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8 that apper tammg to any other people, many have endeavoured 
. either to expound by large Commentaries, or to expoſe to 
_ bg preſent View by Epitomics : But of that Law, which g0- 
Sos Verns moſt Nations, and the Rulers of diverſe People, whe- 
ther it ariſe from Nature, or be Inſttuted by Drvme Aut ho- 

rity, or whether it be mtroduced by Cuſtome or Tacite Conſent, few have hi- 

therto treated ; and none at all either Univerſally or Methodically: though ſuch — 

a Treatiſe would bighly conduce to the Benefit of Mankind. The Excellency N vv 
of this Science, ſaith Seneca, is ſeen in Leagues, Covenants, Ar- Te 
ticles of Agreement , and Conditions made berween diverſe free 
people, and berween Kings of Foreign Nations, and in all the 

Rights of War and Peace. Jnſomuch, that Euripides prefers it before 

all other knowledge of things either Divine or Humane ; ſayms, 


It's vain, of Things, of Gods, or Men, to boaſt, 
Paſt or to come: unleſs what's Juſt thou know ſt. 


And indeed, ſuch a Treatiſe would be ſo much the more neceſſary , by bo. 
much we find many as well in this, as in former Ages, contemning this part of = 
Juſtice, as if there were nothing in it but an Empty Name. There is nothing dass 
more frequent in every mans mouth, than that of Euphemus in Thucydi- War. 
des, To Kings and Cities Imperial, there is nothing Unjuſt, that is Profitable. + 144.5. 
And that alſo which the Athenians (being then the moſt Potent Party in all 

Greece ) told the Metians, To humane reaſon, thoſe things are Juſt, 

which an Equal Neceſſity on both ſides impoſeth: otherwiſe, what- 

ſoever the ſtronger Party can and will do, the weaker Parry muſt 

ſuffer. As if it were in the power of Fortune to make Oppreſſion juſt ; or, 

that na Common-wealth could be well governed without Injuſtice. Whereunto 
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they uſually add, That the Sword is the Common Judge or Arbiter of all dif- 
ferences ariſing between Kings and Foreign Nations. Neither is this the opi- 
nion. of the Vulgar only, T hat all Laws are ſilenced by War ; but ſome ſuch 
like ſayings do often fall from Men otherwiſe Learned and Prudent, 

this Opuuon gathers ſtrength. There being nothing more frequently oppoſed one 
to another, than Las and Arms : Thus we find them oppsſed in Enneus, 


co gain their Right, 
Not to but with their Arms, they fight. 


The like we find in Horace, who ſpeaking of Achilles, ſaith, 
Nothing by Law, but All, by Arms, he claims. 


Old Antigenus laught at him, whb bebolding hom buſied in battering the 
Allo. C. Forts and Cities of bis Enemy, preſented him with — Commentaries of Juſtice, 
Marius was wont to ſay, That he could not hear the Cry of the Laws, 
for the Claſhing of Arms. Lyſander in Plutarch, laying his hand 
ri. * bis Sword ſaid, He that male was ro uſe This, is x beſt ] 
of the Bounds of Empires. To the ſame purpoſe was that of 1 
Non eſt Idem tempus „quod Legum ; Arms and Laws 
do never flouriſh at one and the ſame time. Kings, — Seneca, 
grant many things blindfold, eſpecially in times of War :* for no 
one man, though Juſt, can poſſibly ſatisfie the defires of ſo many 
Armed Men ; neither can any one man at the ſame time 
the Office of a Good Man, and of a Good General. Nay, even 
Pompey himſelf, though otherwiſe = Modeſt, yet would ſay, Armatus 
ut Leges cogitem? What do ye tell me of Laws, that am in Arms? 
Or as Plutarch frames his Anſwer to the Mamertines , What, will ye 
never ceaſe to upbraid us with your Laws, whom ye ſee begirr 
1% with Swords? So eaſily, ſaith Curtius, doth War pervert and 
even the very Laws of Nature. Even among Chriſtian Authors, we find | 
many ſuch like ſayings : That of Tertullian ſhall ſuffice inſtead of the reſt, 
Dolus, Aſperitas, Injuſtitia, propria ſunt Præliorum ia; Fraud, 
Cruelty and Oppreſſion are the proper Imployments of War. Now 
they that favour this Opinion, will doubtleſs obyect againſt me, that of the 


Comadi.m, 


If Things uncertain, thou with certain Rules 
Wilt Guide, thou'lt undertake a Lask as Bad, 
As he that would with Reaſon run ſtark Mad. 


S-eng then it would be to no purpoſe to treat of Right, if there be no ſuch 


| thing ; Tt will very much concern us, to commend and defend this enſuing 
| | Diſcourſe, by a brief, but ſound Confutation of this Error. _y 


* 
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But that we may avoid Confuſion in diſputing with a fall itude, let us 
allow them an Advocate ; and who fitter than Carneades, who arrived at that — 2 2 
beighth and perfection of Eloquence, that he could plead as ſtrongly for Error, 
as for Truth: This man havins undertaken to decry Juſtice, eſpecially that 
part of it which we now defend, could find no Argument more forceable, than 
this, Men, faith he, have ordained unto themſelves Laws for Profits comer his 
ſake, various, ing to their ſeveral manners, which alſo they a 
often change with the Times: whereas indeed, there is no Natural We. 
Law or Right at all. For all, both Men and other living Crea- 
tures, are by the meer Guidance of Nature, led to ſuch things, as 
to themſelves are profitable : Wherctore there is eithet no Juſtice at 
all; or if there be any, it is extream folly, becauſe it robs it ſelf to 
enrich others. But what the Philoſopoer here ſaith , and the Poct 


after him : 


What's Juſt, or Unjuſt, Nature can't diſcern. 


muſt by no means be admitted: For man indeed, is a living body , but far 

more excellent than all others, and much mart differing from the reſt , than 

they do one from another ; as may eaſily be demonſtrated by many ations , Mn diſſes 

which are proper only to mankind. Amongſt which, this is one, that he greedily Creaares, 

affefts Society,that is, Community; yet not any but that Which is peaceable,and 

according to the Model of his Underſtanding, Regular, with thoſe of bis own 

kind ; which the Stoicks term , Familiarity, Men, ſaith Chryſo- 

ſtom, wich men have Society naturally; and why not, ſeeing that 

Beaſts with Beaſts have the ſame. in another place be tells us, That 

Nature hath inſtill'd into our minds the very ſeeds of Vertue. This 

alſo M. Antoninus (that Emperour who was fo highly famed for his Phi- 

loſophy ) thus teſtiſies, That we were born for Communion, was 

long ſince apparent: For, Is it not plain, ſaith he, That Nature 

frames all things in order, when we fee the worſer things made 

for the better, and the better things one for another? That therefore 

which Carneades affirms, That every Creature is by Natural Iuſtinct led to 

ſuch things, as are to it ſelf only profitable, if univerſally taken , is not to 

be granted: for ſome of the reſt are content to abate ſomewhat of their own 
„partly to their young ones, and partly to others of their own lind: The 

Proverb intimates as much, when it ſaith , Canis Caninam non eſt ; 

One Dog will not cat another. And the Poet confirms it, 


Tygers, though fierce, at Peace with Tygers are : 3 
And every Beaſt will its own Kindred ſpare. -—_ 


It was therefore Philo's advice, Let men, ſaith he, learn Gratitude from upon n 
Dumb Beaſts : The Dog will defend his Maſters houſe that feeds ce. 
him, and oft-times will expoſe himſelf even to death for him, up- 


On 
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on the approach of any Danger that threatens him. Is it not then 
the greateſt of all ſhames, that a Dog ſhould be more thankful than 
a Man ? And that a Creature naturally Fierce and Ravenous,ſhould 
in Gratitude excell the Mildeſt and Meekeſt of all Creatures? Bur 
if we ſcorn to learn our duty from Creatures Terteſtrial, let us yet ob- 
ſerve the Nature of Birds, thoſe Aercal Travellers: The Stork bein 
Feeble through Age, and not able to fly abroad, reſts in her Neſt, 
whilſt her young ones travelling o're Sea and Land, ſeek for Food for 
theit aged Parents, who being worn and ſpent with Age and Tra- 
vel, delervedly enjoy eaſe, plenty of neceſſaries, nay, of delicates; 
whereas their young ones comfort themſelves with this, That they 
have conſcientiouſly performed that duty, which Piety exacted from 
them, together with an expectation of the like to be paid unto them 
hereafter, when they alſo ſhall grow old, and through age, teeble. 
Thus do they in due time diſcharge a neceſſary debt, by reſtoring 
that, to their Parents in their old Age, which in their Infancy they 
received from them. Now from whence think ye, do they learn 
this duty of foſtering their young, but from Nature; being in the 
ſame manner foſtered themſelves when they are 4 And how 
can they hear this, Jo Philo, and nor hide cheir heads for ſhame, 
that take no care of their aged Parents, but wilfully neglect them, 
whom either alone or before all others they ought to ſuſtain 2? 
Eſpecially conſidering, that in ſo doing, they cannot be ſaid pro- 
perly to give, but only to repay what they owe them : For Chil- 
dren have nothing of their own, but whar they derive from their 
Parents, who either gave it them, out of what was theirs, or by 
ſome means or other enabled them to get it. 
Whence this. Now in Beaſts, this care of their young , proceeds ( as I conceive) from 
ome Extrinſick Intelligent Principle, Becauſe as to other Afts, not more 
difficult than theſe, the ſame Intelligence doth not appear in them. The like 
may be ſaid of I1f.mrs, In whom, as Plutarch well obſerves, there is a 
Natural Propenſity to do good unto others, even before they are 
capable of luſtruction, and whom Nature it ſelf teacheth to be 
Man only = Compaſſionate, But in a man of perfect Age, when knowingly he doth 
— of the fame in like caſes, hu ving withal an exceedmg great deſire after Socicty, 
Speech. . X 
whererf he alone of all ot he Creatures hath the proper Organ, I mean, Speech : 
In him, I/, it is fit that we ſhould admit a Faculty of knowing and doing 
Kas e tines accord? to ſome General Rules, whereunto whatſoever is agreeable, is 
ma Rui wot /o to all living creates, but peculiarly to mankind only. Homo ad 
1 nid natus eſt, bene ut aliis faciat, cc. Man, ſaith M. Antoninus, 
was born for this end, to do good unto others. And again, Sooner 
may we find Bodies Terreſtriad not tending to the Earth, than a 
ſound and perfect man, not affecting the ſociety of men. For as 
he ſpeaks in another place, Quod ratione utitur neceſſario Cœtum ap- 
Petit; Wharſooyer hath the Faculty of Reaſon, muſt neceſſarily 
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affect Society. To the ſame purpoſe is that alſo of Nicetas Coniates, Na- 
ture her ſelf hath inſculpt and ingenerated in us, a miad caſily con- ** 
ſenting and agreeing with thoſe of our own kind. Nether can I here ©: 


omit that excellent ſaying of Seneca, That thou maiſt underſtand, how 
defiderable a thing of it ſelf it is, to have a thankful mind; and how 
odious a thing lngratitude is: Know that there is noching ſooner 
diſſolves and disjoints Humane Society, than this Vice of Unthank 

fulneſs. For — otherwiſe conſiſts our ſecuricy, if not in thoſa 
mutual good offices, that we do one to another, by which Commerc: 
and Exchange of Courteſies only, our lives are ſtrongly guarded and 
fortified againſt all violent Incurſions wlatſocver. Take us ſin- 
gly, and what are we but a prey to all other creatures; and as ſo 
many ſacrifices, to appeaſe the hunger or rage of ravenous beaſts ? 
No Blood fo vile, none fo cafily purchaſed as ours. All other 
creatures are ſufficiently guarded againſt all violence. Mhatſo- 
ever is born wild and unſociable, comes into the world armed; 
only man comes naked and infirm, having neither Hoots, Horns, 
Claws nor Tecth, to make him to appear cerrible to the reſt ; on 

ly two things Nature hath given him, whereby both to offend 
others, — to defend himſelf, namely, Reaſon and Socicty. 
By theſe, he that being ſingle, is weakeſt of all, becomes Lord 
and Maſter of all: It is Society that gives him the dominion over 
all other creatures; it is Society that transfers Empire from one 
Nation to another, p_— it (elf over the Seas alſo; it is this 
that mitigates the violence of Dilcales ; it is this char yields Com- 
fort to old age; this aſſwageth grief and pain; this makes us 
ſtrong, valiant, nay, invincible : For as much as we may law- 
fully crave its aſſiſtance, even againſt Fortune her (elf. Take 
away this, and you break nk that Unity that there is be 
tween mankind, whereby our lives arc ſuſtained : And it is cer 
tainly taken away, it Ingratitude be not in it felt odious. Thus 
far Seneca. 

Nom this very conſer vation of Society, as it ts avreeable to bwonane un 
derſtanding, though but crudely here expreſt, is the formdation of that which 
is properly called Right. From whence ariſeth our abſtinence from that which 
is anothers 5 and our reſtor um of that which we have d:itamed , together 
with the full profits we have made of it : As alſo our obligat im to perform 
our promiſes, our ſatisfaftion for damages done unto others through our de- 
fault, and the merit of puniſhment among men. For Juſtice is by Por- 
phyry thus deſcribed, Ut abſtineretur alienis, neque noceatur non 
nocentibus ; To abſtain from what is anothers, and not to harm 
them that are harmleſs. 

From this ſignification of the word Right, there flows another of a lurger 
extent. For ſeeing that man above all other livmg bodies, hath not only 
ſuch a landable Faculty as is deſcribed, but Judgement alſo to diſcern, as wel! 

(a) what 
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what is pleaſant and delightful, as what is burtful unto it ſelf : And 
that not only at preſent , but for the future, and what may lead unto 
either. Is ts therefore agreeable moſt to hum ine Nut ure, according to the 
meaſure of hranane underſtanding, to be guided in thoſe things by a Judges 
ment rightly informed ; I mean, ſuch a judgement, as is not miſ-led, ei- 
ther by dum fear , or by the ſweetneſs of ſome inſtant pleaſure ; nor 
yet cTriolently carried away by any Inconſiderate Raſhmoſs. For what is 
manifeſtly repugnant unto ſuch a Judgement 1s alſo widerſtood to be com» 
trary to the Law of Flumane Nature. And hereunto alſo appertains that 
Prudent diſpenſation in the diſtribution of ſuch things as properly belong to 
every perſon or Socaety, which ſometimes prefers the wiſe before the Tenorant, 
a nerghbour before a ſtranger, and ſometimes the poor. before the rich, ſo 


far forth as every mans Alls, and the nature of the thing will bear: Which 


many of old reckoned as a part of Right, properly and ſtriftly ſo called ; wheres 
as notwithſtanding that Right, properly ſo named, may have a far different 
natiu e, namely in this, That thoſe things which are now one mans, may be 
permitted to, or accompliſht by another. | 
Now theſe thing which we have already ſaid would [old true, thourh we 
uld grant, what without great wickedneſs we cannot, That there is no 
God, or that he takes no care of humane affairs. But ſince we are in- 


ſtructed to the contrary, partly by reaſon, and partly by perpetual aud uni Ver- 
ſal Tradition, and are therein alſo confirmed by ſo many Irrefragable Argu- 


guments and miracles, atteſted by and through all ages: It now follows, That 
we ourht to obey God in all things without exception, as our Soveraizn Lord 
and Maker, to whom we owe both our ſelves, and all we have ; eſpecially 
ſince he hath many ways ſhewed himſelf to be the beſt, and moſt powerful of 


all beings. So that he 15 both moſt able, and moſt willing to reward our obe- 


dience with the greateſt Rewards, even with ſuch as are like wnto himſelf, 
Eternal; eſpecially, fmce he hath confirmed it, and bound himſelf thertunto 
by bis Word and Promiſe ; as we Chriſtians being ſo convinced by Iifallible 
Teſtimonies, dn ſtrongly believe. 

From whence ſprinss up another Law beſide that which is Natural, name- 
ly, fromthe Free Will and Pleaſure of God, whereunto ( as our own undere« 


ſtandings direct us, we muſt be ſubjeft : Aud therefore we may conclude with 


M. Antoninus, Qui Iynſte qgit Impucs eft ; He that is Unjuſt is alſo 
Impious. But even that Law of Nature, whereof we have already treat- 
ed, Whether it be that which ſprings from Society, or that which is of a larger 
extent, although it flow from principles internal as to man, yet may deſervedly 
be aſcribed unto God. Becauſe it was originally his will, that ſuch princi- 
ples ſhould be inſtilled into us. So Chryſoſtome underſtood it, Cum 
Naturam dico, Deum dico, ipſe enim Naturæ Artifex; When | 
ſay Nature, I mean God, who is the Author of Nature. Neither 
can we ( ſay Chryſippus and the Stoicks ) derive Juſtice from any 
other Root than from Jove himſelf. From which Word Jove, the 
Latin word Jus was ery probably at firſt derived; Wnleſs haply we had 


rather 
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rather deduce it from Juſſum, by cutting off the laſt Syllable, as Oſſum 
anciently 1s now made Os. 

Moreover, God by the expreſs Laws that be hath given us, hath made and explun 
thoſe very principles yet more conſpicuous to them that are of weak widers Laws given 
ſtanding, reſtraming the wandring and otherwiſe exorbitant paſſions of thoſe 
Who conſult their own, or the ſafety of others, by curbing thoſe that are moſt 
violent with a ſtronger Rein, and keeping them within his own bounds, both 
in reſpett of the manner and of the end. Beſides, even the der Sacred Ht a — 
ſtory ( ſetting aſide what conſiſts in Precepts ) doth not a little provoke us to 
Mutual Love, by teaching us that we are all of us born of the fame firſt Pu- 
rents. In which ſence, what Florentinus ſaith, is very true, That Nature 
hath conſtituted all mankind of one ſtock or Kindred ; whence it 
follows, That for one man to betray or defraud another, is bnpiety. There- 
fore our Parents are as Gods, o Airyon, Earthy Gods, as Hierocles calls 
them, conſpicuous and Viſible Gods, who do imitate the in viſible and unbe- 
gotten God, in giving life unto others, And therefore Plato calls Parents br 14. g. 
Gods Images or Repreſentatives. To whom we owe our Reverence as to the 
Gods themſelves, ſaith Ariſtotle ; yet not ſuch an obedience as is infinite and f. c. 10 
unlmuted. 

ain, Seeing that it is a Diftate of the Law of Nature to fulfil all Co- — — 
venants and Agreements, ( for it is neceſſary that there ſhould be = means whence it ari- 
of obliging men among themſelves, nor can there be any other means fund 
that is Natural ; ) 4 this very ſpring flow all Civil Laws. For they that 
liſted themſelves into any Society, or otherwiſe ſubjefted themſelves to any 
one man, or to any Soctety of men : Theſe have alſo either expreſly promiſed, 
or from the very nature of the thing it ſelf, ought ſo to be underſtood, as if 
they had tacitely promiſed to obſerve and fulfil whatſoever the major part of 
that Society, or they unto whom their power was transferr'd, had conſtituted 
or ordained for the general good. What therefore, not Carneades only, but e er 


others alſo have ſaid, wo 
was lawful 

that was po- 
What's Juſt and Equal doth from Profit ſpring, fable, | 


if ſpoken properly is not true; For the Law of Nature is the product of Hu- 
mane Nature it ſelf : Which although we ſhould want nothing, yet would, of 
it ſelf, carry us to a defire of * Humane Society. The Civil Law then ac- 
knowledgeth no other Mother, than that very obligation which ariſeth from Con- 
ſent, which becauſe it derives its Authority from the Law of Nature ; Therefore 
may Nature be ſaid tobe (as it were Grand-mother to this Law. But even from 
the very Law of Nature there ariſeth ſome profit ; For God who is the Author 
of Nature, was willing that every man in himſelf ſingly conſidered, ſhould be 
infirm and deſective of many this conducing to a good life, the more ſtrictly 
to engage us to affect Society, But it was common profit, I grant, that occaſt- 
oned the Civil Law : For that very Conſociation or Subjection (whereof we have 
ſpoken ) was firſt inſtituted for ſome utility: yea, and they that preſcribe 


(4) 2 Laws 
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Laws unto others, either do, or ſhould propoſe ſomething of profit even there- 
in. But as the Municipal Laws of every City do mainly regard the benefit of 
that City, Oven ſo among all, er at leaſt the moſt Cities, there may, nay cer- 
tamly are, ſome Laws by common conſent agreed on, which reſpect the benefit 
The Law of dt of theſe particular Cities, but of all in grucral. And this that we call 
Nau! the Law of Nations, ſo often as we diſtmguiſh that Law from the Law of 

Nature, which in that Partition Carneades made of all Laws into Natural 
and Crvil only, was omitted, Whereas notwithſtanding being to treat of that 
Right which was between Nations ( for be ſubjefted his diſcourſe to War and 
things got by War ) he ought moſt eſpecially to have mentioned ti i: Law. But 
dr eng ne, Whereas he traduceth Juſtice, by callmy it folly, be doth ill. For as by his 


our own pro- 


rin odedi- wn Confeſſion, That Citizen is no Fool who obſerves the Civil Laws of the City 
Laws of Na he lives iu, although he ( for the reverence he bears wnto thoſe Laws) omits 
— ſome thung s that would b- profitable to himſelf * So neither is that a fooliſh 
* people who have not fo great an eſteem for their own private gam, as for it, 
to trample upon the Laws Common to all, or to moſt Nations : There being 
the ſame reaſon for both. For as be that for his preſent profit, ſhall -violate 
the Laws of the Countrey he lives in, doth as much as in him lies, but deſtroy 


that, which ve; ſoup defend beth him and his, in whatſeever le hath 


or ſhall acquire; oalſo a people in Violatmg the Laws of Nature and Nati» 
ons, do but pull down thoſe Bulwarks, that ſhould thenceforth ſecure their 
RP own peace and ſafety. For as M. Antoninus well ol ſer ves, Whatſoever 
Action it is, that aims not, either directly or mediately at the 
good of the Common- wealth, takes away the life of it, by diſſol- 
ving the connexion of all its parts, and is no leſs ſeditious than he 
that Heads a Party ſeparate from the body of the people: For one 
man ſeparated from another, cannot but be ſeparated from mankind 
in general. For, Quod examini expedit idem & Api; As what is 
good for the Hive, is good for the Bee; fo what is profitable to the 
Common-wealth, is ſo likewiſe to every Citizen. So then, Although 
Ly our Conformity to the Law, we could expect ng profit at all to our ſelves, 
yet would it be a point of wiſdom rather than foll „to ſuffer our ſelves to be 
carried thuher, whither we may perceive our ſelves to be led by the manuduftt* 

en of Nature. Wherefore neither is that altogether true, 


For fear of wrongs, good Laws invented were. 


As if men were enforced to be juſt for ſear of puniſhment only ; for this belongs 
to ſuch Laws and Conſtitutions, as are found out to be moſt expedient for the 


Corrcive better execution of this Law. As when a multitude of men, finding themſelves 
ed for mucul ſingly and apart, unable to defend themſelves, ſhall naite and conſpire with 
"Ow their comm and joynt forces, to mſtitute and to defend ſuch Laws and Courts 
of Judicature, as ſhould pxniſh thoſe who ſhould attempt to eppreſs them ; ſo 

that what they cannot do ſingiy, they may be able to do with an united force. 

Aud in this ſence that may very well be underſtood, which is uſually ſaid, That 
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is juſt which pleaſeth che moſt powerful party. Whereby we may u. e ite | 


derſtand, that the Law it ſelf without a power to defend it, loſeth its external gt. 


{.2ws wirhout 
force, and jo becomes fruitleſs : which made Solon to boaſt what gallant thmgs power to de. 


N leni them are 
he had done, trunk 


By coupling Might, in equal yoke, wich Right. 


But yet neither is the Law, though it want a force ſufficient to abett it, alto- Rer. 
gether frutleſs ; becauſe it begets Peace and Tranquility of Conſcience : where» xo tncernat 
as on the contrary, Injuſtice doth wound and torment it, as Plato inſtanceth V. 
in thoſe of Tyrants. Beſides, Juſtice is approved of and Injuſtice condemned 
by the conſent of all good men, yea, and what is the greateſt comfort of all, This, 
hath God for its Avenger, That, God for its Patron, who ſo reſerves his Judg- 
ments aſter this life, that he ofttimes gives a taſte af them, even in this ; as 
we are taught by many examples in Hiſtories, But whereas there are many The law of 
that think it ſuperfluous, to require that Juſtice from a free people or their Co- Leni, 
vernors, which they exuct᷑ daily from private men; the ground of this crror is 
this, Becauſe theſe men reſpect nothing in the Law, but the profit that ariſeth 
from it, u hich in Private Perſons, being ſmgle and able to defend themſelves, 
1s plain and evident : but for great Cities that ſeem to have within themſelves, 
all things neceſſary for their own well-being, it doth not ſo plainly appear, that 
they have any need of that virtue (called Juſtice) which reſpefts Strangers. 
But not to inſiſt what hath been already ſaid , namely, That all Laws 
were not ordamed for Profit only, there is no City ſo ſtrong and of it ſelf ſuffi» 
cient, but may ſometimes ſtand in need of Foreign Aid, either by way of Com 
merce or to defend it ſelf, againſt the united forces of many Foreign Nations 
confederate againſt it : Therefore we ſee, that the moſt potent Princes and 
States, have always been deſirous of Leagues, which would be of little uſe or 
force nee all Laws and Juſtice confined within the bounds of any one Cty 
only. 
Moſt true it is, That as ſoon as we recede from the Law, there is nothing No Commu. 
that we can certainly call ours: If no Community can paſſe fubſif without g A ws 
Laws (which Ariſtotle proves by that notable example of Thieves) ſurely, L. 
that which knits together either all mankind, or divers Nations among them- 
ſelves, had need of ſome Law to preſerve it; which he well knew, who held 
that a man ought net to do a wicked aft, no not for his Country. But ſome 4 b. , 
may ſay ( jath Chryſoſtom) How comes it to paſs then that Thieves e .; 
live in peace? But when? I pray tell me, ſaith he; Surely when they Thieves. 
ceaſe to act as Thieves: For when they obſerve not the Rules of Ju- 
ſtice in dividing the ſpoil, in not giving to every one his equal ſhare, 
thou ſhalt quickly ſee them engaged in War and Combats among 
themſelves. Plutarch reciting that Saying of King Pyrrhus, That he 
would leave his Kingdom to that Son who had the ſharpeſt Sword ; 
fauth, That it was ſo ſaid, only to excite them to enrich his Houſe with Blood 
and Rapme : Whereupon be breaks out into this exclamation, Adeo inſocia- 

bile 


- „ _ 
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ile, ferinumque eſt propoſitum plus ſuo habendi ; So wild and un- 
ociable a thing is Covetouſneſs. Ariſtotle feems EX! eedmoly to blame 
them, wh thonh they are not willing to admit of any Kin, or Governor, over 
trmpelves , but him that Rath the true Right ; yet regard netther Fight nor 
Ic” tn the Government of Foreizners, The Lacedemonians (faith Plu- 
carch) place the greateſt part of Honeſty in their Country's profit: 
bu. 45% jus aliud nec norunt, nec diſcunt, quam unde Spartam putant poſſe 
augeri ; They will neither know or learn any other Law, than how 
to enlarge their Territories. The like Charatter do the Athenians give 
1 of them in Thucydides, That among themſelves, and to their own 
noianpreicr Civil Laws, they were very juſt ; but as to Strangers, they eſteemed 
oe Haut EXCTY thing, honeſt that was pleaſant, and every thing juſt that was 
Gy. —— But yet when one of the Spartan Rings pronnced that Come 
Which fer- n- cult h happy, which was bounded by the Sword and the Spear ; Pompey 
"om cerrefting hum, ſaid, Vea rather that Common-wealth is truly happy, 
that is on every ſide bounded with Juſtice. For which be mught alſo have 
produced the Authority of another Spartan Ring, who preferred Juſtice even 
leſore Military Proweſs. pon this very ground, becauſe all Martial Power 
ag to be regulated by Juſtice, for in caſe all men were juſt, there would le 
no need of -valour. 
ffice pre- Even Fortitude it ſelf is by the Stoicks thus defined, to be Valour contend- 
Etude. ing for Juſtice : When Ageſilaus in Plutarch heard the Perſian Run ftiled 
Great, He demanded, __ me major, niſi ſit & juſtior ? How is 
he greater than my ſelf, unleſs he be more juſt ? iſtius in his 
Oration that he made to the Emperor Valens, clegamſy diſcourſing bow Kings 
And to be ex. ſhondd be qualified, if Wiſdom were to chuſe them, ſaith , Not ſuch as ſhould 
ended roall think themſelves entruſted with the care of one ſingle Nation only, 
but of all mankind ; neither ſhould he profeſs himſelf to be a Friend 
to the Macedonians only, or to the Romans, but to all Men and ll Na- 
tions whatſoever. As M. Antoninus ſometimes ſaid of himſelf, Civitas 
& Patria mihi eſt, ut Ani, Roma; ut Homini, Mundus: As Iam 
Dr nan of» 4+ Antonius, Rome is my Country ; as I am a Man, the World. So alſo 
Porphyry, He that is guided by reaſon carries himſelf inoffenſively 
towards his own Subjects, yea and towards Strangers, yea and to- 
See cit Waids all men. Quanto ratione præſtans, tanto Divinior; The 
gainit gde, more he partakes of Reaſon, the more he partakes of the Divine Na- 
| ture. The cer Name of Minos was odious to Poſterity, for no other re» 
fon, but, becauſe he extended his Juſtics no farther than bis Dominos : 


, 
* 
1 


Each Country groaned under Mimos Yoke. 


1 Now what ſome have fanſied, namely, That, Inter Arma ceſſant Legen, 


War ſome. In War all Laws lye aſleep, is ſo far from truth, that no War ct to be 
force.  wndertaken, but for the proſecution of a mans Right; nor any that is underta* 


eu, managed beyond the bonds of Juſtice and Faithfulneſs: It was very well 
laid 


4 


— 
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faid of Demoſthenes, That War might juſtly be made againſt thoſe, 
who cannot be compelled to do us right in a judicial way. Now 
againſt ſuch as axe ſenſible of their won weakneſs, Judgments are forceable 
enourh, and fo no need of War : But au ſuch as art r thimk them[elves of 
equal ſtrength, if they will not do right, War may be juſtly undertaken, uch 
«lſo that ( they may be altogether righteous ) muſt be managed with 1s much 
Conſcience, as judgments are uſually paſſed. Admit then that Laws may fleep 
in the mudſt of Wars, yet they muſt be thoſe only that are Civil and Judicial ; But fach only 


are Crvit 


| 1 = 
ſuch I mean as are proper to peace, but not ſuch as are perpetual and fitted un- and Judicis + 


to all times. It was cry well ſaid therefore by Dion Pruſæenſis, That 

written Laws are of no force amongſt Enemies, but ſuch as are un 
written: That is, Such as Nature her ſelf diftates, or the conſent ef Nations 
conſtitutes, are in force even in the midſt of Arms. When one asked King There are 
Alphonſus, Whether he thought himlelf moſt indebted to Books or nut ˙ © 
Arms; he readily anſwered, That he was beholding to his Books, **" 
both for the knowledg of his Arms, and alſo for his knowledge of 

the Laws of Arms. Fo alſo Plutarch, Sunt apud bonos viros quæ- 

dam & belli jura ; Amongſt good men there are ſome Laws to be 
obſerved, even in War : Neither are we ſo to proſecute Viftory, as to en- 

rich our ſelves by baſe and diſhoneſt gam. This appears by that ancient form . _ 
of the Romans, Theſe things I judge ought to be acquized by a juſt pore 4 
and pious War. Theſe very ancient Romans ( as Varro notes) were par 
roery ſlow in making War, and not very licentions when they did make it, be- 

cauſe they approved of no War but what was pious. Camillus was wont to 

6%, That War was to be waged with no lefs Juſtice than Valour. 

The like Teſtimony doth Scipio the African give of the People of Rome in 

his time, namely, that they always began and finiſhed their Wars juſtly : Aud 

another Author tells us, That there are Laws for War as well as for 

Peace. A third admires Fabritius for a gallant Soldier, but principally for 

that which in War was ce rarely found, namely, his Innocence ; as believing 

that ſome things uſually done agamſt an Enemy were impious : What great po- 

er and efficacy the juſineſs of a Cauſe hath, Hiſtorians do every where declare, The grodnefs 


| as | | 5 - 1 Cauſe 1s 
whilſt they ofttimes aſcribe the Victory to this, as to its principal cauſe. From of grea eff 


whence ariſe theſe Proverbial Sayinzs, The Courage of Soldiers do either proverviat © 
riſe or fall, according tg the equity of their Cauſe. He ſeldoni re- . 
turns in ſafety, that — engageth himſelf in an unjuſt War. 

A good Caule is never unattended with hopes. Thus Pompey in 

Appian cheers up the Spirits of his Soldiers, We, ſaithbe, muſt place all 

our confidence in the Gods, and in the goodneſs of our Cauſe; as 

having entred into this War upon honeſt and juſt grounds, for the 
defence of the Common-wealth. Thus likewije doth Caſſius encourage 

bus Soldiers by telling them, That the greateſt hopes were always, where 

there was the belt Cauſe. The like we mayread in Joſephus, Abs quo ;,,, ix. 
ſtat Jus, ab eo Deus; Where the Right is not, God is not. Many '*s 
ſuch like ſayings we find in Procopius : 45 that of Beliſarius upon his expe· 


dition 
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du ion into Africk, where he tells his Army, That Valour never gets the 

Victory, unleſs accompadied with Juſtice. Aud in another Speech of 

bes, before the Battel fought near Carthage, We appeal, faith be, to God 

for witneſs, the ſmalleſt Atome of whoſe Power is able to over- 

hallance all humane ſtrength : He, as we believe, weighing Juſtly 

the Cauſes of the War, will give ſucceſſes to this 2 are due 

to both Parties. The trath of which ſaying, the Admirable Event of that 

Halt, did preſently after undoubtedly prove. Thus likewiſe Torilas le- 

freaks his Coths, It cannot be, ſaith be, it cannot poſſibly be, I ſay, that 

they that uſe Violence and Injuſtice, ſhould gain Honour in Bartel. 

Lit. . Sed pront Tita cuique eſt, ita ci obtingit bell; fortuna ; But according to 

every mans Life, ſo is his fortune in the War. It was therefore well 

adviſed by Agathias, Injuſtice and the Contempt of God is at all 

times to be abhorred as dangerous ; but then moſt, when the For- 

The ped tune of the War is to be determined by a Bartel. Neither ſhould 

wicked de. arty man be diſcouraged by reaſon of the proſperous ſucceſſes of ſome 

— wicked deſigns : For it ſuffices, That the righteouſneſs of the ( anſe , hath 

rageus. a Very great efficacy to excite Valour, and ſtir up to Action, although that 

Pomer ( as it often falls out in humane affairs) be ſometimes hindered and 

fruſlrated in its effects by the inter vention , or oppoſition of ſome other ( auſes. 

Beſides the Opimon that men have, that the War is neither raſhly begun, 

nor unjuſtly managed, is very prevalent to contraft Friendſhip ,, whereby as 

; private men, ſo Nations and Kingdoms reap infnute advantages. For no 

The Joftice man will willingly aſſociate himſelf with thoſe, who have no regard to Jus 
= ſtice, to Piety, to Fidelity. 

Now upon the Reaſons above recited, concluding with my ſelf, that there 

1s a certain Law common among Nations, guiding them as well to, as in the 

She Aw, I, I had many, and thoſe very weighty motives, that mduced me to come 

ee e this Treatiſe of it. For I very well ſaw throughout the Chriſtian Warld ſo 

this wok» gta a licence of making Nur, and of running into Arms upon every light 

canſe, and ſometimes upon none at all, that even the Barbarians would have 

1.A general Aten aſhamed to have owned it. And alſs, that Arms being once taken up, 

— ar; there was no reverence at all had to Laws, either Divine or Flumane ; but juſt 

and in mana. 5 if ſame Fury had been ſent out to kill and deſtroy : ſo War, being begun, 4 

ging ir with- general licence was granted to work all manner of Miſchief whatſoever. The 

conſideration of which barbarous Cruelty, gave occaſion to many men, not evil, 

to teach, That it is not lawful fer a Chriſtian ( whoſe Religion principally 

conſiſts in promoting Love and Charity amongſt all men ) to take Arms: With 

whom Ferus and our Countrey-man Eraſmus ſeem ſometimes to accord ; both 

raf & Jo. of them being great Lovers of Peace , Eccleſuaſtical and Civil. But, as 1 

a ſuppoſe, with that mtent only as we nſually have, when we bend a ſtick, m 

it ſelf crooked, ſo far to the other fide, as may probably upon iti return make it 

ſtraight. But this -very deſian of too Ach contradittion , is ſo far from doing 

good, that it doth much hurt; becauſe that we may caſily perceive, that their 

urging of theſe things too far, doth detraFt from their Authority in other — 

though 
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though haply true. We ought therefore to moderate between theſe t Wo, as wel!, 
that all thmgs may not be admitted to be lawful m War, as that nothing. 

Moreover, another deſgu ] bad, namely, that being work bv: lh, d mine * Motive, To 

can Countrey, which with ſo many of my Labours 1 have honow 4, I might pro- — 
mote now by my private Studles, the knowledze of the Laws, which beretofor: 3 
prattiſed in publick Offices, with as much Integrity as 1 poſſibl could. M.my 
have endeavoured heretofore, to reduce this into the form of an Art ; but naue, 
as yet, have done it. Neither deed can it be done, wnleſs ( het mer 
hath yet taken ſufficient care of ) thoſe Laws which are eſtabliſhed by Hu- 
mane Authority, be rightly ſeparated from thoſe that are Natural. For the 
Laws of Nature bemg alwayes the ſume, may eaſily be collected into at 
Art: But thoſe that ariſe by Conſtitution, ſeemg that they are bath often 
changed, and are alſo diverſe m diverſe Nations, are put without Art, as the 
C olleftions of ſuch things as are ſingular. But if the Doc for: of true Ju 
ſlice, would but undertake to treat f the parts of Natural and Perpetual Jus 
riſprudence, ſetting afide what bath its rife from the Freedom of the WH ; 
Jo that one would treat of Laws, another of Tributes, another of the Office F 
a Judge , another of the ConjeFture of Wills ; and another , of the proofs of 
Miutters of Fatt. Then by a (allet tian of all theſe parts, a Body may be 
compoſed. 

— what Method we thought fit to uſe, we have ſhewed rather m deeds The Author's 
than words, in this Treatiſe, which contains that part of Juriſprudence, which 
is by far the moſt Noble. For in the firſt Book, havmg diſcovered the Ori- Jar d 
gmal of Right ; we have handled this General Queſtion, Whether there be Ba 
any War that is Lawful ? Aud next, to the end that the difference be- 
tween 4 publick and private War, may be the more eaſily diſcovered , we 
thought fit to explam the Juſt Rights of the Supream Power, what People may 
have it, and what Kings : and which of theſe have it, cither fully , or in 
part 490. And again, which of them may have it with « Power of Alena» 
tion, and which herr — 4 And then we were to ſpeak of the Duty of Subjects 
towards their Lawful Prince, or to their Superionrs. 

Our — Bool, undertaking to expound all the Cauſes from whence a ihe &. 
War may ariſe, ſhews at large, what things are common, and what private ; 
what Right perſons may Fave over perſons ; Þhat obligation ariſeth from 
Dominion ; by what Rule Kingly ſucceſſion is guided, "what Rick ariſeth 
from Covenants and Contratts ; what Interpretation is to be made of Leagues; 
hat Force, and what Interpretation is to be made of Oaths, both publick and 
private ; what may be due for damages done; what Santimeny is due to Eu- 
baſſadors ; what 2 Riche to bury the dead; and what the nature of puniſhments 
are, and the like. 

Our third Book, treating of that which is in War lawful , and havmg di- ot e Third. 

bed between that which is not puniſhable, or that which among foreion 
Nations is defended as lawful, and between that which is together blame- 
leſs, deſcends afterwards to the ſeveral kinds of Peace ; and to > all Covenants 
or Agreements made in War , which appears for this reaſon to be wirth our 
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pains, becauſe (as I have ſaid) noman hath ever yet treated wpon this ſub» 
jeFt ; and they that have handled the parts of it, have left very much to other 
mens Induſtry. There is nothing of this . eff extant from the old Pliloſo- 
phers, neither of the Græcians, ( among whom, Ariſtotle mdeed, had com- 
poſed a Book, Intituled a mann, The Righrs of War ) : nor among 
the te Chriſta, which yet, is a work Very deſiderable. Nay, of theſe Books 

wrote by the Ancient Romans concerning their Fecial Laws, there is no- 


thing traduced unto us, but the bare Name.. They that collefted the ſumms of 


uch ( a they call Caſes have, as of other things, [o alſo 
ſab Prom: * of £40 7 =" wrote whole hog / 
have oo ſeen ome ſpecial Books written of the Rights of War „ partly by Di- 


vines, 4s by Franciſcus de Victoria, Henricus Gorichemus, Williel- 


The Law of 


mus Mathzus, —— de Carth ena ; and partly by Deller of the 
Law, as by Johannes Lu Nl Arius, Johannes de Ligna- 
no, and Martinus enſis. But on ſo ( opions an Argument , they 
all of them ſaid but -oery little: And moſt of them ſo, that they have con» 
Founded things due by the Law of Nature, thimgs appertaming to the Divine 
Law, things due by the Law of Nations, and thing due bythe (Ixil and Ca- 
non Laws, mixing them alt , without — order or diſtinc tian. But 
what all theſe were moſt defective in, namely, the Light of Hiſtories, the 
moſt Learned Faber, m = hapters of his Semeſtria / but ſo far auly, 
as conduced to his alledging Teſtimonies only ) hath endea vuu- 
ed to ſupply. Soalſo, 40 Balthazar Ayala, but ſomewhat more fully: and 
Albertus Gentilis yet more fully than Ayala, whoſe Labeurs, as I know they 
may be helpfud to others, and confeſs have been to me ; ſowhat mg be wort» 
ing in him, either in the way 2.71 hing, or in his Method, 3 
ing of Adieu, and of the diverſe Laws, I leave to the Rea 

Judgement. This 4 I ſhall ſay, hk in his deciſion of ( ontroverſies, he 
1wally follaws either ſome few examples, not altogether to be allowed ; or he 
is led by the Authority ome Modern Lawyers in their Anſwers; many 
whereof, were framed in favour to their (lients, more than tothe Nature of 


Juſtice and Equity. 

The ( auſes that render a War either Juſt or Unjuſt, are not by Ayala ſo 
much as tonched: Gentilis hath indeed deſcribed ſame general Heads, in ſuch 
a way as pleaſeth himſelf. But many places of ſuch ( ontroverſies, as are 
both Noble and very frequent, he hath not ſo much as glanced at. Now le 
any ſuch ſhould eſcape us, we have adventured to diſcover the very foun 
tion, whereupon we may buald our | , fo that it may be caſte to decide 
any ſuch queſtion, as ſhall happen by us, to be omitted, 

It remains now, that we declare, by whoſe aſſiſtance , a with 


what care we 1mdertook this Work. And in the finſt place, My cer was, to 
refer the proof of ſuch things as belong to the Law of Nature, to ſuch No- 
tions as are fo certain and undoubtedly true, that no man without wg 
his own judgement, can deny them. For the principles of that Law, if rightly 


ferred, are as plain and evident of themſelves almoſt as thoſe we difcern 
with 
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Whereunto he preſently adds the 
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with our outward Senſes, which if our Organs be rightly diſpoſed, and other 
things ( thereunto neceſſary ) not wanting, cannot deceive us: Therefore Eu- 
ripides brings in Polynices aſſerting the righteouſneſs of his own Cauſe, 
thus, 


Theſe things being plain and regularly due, 
Both Learn d and Unlearwd — confel are true. 


ent of the Chorus ( which after the 

manner of the Barbarians, conſiſted all of Women ) acknowledging the truth 

of that —— had ſaid. The ſame Author in another place brings in 
| — ot © — 


We live not like Barbarians here, I crow. 


Wheremnto Andromache anſwers, 
Yet what with them is ill, with us is ſo. 


For the proof alſo of this Law, I have likewiſe ed the Teſtimonies of 
Philoſophers, Hiſtorians, Poets, and in the laſt place Orators : Not that they 


are all either equally, or raſhly to be believed, for they ſpeak many things in fa- 
vour to their own Seft, and to the Argument or Cauſe they undertake to defend; 
but that which many bp men, living m ſeveral Ages and in ſeveral places, do 
all of them affirm to be true and certain ; that, I ſay, ought to be referred to 
ſome univerſal cauſe, which m theſe Queſtions brought by 1s, can be no other 
than either ſome inference directij drawn from the very Principles of Nature, 
or from the comman conſent of all Nations. The former ſhews the Law of 
Nature, the latter the Law of Nations. The difference between theſe is not to 
be underſtood by the Teſtimonies themſelves, ( for the Laws of Nature aud N 
Nations are every where by Writers promiſcuouſly uſed ) but by the quality of Nation how 
the matter; for that which cannot be deduced from certain Principles, by cer- 
tain and concluding Arguments, and yet every where appears to be obſerved, 
we may conclude hath its riſe or beginning from the freedom of the Will: Aud 
t e I alone have endeavoured to diſtmguiſh theſe two, not only one from 
another, but both of them from the Civil Law. So alſo in the Law of Nations, Ia the Law of 
T have diſtinguiſhed that which is truly, and in every reſpeft Right, from that dg d. pr. 
which hath only got a certain outward effect like auto that of Primitive Right, *8y righ, 
namely, that it may not lawfully be reſiſted, or, that it ought every where to be trom that 
defended even by publick force, either by reaſon of ſome profit, or that fome — elit 
greater inconvenences may be eſchewed ; which how neceſſarily it is to be obſer y. * "o* 
ed, will appear in the contexture of this enſuing Treatiſe. Nor have I been 
leſs careful to diſtinguiſh between = things that are Right, ſtriftly and pro- 
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perl taken, whence ariſeth the obligation to Reſtitution : td thoſe things that 
are ſo accounted ; becauſe to wo ot herwiſe be repugnant to ſome other dis 
Fate of Right Reaſon ; of which diverſity of Right, we have ſaid ſanewhat 
already both here and above. 

24 Among Philoſophers, Ariſtotle deſervedly claims the Prebe mincuce, whe» 
ther we conſuler the order of his Treatiſe, his acute diſtinctious, or the 7 ength 
and weight of his Reaſons. Only 1 wiſh that this Principality of his, had not 
for ſome Ages paſt degenerated into Tyranny ; ſo that Truth ( for the diſcove- 
ry wheresf Ariſtotle took ſo great pains ) finds no greater Oppreſſor than the * 
very Name of Ariſtotle. 

J, as well here as elſewhere, do challenge to my ſelf the liberty of the ancient 

Chriſtians, who would eſpouſe 119 SA of 8% P le Not 2 they were of + 
their Opinion, who held, 1 nothing could be known, ( — which no- 
thing can be more abſurd) but t hat = Was no Sef# that could diſcern all 
Truth, nor any but what held ſomething that was true : Wherefore to colle 


Truth thus — and througk ſo many Sefts diſperſt into one Body, this, 
they conceived to be nothing was but to deliver a Doctrine truly Chriſtian, Thus 


thought Juſtin Martyr, as appears by the his Apol eticks, The 
—. wh of Plato were = nbd di 250 from choſe of Chriſt, 
nor were they altogether the ſame : So neither were the opinions 
of the Stoicks, Poets, or Hiſtorians ; for every one of them having 
ſome im preſs of Reaſon, ſaw in part, what was conſentaneous 
Ces, and fo far chey ſaid what was right. For thoſe my 


3. of. manners, ſaith St. Auguſtin, which Cicero and other Philoſophers 
"I highly commended, are both taught and learned in all our Churches 


now flouriſhing through the world. And in another place ſpeaking of 
Bar E" the — ſaith, That ſome few things being corrected — 
might paſs for Chriſtians. 
* It was not without cauſe that ſome of the Platoniſts,and ancient Chriſtians 
diſſented from Ariſtotle in this, That be placed the very naturt of Virtue in 
a mediocrity of Aﬀettions and Aftions, which being thus placed, drove him to 
| this, That be compaFted two ſeveral rvirtues, namely, Liberality and Par ſumo» 
ny, into one: And gave unto Truth two Oppoſites, not equally diſtant from it, 
namely, Vam-boaſtmg and Diſſmulation ; and impoſed the name of Vice upon 
ſome Things, either not exiſting, or which of themſelves are no Vices , as %s 
contempt of Pleaſure and and a Vacuity of Anger againſt men. But 
that this foundation of of his, if taken univerſally , is not rightly laid , will 
=_ no 3 it 5 whoſe oppoſites ( being too much or too little ) 
— end their ſubſequent Aftions, he was 
forced to * 70115 both i in 4. — very things themſelves, about which Juſtice was 
© converſant. Which very thing is in the firſt place to leap from one Genus 
to another, which he aan blames in others : And in the next place, To 
receive leſs than what is our due, may have ſomewhat of Vice adhering unto 


it as Circumſtances may happen. For it may be, that what any man ſo abates, 
be 
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he may owe to the relief of either himſelf, or of his Relations. But certain- 
ly ic cannot be repugnant to Juſtice, which wholly conſiſts in abſtaming from 
what is another mam: Such another fallacy is this, that he would not have 
Adultery proceedmg from Luſt, and Murder proceeding from Anger, to belong 
properly to byuſtice ; whereas notwithſtanding Injrftice is nothing elſe but the 
detention of another mans Right, whether out of Luſt or out of Anger, or out 
of an unadviſed Charity,or out of an Ambition or Hain: glory ( from whence the 
greateſt injuries do uſually ariſe) it matters not. For to trample upon all tem- 
ptations whatſoever, rather than to diſſolve Humane Society, this truly is the 
proper work of Juſtice. f 
to return from whence we came, True it is that to ſome Virtues, it falls e 
out fo, that the affetlions muſt be moderated, but not becauſe it is proper and noderaionat 
perpetual to all ourtues that they ſhould be ſo ; bat becauſe Right Reaſon, 1 
Virtue always and every where attends , doth in ſome preſcribe 
4 meaſure to be followed, whereas in others it excites to the higheſt degree of Others 1. 
what we can do. It was . of Agathias, Of the motions of the us. g. 
Mind, thoſe are ſimply and altogether to be embraced,in which that 
which is agreeable to our duty, and worthy our choice, is ſound and 
ſincere. Bur in thoſe which may haply decline unto evil, we muſt 
not ſimply and abſolutely follow, bur ſo far only as is convenient: 
is a pure and uncorrupted good, which none will deny. 
ln that which ſtirs us up to action is commendable, but 
that which exceeds moderation, to be avoided as being damagable. 
Love God too much we cannat ; for Superſtition ſms not in this,that it worſhips 
God too much, but in that it wor ſhips him per verſely: Neither can we be ſaid 
exceſſively to deſire things that are good, and that are , or exceſſively to 
fear thoſe torments which are everlaſting, nor too much to hate ſin : It as 
therefore truly jy Gellius, Some things there are of ſo vaſt extent, 
that they will admit of no bounds or moderation, and that are ſo 
much the more praiſe · worthx as 47 are greater and larger. La- 
ctantius When he had largely diſcourſed of the Afections. ſaid , Non in his 
moderandis ſapientiæ ratio verſatur, c. True Wiſdom conſiſts not 
in the moderation of theſe, but in the cauſes of them; becaule theſe 
are moved by ſome things that are without us: Neither ſhould a re- * 
ſtraint be put principally upon them, becauſe they may be but 
ſmall in the greateſt crime, and they may be very great without 
any crime. | 
Our purpoſe is to magnifie Ariſtotle, but with the ſame freedom as he him» niftories have 
ſelf took againſt his Maſters in favour to Truth: Hiſtories have a double uſe n W fes. 
as to the matter in hand; for it 7 — us with examples and Judgments in de. 
moſt caſes. As for examples, The better the Times and the People were, the 
greater Was their Authority; for which reaſon we make choice of the ancient 
Grecians and Romans, rather than of others : Neither do 1 deſpiſe their 


judements, eſpecially when they agree: For the Law of Nature (as we have ſaid) 
| is 
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i in ſome meaſure from hence proved ; but the Law of Nations cannot be pro- 
ved otherwiſe. The Opinions and Sentences of Poets and Orators, are not of 
% great Authority ; but yet we ſometimes make uſe of them, not ſo much be- 
cauſe we count them Aut hentick or Authoritative, but rather as Ornaments to 
— er Confirm what otherwiſe we do prove. Of the authority of ſuch Books, as ho- 
ly men by the afflate of Gods Spirit, have written or approved, we often make 
1e , yet with ſome difference between the Old and New Teſtament De 
former is by ſome quoted for the very Law of Nature, but without doubt erro- 
nzouſly, for many things therein do proceed from the free-will and pleaſure of 
Not repug- God, which notwithſtandmg is no whit repugnant to the truth of the Law 
Las of Na- N.Attre ; and ſo far Arguments may be rightly drawn from thence, ſo that 
rure. we careſully 1 that Law of God, which God by men doth ſometimes 
execute, and that which men execute among themſelves. We have, as neav- 
ly as we could, avoided both this error and another contrary unto it, which 
Man vet 4s, that after the times of the new Covenant, there is no uſe at all to be made 
vicleſs te of the Old. As to this we are of a contrary Judgment, as well for what we have 
publibed. alrcach ſaid, as becauſe fuch is the Nature of the New Law, that whatſoever 
is commanded in the Old, appertaining to Virtue and good manners, the ſame 
or much greater is commanded in the New. And after this manner do the an- 
cient Chriſtian Writers make uſe of the Teſtimonies drawn from the Old Teſta» 
ment. But to the right underſtanding of the ſence of the Books of the Old 
Teſtament, we have no ſmall belp from the Hebrew Writers, eſpecially thoſe 
Who were throuzbly inſtructed in the language and manners of their own Coun- 
try. The New Teſtament Ido alſo make uſe of, to inſtruct Chriſtians in what 
is lawful for them to do, which cannot be elſewhere learned; which not with 
ſtandmg ( contrary iP what ſome have done) I have diſtinguiſhed from the 
A prearer fan. Law of Nature : Being moſt aſſured that m that moſt holy Law, a greater 
by the Gad JanFtity is commanded,than that which the Law of Nature doth of it ſelf require. 
ma by ine. Neither have I omitted to obſer ve „what is rather commended unto us than 


oo "commanded , that ſo we may underſtand that to do contrary to that which is 
Med commanded, is impiety, and renders us lyable to puniſhment ; but eagerly to 
rh A ſpire to that which is moſt excellent, as it argues a noble and generous mind, 
ſo ſhall it not want its due reward. 

Canons Ec- Synodical Canons if they be right, are nothing but Collections drawn from 
<ichatical the general ſayings of the Divine Law, and fitted to particular caſes which do 
uſually happen: Theſe alſo do either point out what the Divine Law doth en- 
joyn, or exhort us to that which God commends unto us: And this is the of- 
fice of the true Chriſtian Church, faithfully ro traduce unto others 
what God hath delivered unto her, and after the ſame manner as 
they were delivered. But even the Cuſtoms uſed among thoſe ancient Chri- 
tans, and that were worthy of that Great Name, being either generally re- 

ceived, or praiſed, are deſervedly tobe ranked with the Canons. 
The Fathers." After theſe, the ſecond Authority is of thoſe who were in their times famous 
among Chriſtians, for cither their pious lives ar doftrines, and were as yet ne- 
ver 
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ver noted for any great error. For even theſe men / ought to be bad in good 
eſteem, as to what, with great aſſeveration , they affirm, and hirve fond 0:1 
to be true in the interpretation of ſuch places of Scripture as ſeem to be of 
ſcure: Aud the more, by how much both their conſent is the greater, and they 
draw nearer to the times of the firſt purity, long before any Supremacy wits 
uſurped, or any Sefts or Fattions known to adulterate the Primitive 
Truth. 

The School-men that ſucceeded to theſe, do often ſhew the ſtrength of Thx Nh 

their Wits ; But they happened to live in very unhappy times, beg altoge« 
ther ignorant of good Arts : No marvel then, if amongſt many things which 
are in their Writmgs Commendable , there are ſome that are Pardonable. 
And yet when they agree in matters of Morality, they feldome err, being dry 
quick-ſighted to diſcern what in the ſayings of other men was to be reproved : 
Aud yet, even in this very endeavour of theirs to defend their diverſe opini- 
ons, they furnſh us with great examples of Modeſty, whileſt they contend 
among themſelves with Reaſons and Arguments ; and not, as the Cuſtome now 
begins, to deface our Books with Reproaches, the ſpurions iſſue of weak and 
effemmate minds. 

There are three forts of thoſe that profeſs the knowledge of the Roman The ores of 
Laws : The firſt are they whoſe pains appear in the Paudect, the Codes of «. The Pan- 
Theodoſius and Juſtinian, and in the Novel Conſtitutions. The Second 2. Codes 
ſort are they who ſucceded to Irnerius ; as Acurſius, Bartolus, and many Nor! Con- 
more, who at that time governed the Courts of Juſtice. The Third fort 
are of thoſe who joned Flumane Learning, with the ſtudy of the Laws. To 
the firſt J confeſs I owe much, as well for the ſolidity of their Arguments t1 
prove that which appertains to the Lav of Nature; as alſo for the Teſtims- 
nies they often give, both to that Law, and not much leſs to that of Nations : 
yet ſo, that even they, as well as others, do often uſe- theſe names promiſcu- 
ouſly, miſapplying that to the Law of Nations which is in force, but among 
ſome people only ; and that not by any Conſent or Agreement, but becauſe they 
take it one from another by Imitation or by Chance : La, and even thoſe 
things that belong truly to the Law of Nations, they oft-times handle confu- 
ſedly and mdiſcreetly, with thoſe that belong to the Roman Laws, as ap- 
pears by the Chapters of Capti ves and Poſtliminy. To diſtinguſh theſe [ 
have taken great pams. 

| The Second fort, regardleſs of the Divine Law and Ancient Hiſto- gc, 
ries, endeavour to determine all Controverſies between Kings or Peo- 
ple out of the Roman Laws, aſſuming ſome things from the Eccle- 
ſiaſtical Canons, But theſe alſo were often fruſtrated by the infelicity 
of the times, ſo that they could never attam to the right underſtand 
ing of thoſe Laws , although otherwiſe acute enough, to ſearch into the 
Natnre of what was Good and Right : Whereby they often became good 
Law-makers , though not ſo good Expoſitors of Laws already made. 
Theſe, therefore, are then to be hearkened unto, when they give Te- 
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ſtimony to ſuch a Cuſtome as now paſſeth for the Law of Nations. 

But of thoſe of the Third Form, who confine themſelves wholly witl- 
in the bounds of the Roman Laus; and never, or at leaſt ery ſel- 
dome, expatiate into that Law that is common , there is but very lit 
tle uſe to be made to onr purpoſe : Theſe men having joyned their School - 
ſubtilties with the knowledge of the Laws and Canons, abſtain not from 
the deciding of all Controverſies between Kings and * Among ſt whom 
are two Spaniards, namely, Covarruvia and Vaſquius: This latter 
nſing great Boldneſs ; the former much more Modeſty , and not with- 
out ſound Judgement. The French chuſe rather to interſert Hi 
ſtory with the ſtudy of the Laus: The chief whereof are Bodine and 
Hottoman : The former m a continued Treatiſe ; the latter in ſome 
ſcattered Queſtions ; whoſe Judgements and Reaſons will often ſupply us 
with matter to find out the Truth. 

In this whole Treatiſe I chiefly propoſe to my ſelf Three things: Firſt, 
To make the Reaſons of my Defmitions as evident as I can. Secondly, 


" To diſpoſe the things I am to treat , into a certam Order and Method. 


And Thirdly , Clearly to diſtmguiſh thoſe things which ſeem to be the 
fame , but are not. I have purpoſely abſtained from that which be- 
longeth to another Treatiſe : As from thoſe things which teach us what 
is of Common ' uſe to be done; becauſe theſe have an Art peculiar to 
themſelves, to wit, the Politicks ; which Ariſtotle rightly ſo handled 
by it ſelf , that he mixt nothing of any other Art with it; whereas 
Bodine on the contrary , confounds that Art with this of ours. Vet 
in many places , I have glanced at that which is profitable: But on the 
by, and only that I may the more clearly diſtinguiſh it from that which 
is juſt. N hoſoe ver thinks that I have any regard to the Controverſies 
of this age, either thoſe already on foot , or thoſe that may be eaſi- 
ly foreſeen, will ariſe, do me wrong. For I confeſs truly, That as Ma- 
thematicians conſider Forms abſtrafted from Bodies; ſo I, in treating 
of Right, have withdrawn my mind from all ſingular facts. As to the 
Stile, I was umwilling to oppreſs my Reader with a multitude of Words, 
added to a multitude of Things, to be treated , whom my purpoſe is 
only to Inſtruft. Therefore I choſe rather to expreſs my ſelf in as 
plain and conciſe a way as I could,” as being moſt convenient for him 
that would Teach others: That ſo , they that are to tranſatt Pub- 
lick Afairs, may at one cdiem, ſee both what kind of Controverſies do 
#ſually ariſe , and by what principles, their Judgements may be guided 
to determine them : Which once known, it will be no difficult thay to 
fit their Diſcourſes to the ſubjelt matter, and to enlarge themſelves 
pon it as they pleaſe. I have alſo brought in the Ancients ſometimes 
ſpeaking their own worde, whereſoever they ſcem to be ſpoken , either 
with ſome Gravity, or with ſome ſogular Elegancy : Which I have 
alſo ſometimes done the Greeks ; But then eſpecially, when the Sen- 


rence 


; 


The PxEtrace. 


— — — —— — — ac — 


6 


tence was either brief," or when I could nat ſo grac acefuly tranſlate it 
into Latine: Which notwithſtanding Fine ep ubjomed , for the 
benefit of thoſe who are not expert in that Dialekt. The ſame Liber- 
ty that I have herein taken, in of the Sentences and Writings 
of others , the very ſame, 1 ſay, 4 1 beartily beg and increat al, n 
whoſe hands this Book of mine ſhall come, to take in judging of me, and 

mine. They ſhall not *be more ready to me of mine Errors, 
than I ſhall be to Retrafi them, and to follow ther- Advice. And even 
now at this preſent, If there have fallen from me in this Treatiſe, any 
thing that is 4 to Piety, to Good Manners, to the Hay Scri- 


— if any thing diſagreeing from the conſent of the Catholick Church, 
or from any — e, K J. Hr, it had 
never been ſpoken. 


Hugo Grotius. 
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LL Controverſies between ſuch as are notaſſociated under one Civil 
Law, as between thoſe who never yet entred into any Civil Soci- * The order of 
ety, or that ate among theniſelves of ſeveral Nations, whether they 
are private Subiects, or ſuch as are inveſted with Soveraign Power, 

w..echer Kings, Nobles, or Free people; All ſuch Controverſies, 1 

lay, are to be referred tothe times, either of Peace, or War. 

becauſe the end of War is Peace, and that there is no ſuch Contro- 
verſie but may produce War, therefore hat differeaces ſoever do 


But 


arile by the occaſion of the Rights of War, ſhall in the firſt place be exactly diſcuß'd: 
I hat f» War it ſelſ, being duly proſecuted, may lead us unto Peace, as to irs proper end. 
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Being therefore to treat of the Rights of War, it concerns us in the firſt place to know 
what that War is,whereof we are to treat, and then, what that Right is that we ſcarch 
for. War (as Cicero defines it) is Cærtatis per bin, a Debate by force But cuſtom hach 
Tranſlated the ſigniſication of the word, from the Act it felf, to the ſtate and con- 
dition of thoſe that make War; for as Phils well obſerves : They only are not Enemics 
that ave aitually engaged in Battle whetber at Sea, or Land, but they alſo, that raiſe Forts, 
plant Ordnances, or ſuch lie Engines of War on their Walls, or Ports, though at preſent they 
fi-ht not. Servins upon thoſe words of Virgil, concerning eAineas, 


In War and Arm: None greater was than He, 


makes this diſtinction , By War we underſtand all conſultations and Preparations for 
War : but by Arms only the uſe or exerciſe of them. Therefore in another place he 
concludes, - that all that may be reckoned a time of War, wherein either things neceſſary for 
fig he are preparing, or the fig he 1 ſelf laſt : ſo that War may be defined to be the State or 
Condition of thole that contend by force as ſuch: Which general acception of the word 
comprehends all the kinds of War whereof we are totrear, not excluding that which 
ſometimes happens between private perſons as Duels or ſingle Combats, which certain- 
ly are precedent to thoſe Wars that are publick, and bcing of the ſame nature, may 
well be comprized under the ſame proper name. Which ſenſe the Original word will 
very well bear, forfrom the Old word Duelkem is made this new word Bellum, as of 
Dauonus is made Bonus, and of Dui, Bis. Now Duellum ſignifies a conteſt between two, 
in the like ſence as we expreſs Peace by Unity, or as the Greeks do War by viaquer , in 
reſpect of the Multitude of people that are engaged in it; as allo they ſometimes do by 
the words avs and , in reſpect of thoſe direful effect that attend it. Now as the 
Original of the word will juſtifie this large ſignification , ſo will the common uſe there- 
of bearit. But if it be objected, that this word is taken generally tor that conteſt by 
lorce of Arms, that is publick, I anſwer, that this argues not that ſingle Combats may 
not be alſo ſo called; For moſt certain it is that the name of the Genus doth often pecu- 
liacly adhere unto that of its Species, which is moſt excellent. As to Juſtice, I do not 
admit of it in this definition, becauſe it is the Subject of this whole Treatiſe to enquire, 
Whether any War be Juſt, and what War is ſo. But that which we ſeek, muſt be di- 
ſtinguiſht ſrom that concerning which we ſeck. 

Whereas the ſubject of this whole Treatiſe is The Right of War, we are in the firſt 
place to underſtand, ( what we ſaid juſt now ) whether any War be juſt ? And in the next 
place, what it is in War that is juſt ? For we underſtand in this place by the word, Ri-he, 
that which is juſt : And that alſo, rather in the Negative, than in the poſitive ſence, 
ſoas we here term that juſt, which is not unjuſt. Now that we account unjuſt which 
is repugnant to the Nature of a Rational Society : As for example, to rob another 
to enrich our ſelves, is (as Cicero obſerves) contrary to Nature, which he thus proves; 
If this, ſaith he, were allowed, all Society and Communion between men, would quick. 
ly be diſſolved. © So for one man to betray or deceive another is unjuſt, as Florentinus 
proves, becauſe it breaks that bond of Alliance, wherein Nature hath linkt together 
all mankind for mutual defence. Which Seneca thus Illuſtrates : Juſt ar all the members 
of the body eng he to be equally ſolicitow one for another, becanſe in the preſervation of each 
part, conſi/!s the welfare of the whole ; ſo eng ht all men to forbear each other, becauſe they are 
born for Soctety. For it is not poſſible for any Society to ſtamd, wnleſs ever y part thereof be 
cheriſhi d and defended by the whole. So in another place: That Society is Faithfully and 
religuonſly to be preſerved, which ſo Unites us one to another, that we all agree in this, That there 
is ſomewbat wherewnto all mankind hath a Common Right. But as of Societies, ſome conliſt 
of Per ſons that are equal, as that of Brothers, of Citizens, of Friends and Allies: and 
ſome conliſt of Perſons that are unequal, (and theſe alſo vary according to their degrees 
of Fxcellency as that of Parents and Children, of Maſters and Servants, of Kings 
and thcir Subjects, God and Man ( for ſuch a Society there is, if Philo and Flut arc h 
deccixe us not.) Even fo things may be ſaid to be juſt or unjuſt reſpeRively ; for 
one thing may be juſt in reſpc of thoſe that live together being Equals, and another 
Ming may be juſt in reſpect of the perſons Governing, and the perſons Governed as ſuch; 
whercol this ſhall be ſaid to be the Righꝭ of Rulers, and that the Right of Equals. 

Therc is allo another ſignificatioa of the word, Right, which though different from 
this, doth notwithſtanding ariſe from it, and reſpects the ——— of the perſon; 
in which ſence it ſignifies a moral Quality in any perſon, ſutkcient to enable him jultly 
to have or to do — Now this Right appertains to the Perſon, though it be 
ſometimes but in relation to the thing he holds, as ſervices for Land held of a chief Lord, 
and theſe arc called real Rights, comparatively to thoſe that are merely perſonal not 
becauſe even theſe belong not to the perſon, but becauſe they belong to no other 
bur 
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but to him that enjoyes the thing whereunto that ſervice is annexed. This moral Qua- 
lity, if perfect, we call Faculty, It imperſect, an Aptitude or fitneſs only: Anſwerable 
whereunto in things Natural ar ,to That, an Act done; to This, a Power to do it. 

Which Faculty Civilians call that Right which a man hath of his own ; but we hence- = 
forth call it Right properly and ſtrictly taken: Under which ate comprehended, Firit, Faculty divi- 
a Power over our ſelves, which we call Liberty; Then a Power over others, ſuch as Fa- — 5 
thers have over their Children, Lords over their flaves : Secondly, Dominion, and nn und cre. 
that either full and Abſolute, or Limited: As that which a Tenant hath in the profits of dit. 
his Farm, for his Rent; the Right that a man hath to a thing Pawned. And Credits, 
to which arc oppoſed Debts. Y 

Now this Faculty is alſo twofold, that is to fay, either vulgar, as that which every man 15. Riche 15 
hath over his Goods, to diſpoſe of them as he pleaſeth; ot that which is more eminent, twofold either 
being ſuperiour to that which is vulgar, as that which every Society hath over the per- Commea or 
ſons and Eſtates of all its members, ſo far as conduceth to the preſervation of the whole, Let. 
Thus doth Regal Power comprehend as well that of a Father, as that of a Maſter; ſo that 
a King, as h-is a King, hath a greater Right in the Goods of his Subjects, fo far as is ne- 
cellary for the publick ſafety, than any private Subject hath inus own. Of this opi- 
mo was Phils the Jew, Surely beth the Silver, and the Gold, and whatſcever elſe is held This is or 
dear and precious to Ful jetta, are more in the Power of thoſe that govern, than of theſe tl at > » 1. agg 
poſſeſs the: Of the ſame mind alſo was Pliny, as appears by his Panegyrick, where ſpcak- Law of Na- 
ng of a King he faith : Crus oft quicquid off ommun, what all men have, u bis. And again: ture, which 
I: there any thing that Czar can ſee, that 11 not his that is, whenſocver the Commonwealth doth —— — 
neceſſarily requare * — 4 

: for the preſcr- 
vation of Humane Socicry, which our bleſſed Savieur takes as granted ; and therefore ſpeaking of Taxes, he ſaith 
not, Offcr or give as of a thing Arbitrary, which was in our Power either to do ot not to do: But render, as of # thing 
that we owe or are truſted with for the benefit of another, which we arc bound to reſtore whenſoever we are thereunts 
required. And ſuch indeed un that portion of ou — ——— which is neceſſary for the defence of the Common- 
wealth, not ours, but Ceſars, St. Faul calls theſe Debrs, which being joyned with the word, Render, makes it as clear as 
the Sun, that our Taxes are not Donatives, but juſt Debrs : Nay they are the Greateſt of Debts, due upon the ſiricteſt 
account, and therefore juſtly to be 4 before all other Vebrs, and in the firſt place to be diſcharged ; And good 
reaſon, for the Non-payment of this Debe, may occaſion the loſ of the whole Eſtate, not private only, but publick. 


That which before I called Aptitude or Fitneſs, Arifforle expreſſeth by the word, . 
Worthineſs , Michael Epheſins by another word implying Fitnels or convenience. As — oat 
for example, If « Queſtion ſhould be put To whom in duty we ſtand moſt obliged ? The Anſwer, p. ft. . 1 
ſaith Cicero, ſhowld be, to our Prince, to our Country, to our Parents; Becauſe from them 
we receive the gun Bleſſings we enjoy |, next to thoſe, we ſtand engaged to aur Children, to 
whole Families, dence it wpon iis alone & Then to our — relations, who for the 
moſt part do claim a ſhare im our fortimes. Wherefore all theſe we are bound to relieve with 
all thang s neceſſary for life , but eſpecially thoſe above named: But te Eat, to Drink, to Canverſe $14 nook 2.c%, 
with, te exhort , to adviſe, to comfort and ſometimes to reprove, theſe are the proper Offices of 7+ C 
Friendſp. So being to make our will, we conſider who hath beſt deſerved of us, $4 h 40. 
Quermus digniſſimos quibus neſtra tradamns, we ſeth, ont ſuch as are moſt wortly to whom to TONE 
beaueath our Eſt ates. 

Expletive Juſtice, which hath now gotten the name of Juſtice ſtrictly taken, hath are. "HE 
ſpect ro that which is our ov n, which Juſtice, Ariſtosſe by too narrow and pincht a word, ,,4 —— — 
calls Commutative Iuſtice; For that he that is polleſt of hat is mine, ſhould reſtore tive Juſtice. 
it to me, is not by Commutation, and yet it belongs to this Branch of Juſtice : And e curzar dye 
thereſore in another place he finds out — and pertinent word to expreſs it by, . 
calling it ir«r«qawmmir, A Juſtice that makes ballance even, or that repairs and 
* reſtores to the full. Attribative Juſtice, which is called by Ariforle, Diſtriburive Ju- $;4reumrm; 
ſtice, bath a teſpect to aptneſs, worthineſs or convenience, and is uſually the Concomitant- 
of luch Vertues as are beneficial to others, as mercy, liberality, and State Providence 
But whereas the ſame Ari/tetle ſaith, that Expletive or Commutative Juſtice hath reſpect 
unto a ſimple and Arithmetical proportion ; but Atributive, to a Comparative, which he 
calls a Gcometrical ion, as being the only proportion owned by Mathematicians ; 
and which Caſſiodore calls the comparing of mens habits or diſpoſitions, and not unfit- 
ly by Humer deſcribed in this verſe, 


Things beſt to beſt, he cave, mean things to mean. 


This may hold in ſome caſes, but not in all; neither doth Expletive Juſtice of it ſelf differ 

from Attributive in ſuch uſe of Proportions, bur in the matter whereabout it is Conver- 

fant, as is before ſhewed. Therefore as in all Elections made by Societies, if there 

be ſeveral Competitors the Choice is _ a Comparative Proportion, for Dau- 
2 


dig nere; 
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Aulus Gill, 


takc. 


Exod. 23. 3. 
Levit. 15. 15. 


"Px lenr ro the word, Lex, 


digniori ʒ the worthieſt is cheſen : ſo if there be no Competitor, and one only be found wor- 
thy of ſuch a publick office, it is Attributed to him by a ſimple proportion. Neither is 
that more true which ſome affirm, that Attributive Juſtice is Converſant only about things 
Common, but Expletive about things private, that is, a ining to particular men. 
For on the contrary, If a man ſhall go about to bequeath his Eſtate by Will, he doth 
it by Attriburive Jaltice, dil] it according to the worthinels of the perſons that 
are to receive it: And a City w renders out of that which is Common, what 
lome of her Citiziens have beſtowed in publick, doth it by the Rule of Expletive Juſtice, 
not regarding the worthineſs of the perſons , but the bare Right of him char 
cught to receive it. This young Cyr«s learnt of his Tutor in this caſe : There 
were two boyes that had two Coats, both of different Dimenſions , the bigger 

had the leſſer Coat, and the leſſer Boy had the bigger Coat, which the bigger Boy 

from him, being fit for himſelf, leaving him the leſſer Coat, which alſo was fit for him 


whereof Cyrus being made Judge, and regarding more what was fit and con 


1 5 renten, 
— than what was juſt and Right z adjudged the greater Coat to the cr Boy, and the 


little Coat to the leſſer Boy: But his Tutor told him, That be done amiſs: For 
had be been to judge what was fitteſt, he had done well : But being to judge,whoſe each Coat was, 
he was to regard who bad the beſt right to it , be that by force took, the great Coat away, or 
be that made it, or bought it. This is it that eAfoſerin his Law forbids, ſaying: Thos ſhalt 
wot regard the Poor in judgments but ſhalt judge thy Neighbour with Rig bteonſneſs. Which can- 
not be done, unleſs we do ( as Philo advileth) A perſon litig antibus res abſtrabere, Conſider 
the matter, without regarding the parties contending. 7 : 
There is alſo a Third nification of the word u, or Right, whch makes it Equiva- 
tis Law, when taken in its largeſt ſenſe ; that is to ſay, as 


ken for a rule it isarulero Moral Actions, —__ ing us to do that which is right: Ia which tenſe 
. here he faith, 


or Law dc- 


fined 


it was that Horace took it v 

For fear of wrong, ſtriit Laws invented were. 
So in another place: Ju neget ſbi data; 

He may deny that Laws for him were made. 


Which'the Scholiaſt thus expounds : He was a man that deſpiſed all Laws. In which De- 
finition we ſay firſt that it muſt oblige, and herein it difters from Counſels and other 
preſcript.ons, which though honeſt, yet fall not under this Notion of Law. And as for 
permiſlion, to ſpeak j roperly, it is not the Action of Law, but the denyal or Reſtri- 
(tion of that Action, unlels it be, as it obligeth another not to give him to whom 
ſuch p:1miſſion is granted, any lett or impediment. Beſides, it muſt oblige us to that 
which is Right, and not ſimply to what is juſt, becauſe Right in this ſence, doth not be- 

long to Juſtice alone, ( ſuch I mean, as we have here- 


For many things may he juſt according to the letter tofore explained ) but unto the matter of other Ver- 
of the Law, which notwithſtanding are ot Bight. tues : An example whereof we have in that Law made 
Neither is it poſſible that any Lawgiver ſhould fore- by Zelracus, who ordained a puniſhment to be in- 


ſee all the defects of his own Law: So that that 
which being a greeable to the Law firialy taken, 


fiifted upon him who contrary to the advice of his 


ſem juſt, is not ſo ſafe a Rule to walk by, Phyſician preſumed to drink Wine. And therefore 
2s that which is juſt in this larger ſenſe» thar is, that Right which this Rule guides us unto, muſt needs 


Righicous aud 


ai - 


tren - 


X. 
This Law of 
gad d didi. by either the Repugnancy, or 
guithe from ſcquently, that ſuch an Act is ei 
that which 


is not proper- 


be of a larger ſignification that which is y 

juſt. Of this Right ſo taken, the beſt partition is t 
of Ariſtotle's, into that which is Natural, and that which is Vol v Or as he there calls 
it Legitimate z the word Law being taken in the ſtricter ſenſe; which difference is acknow- 
ledged both by the Hebrews, and the Grecians, who when they would ſpeak properly , 
diſtinguiſh them by their names. 

That which we call natural Right, or the Law of Nature, is the dictate of Right 
reaſon, ſhewing the Moral Maliguity, or the Moral Ne that there is in any Act, 
ity, it hath to Rational Nature it ſelf, and con- 

commanded or forbidden by God, who is the 
very Author of Nature. Or as4 Phils deſcribes it: Right reaſon it Law that cannot lie, it 
1s get Mortal, nor given by any thing that is Mortal, it is not liveleſs, nor written in Paper, or 


_— v5. cult on Pillars that are lrveleſs, but it is an immutable and immortal Law, bring engraven 


den bonum offe by an immortal hand, on a mind that it immortal. Cicero, as * Laftantins 


fu. 


* Lib. 6. c. E. ff agreeable to humane 


es him 
gives this excellent deſcription of it: Right reaſon is 4 perſeſt Law — 2 it is 
Nature, and Um fuſed throng bout all mankind : It it in- 
—_— immortal, which ſummons us to cur duty by commanding it, and drives u from all 
fraud by forbidding it; neuher are its JnjunBlions or prohibitions in vain to the Righteous : 


though 


—— 


CHAP. 1. What Right is ; What the Law of Nature. 


though with the wicked prevail not. To this Law nothing muſt be added, nor any pave 
thereof detralted;, and to abrogate it, i« impoſſible. It 14 not in the power either of the 
Senate or the people to ve us from our obedience to thit Law, neither need we to ſec 4 
ter any other Expoſitor than the Law it ſelf : Neither is it one Law at \thiens, aid another 
a Rome, one now, and another hereafter * But this one Law, being both Eternal and Ins 
mutable, ſhall bind all Nations 8 : As there will ever be one Common Lora 
and Governour of all, which is God. He is the ſole imventonr, judge and gruer of this Law , 
which be that refuſeth to obey , muſt fy from (and ſo wnman ) himſelf, and although he 

fly from, and baply avoid all other ( which are thought ) puniſhments, yet for the wil- 
222 of this only, he ſhall be ſeverely puniſhed. Now the Acts whereupon Kight 
reaſon gives her Dictates, are ſuch as are either good or evil, lawtul or unlawtul, m- 
ply and of themſelves, and therefore muſt ily be underſtood to be cither com- 
manded or forbidden by God himſelf: And herein, the Law of Nature is different 
not from humane Laws only, but from the Volugtary Divine, for they do not com- 
mand or forbid fuch things as are of themſelves, and in their own Nature either due or 
unlawful; But by commanding them, they make them the one, and by forbidding 
them, the other. But for our better underſtanding of this Law of Nature, we muſt 
obſerve, That ſome things are ſaid to belong unto the Law of Nature, not properly, 
or immediately, but (as the Schoolmen love to ſpeak ) by way of reduction, that is, 
for as much as the Law of Nature doth not prohibit them: As ſome things are ſaid 
to be juſt, becauſe they have nothing in them of injuſtice. And ſomethings are ſaid to 
be lawful, which the Laws do neither prohibit nor puniſh. And ſometimes by the abuſe of 
the word, thoſe things which our approves to be honeſt, or at leaſt, are ſo 
Comparatively to thoſe that are oppoſed unto them, though they are not enjoyned us, 
yet are ſaid to be due by this Natural Law: Moreover we mult obſerve, that this Na- 
tural Law doth not determine of ſuch things only, as have no dependence upon Mans 
will, but of many things alſo which the Common conſent of inankind hath already moulded 
(as it were) into a Law. Thus was Dominion, as now in uſe, by Common con- 
ſent, introduced as by a Law : But being introduced, this very Law of Nature doth in- 
ſtruct us, that to away from any man that which is his own without his conſent, 
is Impious ; And from hence it is that Paulus the Lawyer concludes Theft to be pro- 
hibited by the Law of Nature; and Uſpian, that it is diſhoneſt ; And Julian tells us, That 
after that which concerns the Worſhip of God, there is 4 Second Law in its own Nature holy, 
and of Droize Extrattion , that _ and in all places, to abſtain from 
Theft and Rapine,, and that forbrds wa either in word, in deed, or in our moſt retired 
thoughts to mix or confound each others Properties... For as Cicero out of Chryſppas well 
— hn» ge CY 1 not 
wnjuſ* z but to rake it aw; orce from any other, 1s not Right. Euripides condemns 
this as hateful 1 9 


Namque odit ipſe vim Deus: Nec divites 
Nos eſſe rage, ſed probe partis cupit 3 
Spernenda, ſi non pure veniat , Cp eff. 
Communss aber bominibus, Tellus 

In qua Amplare —— 
Ut ab aliens rebus, ac vs temperet. 


For God himſelf hates force, nog would that we 
Grow rich by fraud, but Goods got honeſtly 
Riches unjuſtly gain'd, we.ſhould diſdain : 

The Earth, the Air, and eke the Ocean main 
Stand free to all, each may his Houſe maintain 
By theſe , ſo that from Rapine he abſtain. 


The Law of Nature is ſo Immutable, that God himſelf cannot alter it; for though 
the power of God be lmmenſe, yet may ſomethings be ſaid, whereunto this great power 
doth not extend it ſelf, becauſe what are ſo ſaid, are faid only, but have no ſenſe which 


ict themſelves : As therefore that twice two 


of things after are, and as they 

ö any other; proprieties that — rt follow that 
ſuch is the Malignity „ with Nature as it is guided 
on. And therefore himſelf ſuffer himſelf to be- judged of ac- 
4 It of Abraham to God : Shall wot the Judge of all 

it is to lay, that he —— 


Some things 
belong to the 
Law of Nx- 
ture by way 
of Reduction. 
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EZ. 18. 28. 
cr. 2. 19. 
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XI. 
Natural in- 
ſlinct. 


Of. lib. 1. 
Vita. Cat. M. 


Lib. 5. 


Lib. 6. 


\ Be tas. 13. 


Pliny f. 8. 6. 5. 


LI. 10. 


De ira J. 8. 
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Earth ſhould not do Right, that though it may be ſpoken, yet do the words though 
ſpoken bear no ſenſe, but rather imply a manifeſt c6ntradition. The like we ma 
ind in other places of the holy Scriptures ; it ſometimes notwithwſtanding fo fal 
out, that in theſe acts concerning which the Law of Nature hath determined ſome- 
thing, there is ſome ſhew or appearance of change, which may eaſily deceive the un- 


Rom. 2. 6, 2, Wary, whereas indeed the change is not in that Law which (as I have already faid) 
6. is immutable, but in the things about which that Law is converſant ; As fot — 


If he to whom Lowe a juſt Debt, ſhall freely diſcharge me of it, I am not to 
pay it ; not that the Law of Nature doth ceaſe to command me to pay what 1owe ; 

ut becauſe that which I did owe, ceaſeth to be my Debt being ſo diſcharged. For 
as Arrianus in Fpitterus rightly argues, To make à juſt Debt it is not enough , that the 
money was lent, but it is required that the —_— remains wncancelled. when God 
commands any man to be put to death, or his Goods to be taken from him, Murther 
and Theft do not thereby become lawful, for theſe very words do imply ſin; and no 
ſin can be lawful. But thoſe acts will not amount to Murther or Theft, which are 
done by the expreſs command of him who is the Soveraign Lord both of our Lives 
and Fortunes. Laſtly there are ſomethings juſtifiable by the Law of Nature, not ſim- 
ply, but fo long as the condition of affairs ſtand thus: So till dominion was intro- 
duced the uſc of things was Naturally common; fo before Laws and Courts of Judica- 
tore were cſtabliſhed, by the Law of Nature, it was Lawful to recover by force what 
was our own, but not ſince. 1 

That diſtinction which we may read of in the books of the Roman Laws, is, 
namely that this immutable Law is either that which is common to men with beaſts, 
which they call the Law of Nature in the ſtrifter ſenſe; and that which is lat 
unto men only which they ſometimes call the Law of Nations, is of very little uſe. For 
nothing is properly capable of a Law, but that Nature that is capable of making uſe 
of General precepts, which was well obſerved by Heſiod, when he faid : 


To men hath God gien Laws tobe ru by: 

But Fiſh, and Beaſts, and Fowls that ſoar on lu gh, 
Having no Law, do on each other prey; 

But tn gocd Laws doth all our ſafety lay. 


We ſay not of Horſes and Lyons, faith Cicero, that they are jaſt; neither as Plutarch ob. 
ſerves, do we by Nature _ uſe of Law or juſtice againſt any other Creatures but man. 
all other Creatures not endued with reaſon, ſaith Lattantins, Nature is permitted to be her own 
Carver „ Nagent aliis, ut ſibs proſint They deſtroy others to preſerve themſelves : And in ſo 
doing they ave ignorant, that they do amiſs. But man who hath a faculty to diſcern good 
from cv, wiſely abſtains from hurting others, though thereby 7.— mncommod ate 
himſelf. Polybis having declared upon what grounds men at firlt entred into Socicty, 
adds, That when the reſt ſaw ſome men abuling their on Parents, and others be- 
having themſclves injuriouſly towards their BenefaCtors ; they could not chuſe but grieve 
at it, whereof he gives this Reaſon : For mankind, faith he, being ende with underſt amd. 
ing and reaſon above all other Creatures , it 1s not credible, that they ſhould behold afts ſo 
| abherrent from Nature without expreſſing ſome ſign of diſcoment. So likewile Chryſoſtom , 
Thii we learn from Nature herſelf, that when we ſee one man abuſing another, we cannot but 
ſympathize with the injured Perſon, and ſwell with indignation agamſt the injurer : although 
thoſe injuries do not the leaſt touch a.. And the greater the wrong is, the greater is our in. 
dignation againſt him that did it. No man i equally incenſed againſt him that cuts a purſe 
only , as bers againſt lim that commits a Murther. But if at any time Juſtice be attributed 
to Brute Beaſts, it is improperly, and — reaſon of ſome Analogy or Reſemblance 
that it hath to Humane Juſtice : As was that of the 30 Elephants recorded by Pliny, who 
could not by any means be provoked to be inſtrumental ro the Cruelty of King Bacchus 
in worrying 30 other ants which he had bound to fo many Trees on purpole to have 
them deſtroyed. And that alſo of the Aſpe,recorded by the fame Plizy,who having been 
ſed daily at a mans table, killed one of her own young ones for killing the mans ſon, 
by whom he had been ſo fed ; and would never afterwards come into the ſame houſe. 
1 heſe are ſaid to be juſt acts, not properly, but only as they have ſome faint reſem- 
blance of Juſtice,and ſome light —— of _ — ore denies —— Dumb 
Beaſt s partake any thi Humane paſſions; yet nowledg et they have 
that 15 11 24 — properly be ſaid to be an ry, * they ſome 
violent impulſes like unto anger. Non vitia ſed vitiormm 4% they have no vices, 
lut ſomewhat like unto Humane wices,as Origen pleads againſt Celſus. But whether the act ir 
ſelf whercupon the Law of Nature hatn decreed, be common to us with other — 
But 


creatures, as the education of our Iſſue, c. or proper unto us only, as that God 
be Worlhipped ; doth nothiag appertain tothe very Nature of Right. 


www 
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CHAP. 1. Of the Law of Nature: 7 


—— 


—— — — — 


But that any thing may be due by the Law of Nature, is uſually proved two waies, We. >. . 1 
either by Arguments drawn 4 prieri, or by ſuch as are drawn a poſteriori: Whereot te hon 
the former are more convincing , the latter more vulgar and plauſible : the proof by proved. 
the former way is by ſhewing the neceſſary convenience or repugnancy that there is in 
any thing, with rational and Social Nature; for whatſoever can be proved to be ne- 
c<lary to the conſervation of Humane Nature, and Humane ſociety, muſt needs be inftt- 
rured as a Law by the author of Nature, whois the God of order. That proof which 1s / 
poſteriori is, when we can though not demonſtratively, yet with very great probability, col- 
lect and concludethat to be a Dictate of the Law of Nature, which is unanimouſly believed 
to be ſo by all, or at leaſt, by the moſt Civilized of all Nations. For if the effect be 
Univerſal the cauſe muſt needs be ſo to: But of ſo Univerſal a perſwaſion there can be 
no other cauſe probabily given, than that ſgpſe it ſelf which is called common: That 
of Heſizd hath been highly celebrated by amy; 


_— 


| What Nations have avow'd, 
| Out be not by private men be diſallow'd. - 


Que communiter ita videntur fida ſunt ; that which to moſt men ſeems true, may be believed , 
faith Heraclims, For we can have no ſtronger proof, ot evidence of the truth of any thing 
that cannot be demonſtrated, than the general conſent of the wiſeſt in all Nations that 
it is fo, This Ariffetle took to be of all others, the moſt powerful and convincing proof: 
Si in id quod dicimus omnes conſentinnt \, If towhat we ſay all men give their conſents. Of the 
flame mind was Gcere, Whatſoever all Nations do grant » needs be the voice of Nature . g. 
So Seneca allo, What appears the ſame to all men, muſt un dly be true. He that devogates I. » 17, 
from this faith can never expeit to be believed himſelf, faith Ariſtotle : fo likewiſe Tertulli. Nc. I. 10. 11+ 
an, Quod apud mulies nnum inventar, non oft erratum, ſed traditum ; What is approved of 
by the moſt, 11 not error but Tradition. 1 ſaid before that that muſt needs be a Didtare of 
Nature that was acknowledged to be fo byall, or at lcaſt, by the moſt Civilized Nati- 
ons, and deſervedly; for ſome people are ſo fierce and ſavage that they have hardly any hun- 
manity among them , as Prophyrie rightly oblerved. Now no manof ſound judgment ſurety, 
will np, this as A general reproach to all mankind: Surely this Law of Nature is imm. 
table, and the ſame with all mankind that are of ſound and perfett mund: But if it appear other. Adu. Nhl. 
wiſe to ſuch are of diſtempered and perverſe ſpirits, or have been ſo corrupted through an evil 
E lucation, that they have even common „ and all natural Notwns, it doth not in the 
leaſt weaken the anthority of this Law, no more than it would evince, That Honey is not ſweet, 
becanſe it doth not ſeem ſo to ſuch as ave ſick, or of diſtempered Pallates. Not much diſcrepant 
| from this is that of Platarch in the life of Pompey, There neither is, nor ever was, any 
man, by Natire wild and unſociable 1, many have indeed been made ſo by accuſtoning them- 
4 ſelves to live lile Beaſts , beyond the bounds of Natures Laws, and yet even theſe , by 
changing their manner of life, or the place of their abode, are eaſily reduced to become gentle, 
4 and ſociable. And therctore abu in the deſcription that he gives of man, makes 
| this as it were his proper paſſion, That be is by Nature 4 Creature mild and Trait able, EIpecialy * © 563 
if we judge of him, according to that general rule, that the ſame Arifterle laies down, 
Quid naturale fit, ſpeftandum in bis que bene ſecundum naturam ſe habent, non in depravatis, Ds. 1.1.4. 
Whit i the true nature of any thing, 1s beſt known by thoſe that are perfef# in their ownkind, 
and not by thoſe that are depraved and corrupted. For if we ſteer aur judgments by this Rule, 
we cannet but acknowledge man to be in his own nature, the moſt mech, gentle , and peaceable 
creature of all ethers : as having nothing, by nature given him, whereby either to offend others 
or to defend himſelf + Beſides as Nature hath made him the gentleſt of all other living 
Creatures ; Ss (as Phils obſerves ) bath ſhe made him ſociable, nay greedy of Socicty, 
and hath u ſo ſuted bum thertunte by gung him that excellent Ornament of ſpeech, where- 
wth bis Paſſions, though never ſo fierce and raging, are ſuddenly, as if by ſome ſpell or incan- 
tation, bec aimed, 


Another ſpecies of jus, as taken for a Law, there is, which we call voluntary, becauſe XIII.. 


it is derived from the will; which is either Divine or humane. Voluntary 
We ſhall begin with that which is humane; becauſe it is more _ known, _— 
Md this is either Civil, or that which is more extended, or that which is more con yunanc Laws 


tracted than Civil. The Civil Law is that which ariſeth from the Civil power. The divided. 
Civil power is that which governs" any City- Now a City is a compleat company 
of free-men, aſſociated for the defence of their own Rights, and for their common pro- 
fir. That Law that is of leſſer extent, and ariſeth not from the Civil Power, though 
ſubject unto ir, is various, comprehending under it that of a Father over his Children, 
that of a Maſter over his Servants, and the like. That Law which is more extenſive 
than that which is Civil, is that of Nations, which derives its authority from the joynt 
conſcut of all, or, at leaſt, of many Nations: I fay of many, becauſe m__ ; 


. 


Of the Divine Voluntary Law. BOOK l. 


hardly any Law belide+ that of Nature ( wh h allo is ulually called the Law of Nations) 
that is comron to all Nations; yea oft-times that which is accounted the Law of Natious in 
one part of the world, in another 1s not, as we mal ſhew hereafter, when we treat 
of Caprivity and Poſtiminy, Now the Law of Nations is proved in the ſame manner 
as the ynwiintten Civil Law is, nam. ly by continual ufc, and theteſtimony of men A 
ful in the Laws ; and therefore Dio Chryſoſtowe calls it the daughter of time and experi- 
ence, and to this purpoie are the Annals of former ages uf lungulat ute. 

XV. The divine voluntary Law is that which is wattanted by the expects will of God, 
Th- bwine (as way be undetitood by the very word it cli) whereby it is dilferenced from the 
voluorary xaturall Law, which inſome ſenſe may be termed Divine alſo. And here that which 
Law dteided. „s laid by A-axarchas in Platarch ( though lomewhat confuſedly ) may take place, 

pamely, That God doth not will things becauſc they ate juſt ; but things are thereſore 

jaft, rhat is, rightly dur, becauſe he wats them. Now this Law was given by God ci- 

| ther to all mankiod, or to one Nation; to all mankind we had that God gave Laws 

That this vo- thick e, Fit, immediately after the Creation of man. Sccondly, in the Rcſtawiarion of 
compact marnkwd atcer the Flond and Thadly, in that more pertett reparation by Au it. 
at obliging be. eie three l do douhtlets oblige ail mankind, as loou as, and as far toith, as nn 
wre the un- ZITIVE at the knowledye of them. 
ting of n in : 1. 1 
c of Tables, 2s it was of is C.nce, is dear ; for hrſt, if the obliging power were only from the time when it ien t 
ten by Mos, e that lived betore A were no wates obliged by it, becavic till then tt ( was nor: wrinen, , 
then the ouliget.on nw't needs extend i (clf to all the parts of the Law fownnren, and to to every circunittance of the 
daical Sabtarh,as well as to the acknowledgement of the only true God. Neher 1» it ſufficient to lay, it was writer in the 
mes of Adam and Need, it being uncertain unto wnow, whether there were fo Ancient 3 Record of nor, much more, 
* whether that winch was wrinen, were as the Tables of the Law, thin by the of God. * Dr. n. 

The di Laws given by God to Atan and N Firft, that againſt firange and wortip. Secondly that of ble Nag the 
name of God, ( that is, of adrTrirg, invocating and prating God Third, —— agent. Ln u ff cretinged 
| Wavgiſtrarcs and requiring -da44.0iſtration of Juſtice. Fourty, That of d | ( 4. « )ferring bounds to left and 
' prohiturmg Marriages, within ſuctrdegrees. Hithly, That of ſhedding againſt Honicides, And Sixthily, That again 
Theft and Fapine, ard of doing to all as they be done unto, are no where recorded tn hoty Wrir, yer were they 
as obliping to the ue that knew them, as any of the written Laws of Ateſes ; we ſhall bad thery roche ar At. 14. 20. 
ut ſo ture ly, hat had it not been for thoſe writings of the that were never within their Canons, nor in ours; we 
ci theſe times had never known to what that reference beiox And n all the Laws that were given 1 A, Neck and 
the reſt of the Parriarchs, though not commited to wriing, nor rraduced © ws, yet loſt — 1 power 
to them, to whom they were given : {© ia the times of the new Law, although Cherſt much of hn will 
in Sermons, ard other occational diſcourſes, very few whereof are written, and thoſe that are, were nor nme, 


wil many vears aſter hu Feſurreftion; yer will no man day, that becauſe they were not leit wrinen, therefore they 
did not oblige his Auditors. 


XVI. Of ail the Nations »f the Earth there was but one to whom God vouckſaſed to give 
The Law giv- Laws peculiar ' CiVes, which u that of th Fe: What Nute, ſaith Aci 
en to the & at 1 2 1 „ right bu: whole Law ? 
Jews did uot J great to whom Gou b 11h give Starmes ard jo „ righteous, 4s this 
ob'ige ſtran- I cut. 4. 7. So liewile Div, Tir lord / cd bus word ants Jacob , bus Sratures 
pers, and ordinances une acl: Non tia fect %, He hath net done ſo te any Nation, nev- 
Via m 147 they have the He tuen knowleoge of 1 1. Dans tun thole Jews ( and among 

them Tryphon himieif in his Gifec ptatiuns apainit en) do grolly err, who bold, That 
cvcu Tum guers, 14 taey would be Hd, mult fubwit to the yoke of the Molaical Law. 
For that Law binds none bur ae to whom it was given, and who theicare, the 
Piclace ro the Law it (cit W. plainly declare ; Audi Ie, Hear © en, ſauh the 
Text: And every where we read, that the Covenant was wade with them, and that 
they were cholen to be the peculiar people of Cod, Wach Aawnendes AcKnow- 
le0grth to be true, and proves it out of Dear. 33. 4. But even amongſt the Jews, 
there always lived ſome Foreigners being holy men, and fuch as feared God, as the 
Syorkhamuwan Woman, Afar. 15. 22. Cornelivs, Als 10. 2, The Grecians men- 
noned At, 18. 4. whom they called rhe pions among the Gentiles z ſuch as are tetm- 
ed rar gers, Lev. 22. 25. and a ſojourner, Lev. 25. 47. whom the Chaldee Para- 
Thraſt cails an inhabirant that is uncircumciſed, whereof we may read, Exod. 12. 45. 
who was d:(tinguithed irom a proſelyte; who, though a Fcreigner, yet was circumciled, 
av apperts by comparing this place with that of Namb. 9. 14 ſe uncircumcilcd 
Sojourners Aſ:imemdes admits may be partakers of the bleſſings of the lite to come. 
St. Chryſcſton-e upon the ſecond to the Romans, where St Paul mentions the Jew, 
ud Conte, wt tes thus: What Jew, and what Gentile doth St. Paul bere mean? fare- 
„ theſe, taith he, rhat loved before Chriſt, as Jub, the Ninevitcs, Melchiledeck, Cor: 
pchus, Cc. And what Gretians deth be drſcenrſe Y? Surly not ſach a3 were laolaters, but 
ſuch as worſhipped God accordiny to the Law of Nature, who ſetting aſide the 7 exniſh Cere- 
morie's religiouſly obſerved all things that appertained to an bely life, And again, Tie 
gta be calls, not hum that worſhipped Idols, but him that wat prons and devout, theug l. 
le ſrbmutted rot to tle Jewiſh Rites. And thus likewite doth he expound that of 8. 
4: To hem tl at is withart Law, as ben; free from the Law, Aud in another place, 

.1 


— 


Cn a P. i. The Law of Moſes peculiur to the Jews. 


— 


— — = >—— = 


A Greth le calls not bu, that was wen to Idols, but him that involed the mur Cod, . 2. 4% 


and yet obſerved not the Jewiſh Coremantes, as their Sabbaths, their Circumciſion , their ab 
lations and the like, but yet endeavewed to ſteer the whole courſe of bis life, accordins to 
the Rules of wiſdom and trac piety. Now theſe, as the ew Doctors thernlcl cs 
teſtify, were bound to live in cunformity to the Laws given to Aden and a, A 
Raining from Idols and Blood, and from other things hereafter expreſt, but not to 
the Laws peculiar to the Jew: and therefore, whereas it was not lawful for the Jen, 
to eat the fleſh of any thing that dyed of it felf, yet it was lawful for the ſtranger 
living among, them fo to do, Dear. 14. 21. unlets it were to ſome particular Laws 
wherein it was expreſly provided that as well the ſtranger as the home born was bound to 
obſerve them. For we read that it was lawful to the „that never ſubmicted 
to the Moſaical Law, to worſhip God even in the Temple at Jeruſalem; yet fo, 
that be ſtood in a particular place by himſelf, ſeparate from that of the Hebrews , 
as you may read 1 Kings 8. 41. Jo. 12. 20. AR. 8. 27. Neither did Ehſbe enjoirn 
Naaman, not Jonas the Ninevier, nor Dae Nebwchadnezzar, not the other Prophets 
perſwade the Syrians, Moabiter, or <Aigyptians, unto whom they wrote, that there was 
any neceſlicy at all for them to ſubmit tothe yoke of the Jewiſh Law. And what I fay 
here of the whole Law is true alſo of Circumcifion, which was as it were, the intro- 
duction unto it, with this only difference, That to the whole Law of Ae, the 
Iſraclites only were bound, but to that of Circumciſion all the poſterity of rah 
And from hence it was, that the [damears being the off ſpring of Eſa, 1/macl, or 
Ciara, were compelled by the Iſraelites to be circumciſed as both the Jewiſh, and 
Grecian Hiſtories inform us. Belides of all other Nations, that of holds 
true, Sceins that the Gentiles who have not the Law, do by Nature, the things of the Law | 
(that is, by their own manners and Cuſtoms, flowing from the original ain of x 

don) ( unleſs any man had rather referr the word, Nature, to the words f. ing, 
thereby & the Gentiles to the Jews, who as ſuon as they were born had their 
Law i into them), theſe having not the Law , are 4 Law unto themſelves, as ſhew- 


ing the work, of the Law written un their hearts, their thought: and Conſeiences mutually 


ac a exc themſebver. And that alſo in the 26th verſe of the ſame Chapter, 
1 —— trey the Law, ſhall not bus mic cn be accounted for Circumciſien, 

doth Chryſoftome expound that place of St. Pax! before cited, The Gentiles by Na- 
tare, that is, by the very Diltates of Right reaſon: And preſently after is chis, ſaith he, 
are they to be admired , That they flood wn no need of the Law to them. And that inſtead 


' thereof, they were guided only by the uſe of reaſon and the light. of their own Conſciexces. 


Thos alto doth Termlber argue againſt the Jews of his age; Long, faith he, before 
Moſes wre the Law us the T ables of tone, there wat ( at I will juſtifie) 4 Law natwally 
widerflood and cbſerved by the Patriarchs. Ang therefore u the Jew in Joſephus did 
rightly inform Izares Adiabenus, That —_ be duly wor ſhipped and well pleaſed with 
«i, Although we were not circumciſed. And hamſclf grants this to m, That 


Fr #tit o 


Rom 2. 14 


Ant. 11h. 20. 
c. + 


there was i left him of a better condition, though be did perſiſt in the way of his 

owe P ow the reaſons why ſo many ſtrangers among the Jews were circum- 

ciſed, and eby obliged to keep the Law, ( as St. Paul! expounds it) were, Pran — — 
Ole were circum- 


that they —— partake of the. priviledges of the Jewiſh Commonwealch, for 
Iytes enjoyed the 

plainly allertred Exod. 12. 27. And partly, that thereby they might be made capable 
of thoſe Promiſes which were not common to all Nations, but peculiar to the Fews 
only : Although I cannot deny but that there grew up afterwards an erroneous opini- 
on,affirming that without the pale of the Jewiſh Church there could be no Salvation. From 
hence then we may collect „ that we Gentiles ſtand obliged to no part of the Moſaical 
Law, as a Law properly fo called, becauſe all obligation beyond that which ariſeth 
from the Law of Nature, is derived from the will of the Lawgiver. But that it was 
the will of God, that any other Nation belides the Jews ſhould be bound by that 
L, cannot be made out by any folid arguments ; we need not therefore, as to out 
telves, prove the abrogation of that Law, becauſe it cannot be ſaid to be abr as to 
them, whom it never bound: yea even to the Jews themſelves the obligin was abo- 
lithed, as to the Ceremonial Law, as ſoon as the Evangelical Law began to be promulgated; 
which was plainly revealed to St. Peter, A 10 15. And as to the reſt, after that people 
ceaſed to be a people by the deſtruſtion of their City, andthat general deſolation that 
fc ceded, without any hopes of reſtitution ; but we who are ſtrangers are not freed from 
that Law, by the advent of Chriſt, but by Chriſt we who before had nothing but a faint 
and obſcure hope, placed only in the g of God, are now ſtrengthened by a clear and 
fhirm Covenant, — 9 us that we allo may grow up together with the ., (being ti e 
ſons of the Patriarch ) into one Church, the Judaical Law, (which was that Partition-wall 
that kept us atunder ) being now taken away, -- St Pax teltifies to the Epheſians. 


ſame Rights with the Iſraelites, as may be gathered out of Numb. 1 j. and is c. 
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The Gentiles by guidance of Reaſon, did the works of the Law. BOOK I. 
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Since the NMoſaical Law cannot directly oblge us (as hath been already proved) 
Jer ws now fee of what other uſe it will be to vs, as well in this cate of War, as in 
tie lie doubriul caſes; the knowledge of this being very neceſſaty for the clearing of 
d;,vorlc (ales: For in the hiſt place, from hence we may be allured, that what was 
cri totore commanded in that Law, is not repugnant to the Lww of Nature. For 
we the Law of Noture is (asl havealrcady faid ) perpetual, and immutable, no. 
thing c22 be commcnded us by God contrary to this Law, becauſe God can never be 


uralt. Beſides the Law of Adfeoſer is (as the Plalmiſt ſpeaks ) pure and right, and as 


e Apoſtle faith, Holy juſt and good ; which places arc to be underſtood of the pre- 
«pts uf the law only, But as to the petmubons of the Law we muſt ſpeak of them 
nare dil inctlʒj: Now legal permiſſion ( for that which te ſhects the bare ſact and 
h-n:fics the removal of impediments only, I ſhall not here meddle with ) is cither 
{all and perfect, which gives us a right to do ſomethings altogether lawfully ; or leſs 
tell and jmpertet, which gives us only an impunity with men, and a Right that no 
man thall give us any lawful lett, or impediment in the doing of it. Concerning the 
tormet of thele, the ſame may be ſaid as is of politive precepts, namely, That what 
the Law thus permits, cannot be contrary tothe Law of Nature, but of what is per- 
mitted in the latter ſenſe , the caſe may be otherwiſe : but this collection rakes place 
very rarcly. Becauſe where the words permitting are ambiguous, it is much more 
cunveiiicur for us to judge of whether of thele two Permiſſions, it is to be underſtood 
ly ths Law of Nature, than by arguing from the manner of the permiſſion, to proceed 
to j die of the Law of Nature: In the next place, Soveraign Princes, being Chiriſti- 
ans, may om hence learn, to form their Laws according to thoſe given by 4%, 
unlels it appear that thoſe Laws were ſuch as did wholly relate either to the coming 
of Chriſt, or to the Evangelical Law not then revealed ; ot that ſach Laws arg contra- 
ry to what Chriſt did, either in general, or particularly, command. For cc ing 
thele three caſes, no other can be imagined , why what eAfoſer commanded now 
be unlawful. Again we may hence learn, that whatſoever was cnjoyned by AGſes, 
which may ſerve tothe improvement ot thoſe vertuc: which Chriſt exated from his 
Diſciples, ought now to be as ſtrictly (it not more } obicrved by us than hereto» 
fore it was by them: The reaſon whereof is this, becauſe what vertucs ſoever Chriſt 
requires of us, as humility, patience, love, Cc. are to be performed in an hi 
degree, than they were under the ſtate of the Jzwiſh Luv : And not without g od 
realon, becauſe of thoſe Celeſtial promiſes that are held forth unto us in the Goſpel, * 
which ate more clcar than under the LW. Our Coriſtian liberty , faith Tertullian, © 
ro way injuruar uno wnocency, for the whele Law as to piety, truth, conſtancy, ch tuy, 
ice, e, benevolence, and modeſty, ſtand: ver tec ale d. Nav, 4 larger proper tron 
of theſe ( fanth Chryſoſtome ) is expetted from us, breanſe the graces of the fparit are move 
pleniſally poured down upon u, than the were #208 em. Athanaſus alſo teil us , That 
Chriſt wack s the precepts of the Law to be of 4 larger extent than Moſes ad: Fo Moſes 
ſaid only Then foal vet fill; but Chriſt ſaith, Tix ſhalt not be angry anaduijedly : Moles 
ſud, Taos (f the not commu Adultery 1, but Chrift fauh, Than ſhalt ret loo te bot after 4 
woman. Ard therefore the Old Law in comparilon to the New is fiid tw be week, aud 
ret wit leut blemiſh. Aud Chriſt 1s faid to be the end of the Law. But the Law, as 
School 41 , OL ar ende tolrad ns wito Chriſt, a. i». 5. So the Law ofthe Sb 
hath, and that of Tubes, do oblige us Chriſtians, not to yicld a leſſer proportion vi 
me for the worſhip of God, than a ſeventh day, nor a leſſer proportion of the 
fruits of the Earth ſor the Priclts Alimony , and other the like kicred des, than the 
tenth put. 
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CHAP. IL 
Whether it be lawful at any time to make War. 
I. That ts make War, © not repugnant to the V1. Certain precautions concerning this queſts- 


Law of Nature, proved by reaſon. on: whether War be repugnant to the Law 
IL By Hiteries. 9 of the Goſpel ? 
IT. By conſent. VIL Argaments for the negative qui,, out 
IV. That it 14 not regugnaxt ts the Law of of the boly Scrigenres. 


Nations. VIII The arguments out of Scripture for the 

V. That the voluntary Divine Law, before ve, anſwered. in] 
Chriſt, wat not ar aanſt it, proved;, and the X I. The conſent of the primitive Chriſtians 
obxelion: ts the contrary, anſwered. concerming this, examuned. 


Aving thus taken a view of the ſprings ſrom whence all Rights flow, let us pow I. 

begin with the moſt general Queſtion, Whether any War be jſt, or whether it be The _ 
lawtul at any time to make War ? But this very queſtion with others that follow are . fluſt ie 
to be dicuſt in the firſt place by the Law of Nature. Cicero in ſeveral places very 
learnedly proves, out of the books of tome Sich, That there are ſome principles inſtild 
into us by Nature her Nl, as ſoom as we ate born; as to love our ſelves, and to hold 
nothing dearer unto us, than our ſelves ;, and in order to the conſervation of that being, 
that ſhe hath given us, to love and rejoyce in thoſe things which conduce to the fafery 
of the whole body, and of every member thereof : and to abbor thoſe things that tend 
to its deſtruftion. Hence it comes, that there is no man but being left to his own 
choice, had rather that all his members ſhould be entire, than by 
uſe broken or crooked. Therefore our firſt duty (according to Natures inſtinct) is to 
defire thoſe things moſt, that are moſt to our own Nature, and to avoid 
thoſe that ate deſtrultive unto it. Bur theſe things thus known, and reaſon beginning 
to ſprout forth from her latent feeds, then our ſecond duty is to follow ſuch things as 
are agreeable to reaſen it ſelf, which is ever more to be erred before thoſe that 
are convenient to the body; and contequently to embrace thoſe things that accord with 
juſtice and honeſty, rather than thoſe whercunto we are led by ſenſe and appetite ; 
becauſe the Principles of our Nature do chiefly commend us to right reaſon, as to our 
beſt guide and proceftrix. For ar Nature in all ther things never produceth her beſt and 
cheaceſt Sravts neil ſhe maturity ſo neither doth humane nature ber ſelf produce ber beſt ope Right reaſon! 
rations, witil reaſon grows wp tt her felon, And therefore ſhould Reaſon it felt be much ob wg 
dcaret unto us, than thoſe things whereby we arrive unto it. Now theſe things being g. 2. 124. 
undeniably true, and without any farther demonſtration by all men of ſound judgment Ep. 50. 121+ 
granted 4 it follows that in examining the Law of Nature, we find out, what is agree- 128. 
able to thoſe beginnings or firſt principles of Nature: and then that we to 
that, which though in order of time later, yet is much more worthy to be followed ; 
and that not as accepted only, if it may be granted; but as that, which by all means 
is to be required. Moreover that which we call, honeſt, according to the diverſity 
of the matter, ſometimes taken ſtrictly, fo a to conſiſt (asl may ſay in a very Honeſty con- 
point, from which it a man deviate on either fide, he falls into vice; and ſome fidered wo 
rimes largely, for that which may be commendably done, and yet blameleſly either wet fridtly, 
left undone, or done otherwiſe. Now concerning things honeſt in this latter ſenſe, are ar ne e 
all Ls, both divine and humane, converſant, making thoſe things due Debts, which « 
of themfelves are commendable only. Above, when we treated of the Law of Nature, may be com 
it was queſtioned whether any thing might be done, not unjuſtly : But that we under. — 
ſtood to be unjaſt , which had a neceilary repugnancy to rational and ſocial Nature. Now rm be 
amongſt the firſt principles of Nature we do not find any thing repugnant to War; nay — un 
all things ſeem highly to favour it. for both the ends of War (being the conſervation both done. 
of our lives and Limbs , and the acquiring or retaining of what doth neceſlarily con- 
duct thereunto ) are moſt agreeable ro Natural inſtinct. And to do this by force, if 
neceſſity ire it, is like natural; for why elſe hath nature given nato every Crea- 
ture ſtrength, to ny — it ſelſ ? All ſorts of Annimals, faith Xenophor, arc ex- 
pert in ſome kind of War, haviag no other inſtructet than Nature. 
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Whether it be lawful at any time to make War. BOOK I. 


Each, both iti enemy, and preſerver know: /; 
She weapons gives, and bow to uſe them ſhews. 


So likewiſe Horace : 


Who the Woolf to bite, the Oxe to gore, 
The e tokick ? all's ſet on Natures ſeore. 


But Lecretius yet more fully: 


All beaſts, their to hurt, fall well can teil; 
Calves, ere they „ know 'ng where therr Horn: ſbauld dwell; 
With angry Brems, their urging fees repel. 


To the like purpoſe is that of Aartial: 
The Calfe with unborm' d brow: to fight prepares. 


De nor ou. E wing creature , ſaith Porphyry, « tag be by Natare wherein its ſtrength, and where- 
Animal. in — lies : and accordingly to e e. — 5 the Libard 
s wſe of bis teeth, the L bus claws teeth; defends bumfelf with 
m7 os te the Oxe wid bi Herm. Wherewith accords that of Galen , We 
ſee every living Creature making uſe of that part for it! own defence, wherein it concerves it 
ſtrongeſt 1, the young Colt will kick, with bus Hoeofs before they be hardened, and the 
Druſu partium. threaten with . bead, though it bave no Herns. And in his book of the uſe of the 
members, he tells us, That man is 4 creature, fared by Nature either for War, or peace \ for 
although be be born unarmed, yet hath Natare groen bim hands agt to provide, and to make 
uſe of Arms: which Infants, we ſee, de of their own accord withous inflraition. It was well 
De flatuir, v1. obſerved of St. Moe, That to all Creatures who want the uſe of reaſen, Nature hath 
affixed Arms to their bodies, as to the Oxe born, to the Boar Tak: , to the Lyon clam: 
But to me, faith he, hath God aſſigned Arm not affixt to my body, but without it, hereby ſhew- 
ing that be intended man for a gentle creature, and that it wainet lawſul for me at all 
times to make uſe of ſuch Arms. For as 1 often lay them aſide , ſo I ſometimes Ane them, 
that therefore I may be the more free and at liberty, and not alwaies compell'd to go armed ; 
God though he hath given me Arms, yet hath placed them wut han me. Ariſtotle alſo teils 
us, That hands were given unto man inſtcad of a Sword, a Spear, or any other wea- 
pon; becauſe he can thereby make uſe of all. Hence then we may conclade, That in the 
hit principles of Nature, there is nothing that is repugnant to War. But if we 
will examine the Lawſulneſs of War by right reaſon, and the Nature of humane 
Society, which is the ſecond and molt pet ſect rule to judge by; we ſhall plainly per- 
ceive that all manner of force is not thereby forbidden, but that only which is re- 
pugnant ro humane Socicty, that is, which invades another mans Right : for the main 
end whereunto ſuch Societies were at firſt entred into, was that the whole ſhould en- 
gage it {c1f, that each part thereof ſhould freely enjoy its own, which without much 
diſhculty may be preſumed to have been in force ; alt that which we now call 
Dominion had not been introduced. Becauſe our lives, our limbs, and our liber- 
ties, had even then been out own, and could not without manifeſt injury have been in- 
vaded, or taken from us. So likewiſe, to have made uſe of ſuch things as were then 
in common, aud to have conſum'd as much of them, as was neceſſary to ſuſtain Na- 
To rob ano- ture, had been even then the right of the Occupant. But ſince Dominion hath been eithet 
ther is more by Law, or cuſtom eſtabliſhed, this is much to be admitted and underſtood , which 
againſt Na- I ſhall take leave to expreſs in Cicers's own words * ; 5 = another that which in bus, 
turethanſick- „ 10 eich our ſelves by the ſpoil of others, 13 more repugnant to Nature, than fulneſs, poverty, 
ſonment, or #mpriſonment, baniſhment, yea than death it ſelf : For it diſſolves that Contignation that there 
than death. 7, or ſhould be betwixt mankind \, for if this be admitted, it miſt neceſſarily drrjoyrt, and break 
ec. l g. in pieces that ſweet conſecration that there 11 berween man and man than which can be mer; 
agreeable to humane Nature. If every member of the body ſhould be peſſeſt with this opinion, 
That it fhonld enjoy better bealth, if it could attraft unte it ſelf the munen of the mens- 
ber next wntoit, and ſhould therenpam do it, would net the whole body languiſh wly and 
die? So if it were permitted that what one man foweth, another ſhould reap , that what ove 
man planted , another ſhould receive the ſruits of, or that ove man enruch l by 
the ſpoils of another \, it 1 smpoſſible that that Society ſhould long ſand. For as it 11 moſt natu- 
ral for every man te love hi beſt ,and to fred and ſuppert bimſelf rather than ger muh what ; 
b, 
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his en; ſo there can be nls more wnnatural, kd, om right 7 than for 4 
mn ts taks away fron bus neighbour that wherewith be ſobain bank ; or to improve 
bis own Eft ate by the rain of bis Neighbours. Neither 14 this more agreeable to the Laws of Na 
tare and Natront, than & ut to the | Laws of every ; for to this point do they all 
freer, at this they clnefly collime , this they all of them ftriitly command and enjojn, That 
every member of that Society ſhould freely enjoy bis oun fear or diſturbance © For 
by thus me1ns 41 th excellent conunttion and Confederation between them preſerved ſound and 
ire. And be that willingly breaks — Golden = — ns xt — con- 

r and ff qulanen of all , adjudged 41 uf ety : and therefore like ſome 
— beaſt it de PRE to Bamſhment, bonds, — yea and even te 
Gearh it ſelf. Thins then being agreeable to the Laws of Nature, and Nations, and being 
the end of all municipal Lawt, muſt needs be the Diltate of right reaſon, and ſo the voice 
of God use: wherewnts whoſoever willingly conforms bimſelf, will certainly ſo moderate 
bis deſires, tent be will never cout what 11 net bus own, nor either by force or fraud impo- 
Sch ather 1 for lat own prevate gain; than winch nothing can be more unnatural, nothing more 
wrTreaſonable, nothing more deſtrutirve e humane Society. Neither is it againit the Nature of 
humanc Socicty, for a man to provide for himſelf ſo as he do not damnifie his Neighbour ; 
and by conſequence that force which doth not violate another mans right is not un- 
juſt : which the ſame Cicers thus cxpteſleth, Since there ave but two ſorts of decertations, 
the ane by a"cunments, the other by plain force the former being proper to men, the other 
ts beaſts, we aug b to make the Latter aur refuge, when by the former we cannot prevail. And 
in another place, Quid off, quod contra vim fiers fine ui poſer ? What remedy can we have 
ag ainſt force, but by force?! SO Cu, To regel force with force, us 4 right that Nature or- 
dans for all creatures. 


Arms againſt Army, all Nation: do allow. 


What | have alrcady laid down, namely, that it is not cvery War that is repug- 
nant to the Law of Nature, may be farther juſtified out of the Sacred Story. For 
God by his High-Prieſt Afelcbiſedech, did approve of the War made by Abraham, 
and his Conſederates, upon thoſe fuur Kings that came to plunder Soden. Vea and 
Melchuſedeck bleſſeth for the Victory; Bleſſed, faith he, be the moſt high God who 
hath delivered thine enemies nts thine hand, Gen. 14. 20. And yet had Arab no 
ſpecial Commiſſion from God for it; but was excited and aded thereunto by the 
mere Law of Nature, being himſelf a man not only exceedingly + but very wiſe, 
according to the Teſtintony that Beroſus and Orpben give of him. The War made by 
the Iſtaclites updn the ſeven Nations whom God delivered up unto them, I purpoſely 
omit z becauſe they had a ſpecial warrant from God to make War upon that people, who 
had lighly provoked him: and therefore thoſe Wars ate in holy Writ called The Wars 
of the „being undertaken by Divine not humane authority. More to our purpoſe 
was that War by the Ifſraclites under the conduct of A and Foſhua againſt 
the Ane, who hal forceably oppoſed them in their paſlage towards Canan; 
which though it was not commanded tobe done, yet being done was approved of 
by God, Fd 17. Nay farther God himſclf preſcribed unto Aoſes certain general and 
laſting Roles and Ordinances how he ſhould make War, whereby he ſufficiently teſti 
fied, 1 hat War might ſometimes be juſt, though we have no ſpecial command from God 
to make this or that War; for there A makes a manifeſt difference between the 
caſe of the ſeven Natians, and the caſe of other people: For theſe they might receive 
to mercy, but not them. And ſeeing he doth not preſcribe, for what particular cauſes 
they might make a juſt War, it may reaſonably be preſumed, that thoſe cauſes may 
cally be diſcerned by the very light of Nature : ſuch was the cauſe of the War that Jephcha 
made againſt the Ammenites , for the defence of their boundaries, Jug. 11. And that 
which Dawd was enforced u againſt thoſe who had violated the rights of his 
Ambaſhdors, 2 Saw. 10. it is worthy to be obſerved what the Author to the 
Hebrews records, concerning thole pious Heroes, Gideon, Barack, Sampſon, Fepheha, David, 
S, Fe. That by faith, they ſubdued Kingdoms, and pat whole Armies of the 
aliens to flight, Heb. 11. 34. Where under the notion of faith, is included a full aſſu- 
rance they had, that what they ther? did, was acceptable to God. And upon this preſum- 
tion alſo it was, that David is faid, by a wife woman, to fight the Lords battle, and 
made a and juſt War, which could not be if all manner of War had bcen ut- 


ter! ful. 

Tothe authority of Sacred Story, we may add for greater confirmation, the univerſal 
conſent of all, or at leaſt, of the wiſeſt of all Nations, concerning that force v here- 
by our lives are defende1. Cicero gives us the Teſtimony of Nature it ſelf, EH ber, ror 
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cere, natural reaſon teacheth a to defend aur „ And Floreminus, Whatſoever any man 
aeth in his own defence u juſt and lawful. Joſephus allo informs us, That ts preſerve life 
1s 4 Law that Nature her ſelf bath ingrunted in all lroing Creatures. And for thi canſe u 
17. that they who endeavour to diſpeil u of eur lever, ave juſtly accounted eur enemies. Which 
indced hath to much of natural equity, that cven amongit beaſts, who ( as1 have fad 
aircady ) have nothing of Juſtice or Law amung them, more than a faint ſhadow or te- 
un blanc? of it. we diſtinguiſh between that beaſt, which of his own accord aſlaulrs vs, 
a that which 2eulrs us in its own defence, And Uh notwithſtanding that he had 
jaid beſore, That Beaſts wanting the uſe of reaſon, could nor be ſaid properly to do wrong, 
vet he pretently ſubjoyns, that when Rams or Bulls fight and kill cach other, by the 
Law of Qn. Anu, they were to diſtinguiſh between them, fo, that if he periſhed, that 
was the azyceſſor, the ation was nul; but if he periſhed, that was provoked, the adti- 
on was good. The ground of which Law is ſet down by Plizy, Becauſe , faith be , there 
1% no ſenſible Creature, but what is impatient of an injury, and bring aſſanited, will aſſault a- 


Zan. For as he well obſerver, Lyons will not prey upon Lyons, nor Serpents bite or (ting 


Serpents ; yet if any violence be offered them 7 there ave none but will expreſs Sſomwha that ut 
like unte anger: none ſo H but being hart, will ro bus utmoſt power defend hwnſclf, fo 
that in all conteſts that which u defenſroe us the maſt juſt, becauſe Natura petior oft ſalur noſtra, 
quam adverſarii pernities *, Our own preſervation is more agreeable te Natwe, than the deffru- 
then of an enemy. . 

By the Law of Nature then, ( which may likewiſe be called the Law of Nations) 
it is evident, that all War is not to be condemned; nor yet by the voluntary Law 
of Nations, as Hiſtories wiil ſufficiently inſtruct us, wherein the Laws, Cuſtoms, and 
manners of all people are faithfully recorded. Nay by the very Law of Nations were 
Wars introduced, ſaith Hermegenianus 1, fo he that wrote the lives of men, famous in 
their ſeveral ages, in that ot the life of Themiſtocles, tells us, That be acknowledged that it 
was by bis advice, that the Athenians ſurrounded their City with Walls ;, which ending 
the tene rige of all Nations they mag ht do, whereby to defend their publick and private G 
wu 14 {1+ + thar enemies. Vet whereas I laid heft, chat by the Law of Nations War was 
at the firſt itcoduced, the words will as l ceive, admit of a better ſenſe, than what 
at the firſt view they ſcem to import ; as namely, that there are ſome certain forms 
and Ceremonies introduced by the Law of Natious , which by the conſent of Nations 
do give ſuch and ſuch peculiar effects to ſuch Wars as have them: whence ariſeth 
that diſtinction whereot we ſhall hetcaſtet make uſe ; between a War that is ſolemn by 
the Law of Nations (which alſo is ſaid to be juſt, that is, full and abfolure ) and 
a War that is not ſolemn, yct ceaſcrh not therefore to be juſt, that is, congruous to 
Right : for even other Wars (f as the cauſe he good) the Law of Nations doth nci- 
ther approve of, nor yct impugne, as ſhall be ſhewed more at large hereafter. tt 
7% ordained as a Law amoneſt all Natiens , faith Lovy , that Army may be repelled 
with Arms. With whom agrees Florentunus, It u generally conſented unto by all Nations, that 
we may forceably drive away all -nolence and wrongs offered unto wu! , whereby our lives 
ave endangered. Which jſtifies all Wars that are merely deſenſive ; for as much as 
Natnte is much better pleaſed with its own preſervation, than with the deſtruction of 
CNemics, 

yt the main queſtion is, Whether it be agrecable to the divine voluntary Law to 
make War? And here if any ſhall object, that the Law of Nature being immurable, 
nothing can be decreed by Gol himlelf contrary to it. lanſct, that this is true 
in ſuch things as the Law of Nature doth expreſly either command, or forbid : Bug 
not in ſuch things as by the Law of Nature are only lawful, only, that is, tolerated: for 
luch as theſe, becauſe they belong not properly to the Law of Nature, but are without its 
juriſdiction, may be either commanded, or forbidden. The firſt objection that is brought 
out of the holy Scriptures againſt War, isthat Law given to Noah and his poſteri- 
ty, Ger. 9. 5, 6. Where God ſpeaks thus: Sarely tit blood of your lives will 1 require, at 
the hands of every beaſt will I require it; and at the hands of man , at the hand 
every mans brother will I require the life of man. Wioſoever ſhed mans blood, by man 
his bleod be ſhed : for in the mage of God made be man. Some there ate that would have 
the former words of requiring blood, underſtood in the largeſt ſence; and the latter 
words of ſhedding blood, they would have to be a commination , and not an appto- 
bation ; but l like neither. For the prohibition to ſhed blood is of no larger extent, 
than that in the Moral Law, Thou ſhalt not kill : which doth neither prohibit a Ma- 
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giſtrate, from putting to death an obſtinate Maletaltor , nor Gott: it er a ee 
war. Neither doth the one or the other fo much ena any pew thins , ws reins 0 

proclaim that old Law of Nature, which theough evil cuſto nm Len init dere, 
where by killing and ſhedding of blood, we are to und:ritand fioh 2 manner ot pte, 
a man to dcath, as unplics ſome vue: As by the word Humicide or ether, we une: 
ſtand not every putting a man to death, but the wilful deſtroying of an innocent per ton. 
But that which fullows concerning the ſhedding of blood for blood, is to te nadert. god 
(as 1 conceive) not fo much of the bare ſact, as of the right to do ir, W 1] in I thus eu- 
plain ; That cvery man ſhould ſuffer as much evil from others, as te tath dane unto © 
chers, is not naturally unjuſt , according to that old Kbadamantbens Law, 


To ſuffer u we de, i juſt and right. 


That bal ſhould be tormented in his own Bull, That be that intended muſcrucf to 4. 
nether, ſhould ſuffer the ſame miſchief from anather, i8 juſtiſſuma patiends mor, ds Sereca peaks; 
The moſt equal rule of ſufferance that can be ordained. Out of a Jeep tence of this natural 
Equity it was, that Cavs (his hands yet reeking in his brothers blocd) paſt this ſentence 

imſcit; Aud it come ts paſs, that whoſoever finds me, [hall bill me. But God in Cen. 4 14 

28 inſancy of the world, eithet by reaſon of the ſcarcity of men, or becauſe this fin was 

raccly practiſed , and fo the leſs need of exzmplary puniſhments to deter them, did by 

an Edict repreſs that which ſeemed naturally to have been lawful, and adjudged the Ho- 

micide to wander as a vagabond, forbidding all men to have any commerce, or to make 

any contract with him, yet would he not have his life taken from him. Thus alſo did 

Plus ordain among his Laus; and that this puniſhment was much uted among the ancient 

Greeks, Euripedes teſtifies in theſe words: 


How wiſely did aur Anceſtors decree, 

That be that guilty was of blood, ſhould flee 

Far from Commerce, or fight of men, that he 
Pumſh'd by flight, rather than death , might be ? 


To the fame is that of Thucydides : tw very probable that ancuntiy ſmail g 
miſhments were awarded to great crimes ;, but at length thoſe being (tighted , they proceeded to 
death. Servins the firſt book of Virgil, deicanting upon theſe two words, Solverir, 
Lu, faith : That theſe words were derived from the payment of moncy, Antiquorum 
cu; ene pecuniaria futre : For among the Ancients all pinmſhments were pecumary. 
The like we find in Laftantins, Hitherto it was accounted impiont to put men to death, thous, 
never fo wicked;, grounding their conjecture upon that one notable example of Cen, 
That it was not the will of God that Homicices | be ſo punihed, whereupon it grew 
at length into a Law; fo that Lech not long after having committed the like fin (or 
rather (if he did commit the like) for A4, his words will bear this ſerce) yet by this 
one example promiſed to himſelf the ſame impunity, Ger. 4. 24. Neverthelcks, though 
before the Flood, in the age of the Giants, through the remiſaels of puniſhments men 
grew e and outragious, killing each other like beaſts; yer when aftcr the flood, the 
earth was fully ſtockt with men, leit the ſame licenſe ſhould again increaſe, God thought 
fic to reſtrain it by a more ſevere puniſhment : So that correcting the lenity of the former 
age, what nature before judged not unjuſt, he himſelf permitted to be done, namely, 
that he that ſheds mans blood, ſhould himſelf be put to death, and that he that killed 
an Homicide , ſhould be held innocent. But afterwards Tribunals being erected, this 
power for many weighty reaſons was transferred to Judges only; yet fo, that tome prints 
of that ancient cuſtom were to be ſeen, even after Moſes his law was-given (whereof 
more ſhall be ſaid anon) as may 4 ay by that right which was granted unto him thar 
was next of kin unto him that had been ſlain: We have Abraham's practice to juſtiſie 
this gjols, who t he very well knew the Law that God gave unto Noah, Gen. g. 6. 
yet took Arms againſt the four Kings, — on that principle of Nature , that to 
deſtroy the deſtroyer , was not diſplealing to the God of Nature: Thus Moſes com 
manded the Iſtaclites to fight the Amalekites , who with Arms oppoſed their paſſage 
into C, having no other warrant for fo doing, than the bare Law of Nature: For 
it appears not that in this, as in other like cales, he conſulted with God at all, Exod. 17. 9. £x04. 1 5. 
Whereunto we may likewiſe add, that Capital puniſhments were executed not againtt | 
murther only, but againſt other great crimes; and that not amongſt the Gentiles only, 
but even among the Patriarchs, as the ſtory of Jab and Thamay doth clearly evince, 
Gen. 38. 14. rationally coajecturing by an Argument drawn from like to like, that it was ge, 28. 1 
agrecable to Gods will, that the puniſhment ordained againſt Homicides, might juſtly be 


wikicted on ſuch as were notorioutly criminous. For ſome things there are that we cqually 
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valve, 25 we do our lives, ſuch are our Honour, our Virgin Challity , our Marriwnial 
Faith, and ſuch things without which our lives cannot be well ſecured ; as out reverence 
t our Prince, without which no ſociety can be preſerved, Now they that offend againit 
uy of the, are no better than Homicides, and are therefore to be eqzally puniſhed with 
tuem. Hence ariſeth that ancient Tradition among the Hebrews, that God gave more 
s to Noah than were recorded by Ae, who thought it fufhcient to infert them a- 
Long those Jaws which God gave to the Hebrews by himſc li. Inceſtuous Marriaces were 
cetta ni ſo hidden by ſome Law before Adoſes his time, for which Cod is laid to viſit the 
Hewhen, and to calt them out; for it had not been accounted as a ſin, and fo not pun;ſh- 
able by defolation had there been no law to forbid it; and yet we do not find it in an 
place cxpreily prohibircd , until Afoſes records it as puniſhed, Lev. 15. Among tho 
things that u commanded by God to the Sons of Noah, they reckon this, tuat not 
only Marther, but Adultery, Incelt, and violent Rapes were to be puniſhed with death, 
vwinch ſeems to be confirmed as well by the ſtory of Abimelech, Ven. 20. 6. as by the 
words ct holy Job, Jeb 31. 11. But the law given by Moſes adds the reaſons of theſe 
Capital puniſhments which were no leſs in force among the Gentiles, than among his own 
people, as it is moſt apparent, Lev. 18. 24, 25. and the 27, and 28. verſe. And elſe- 
here be teb's ns, that the Land being defiled with blood, could not be cleanſed bur by 
the Llood ef him that ſhed it, Numb. 35. 31, 33. And it were unreaſonable to think, 
that Cod ſhould indulge this favour to the Jews only, that they might defend themielves 
ty war and puniſh malefactors with death, and at the ſame time forbid it to other Nati- 
ens: N<«ither doth it appear that the Prophets were at any time ſent by God, to admo- 
iſh or reprove cither Kings or People for either inflicting Capital puniſhments on Males 
tactors, or for undcrtaking a war, merely, as war, as they were to reprove other fins. 
Br on the contrary, who would not think but that ſeeing Moſes's judicial laws were ob- 
ſet ved to carry the ſtamp of the divine Law, thoſe Nations did wiſely and piouſiy, who 
tormed theit laws according to that original ? As queſtionleſs the Grecks, eſpecially the 
Atticks did, and from them the Romans in their Laws of the twelve 1 ables. But let 
this ſuftice to prove that the laws of Noah are not ſo to be underſtood as they conceive, 
who by them would cvince all wars to be unlawful. -+ 

But much more ſpecious are thoſe Arguments which are drawn out of the New Teſta. 
ment againſt war: In the examination whereof I ſhall not take th-t as granted which 
ſome Co, that there is nothing in the New Teſtament commanded (except matters of 
Faith an | the Sacraments) but what is commanded by the Law of Nature: For this,*in 
that ſenſe wherein they take it, I cannot admit it. Bur — > grant, that there 
is nothing commanded in the Goſpel but what is naturally honeſt : But that the laws of 
Chriſt do not oblige us further than to what the Lv of Nature doth by it ſelf bind us, l 
ſee no reaſon why I ſhould admit: And for them that approve of this opinion, it is a 
wender to lee what pains they take to prove that Polygamy, Divorce, Fornication, which 
c lind forbidden in the New Teſtament, were by the law of Nature wilawful. Hence 
is that of St. Jerome, Alia ſunt leges Ceſaris, al Chriſti, aliud Papinianns, alu Paulin no- 
fer precipit : The U Cxiar are one, and the Laws of Chriſt another , it is one thing that 
Pa; inian preſcribes unte us, and another what St. Paul commands. is true, thi fe are ſuch 
as lieu 1calgn tells us, to abſtain from, is mere agreeable to the rules of honeſty ;, bur 
net ſuch as are in themſelves impious, but only as they are by the Divine Law forbidden. 
But as to that which the Chriſtian Law enjoyns us, namely, That we ſhould lay down ow 
lrves ore for another, who can ſay that we are obliged thereunto by the Law of Nature 
It is for theſe that do net yet believe the Goſpel, to be guided by the Law of Nature , faith Juſt a; 
Martyr, of which opinion likewiſe was Origen. Neither can I allent unto thoſe who old 
that Chriſt in his Scrmon on the Mount, did on'y interpret, and (as it were) embowel 
the Law of Afoſes For thoſe words fo often repeated, (Te have heard that it bath beers 
ſid to them if ed; But I ſay unto you: ) do plainly ſigniſie another thing, yea and the Sy- 
riack and other Ttanſlations do clearly ſhew, that by verer:þus is underitood not by, but 
to them of eld; as inthe cppoſite word, vobys, is not meant by, but ro yew. But thote 
of old were none other, but ſuch as lived in Afoſes his time, and rhoſc layings ther are 
there rehearſed , as fpoken to them of old, wer2 mcant as ſpoken by Afoſes bimfelt, 
not by the Lau ycts either ia the ſame words, or to that ſenſe; as Thou ſhalt net J, who- 
ſocver Hlleth ſhail be in darger © judgment; Then ſhalt not commu adultery , wheſoever ſhall 
put «way bus Wife, lit him groe ber a Writing of Divorcement : I han ſhalt not for ſwear thy ſelf, 
theu (halt perform unto the Lord thine oaths: An eye for an eye, and a toath for a tooth , (that 
is, thou mayſt cxact this in judgment) ſo than ſhalt love thy Neighbour (that is an Iraclite) 
nd bate thine enemy ;, that is, thoſe ſeven Nations with whom they were forbidden to 
contract ſriendſip, or to whom they ovght to ſhew no mercy ; unto whom we may 
add the Analekites, with whom they were bound to have a perpetual war, Dr. 25.19 


New the bettet to underſtand the words of Chriſt, we muſt neceflarily underſtand _ 
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the Law given by Aſſes will admit of a twofold conſtruction, either in ſuch a ſenſe, az 4 tw, 
3 non with all humane Laws, namely as it reſtrains wen from groſs fins by the e of &- 
foe of publick puniſhments, Heb. 2. 2. And fo it was given by Aves to reſtrain t — : 
Mens in the ſtate of a Civil Government, Heb. 7. 16. Where it is called the Law 
Qf a ral Commandment, as it is alſo in another place called the Law of Works, Rom. 3. 27. 
Kim. 3- 27. Or it is taken in a ſenſe 33 to a Divine Law, namely, as it 
allo the purity of the mind, and ſuch duties, the omiſſion whereof, no hu- 
wane Laws do puniſh. In which ſenſe, it is called a ſpiritual Law, Ram. 7. 14. Com- Spirirueet, 
the foul, Pſa. 19. p. ( which the Latins make the 18th. ) The Phariſees and 1 
s contenting themſelves with the Carnal of the Law, wholly neglccted the 
as ſuperfluous ; and therefore never i ted the people therein, as not our 
n writers only, but Joſephus and _ of their own Doctors do teſtific againſt them. 
Bug as to the ſpiritual part allo we mult know, Tnat thoſe ver tues which are required 
foam vs Chriſtians, were either commanded or commended;uato the Hebrews alſo, al- 
not in that degree and Latitude, as they are unto us, which we have already 
For a more perfect and exact obedience is now required from us, than was g. . 
ly from the Jews , becauſe the coming of Chriſt doth heighten our hopes, by 8. . 
moce precious promiſes? And the graces of his ſpigit which deſcended unto them 
but as a lictle dew upon the Herbs, falls on us as on the Gfaſs. Under the Law cy 63. de 
G did not bind us up to ſo great a meaſure of vertur 4s doth wnder the Goſpel ; then virg. 4. 44. 
i Wh itred to tar ſome revenge for injuries done, as to revile them that reviled us, 
we might exalt an che for an ce, 4 tooth for atocth ; it was then permitted unto us to 
ſeen, though nxt to for ſwear, and to bate our enemies © It was not as yer forbidden to be y 
eh away 4 Wife that offended ns, or to marry another , nay, nor to habe diverſe at the ſame 
tne, Great was the Indulgence of the Old Law in theſe and the like caſet. But fince the 
coming of Chrift, the way to heaven i made much trauer, and narrower than before , both 
the addition of many new precepts not given in the old Law, and alſo by ſtraimng up thoſe 
were ſo given, to 4 much higher Key. Chriſt theretore oppoleth his own doctrine 
to the dodtrine of the ancients, in both theſe ſenſes; firſt becauſe his own took not 
* dold of the outward man only, co reſtrain it by negatives, as other Laws did 
but reſtrained the inward man alſo obliging to ive duties, whoſe omiſſion was not 
a e becauſe it enjoyned ſpiri- 
in that heighth of degree, that neither Afoſes , nor any other Law-giver, 
whence it is plain, that what Chriſt delivered, was not a bare inter- 
his Law, as ſome would have it. But yet thattheſe things ſhould 
not only pertinent to the matter in hand, but to many other purpoſes, 
attribute greater authority to Ae his Law than indeed is fit or due un- 


Ouitting ſuch arguments as are leſs convincing, the firſt and principal Teſtimony where. V11 
ik may caſily be proved that all right of making War is not fully taken away by the Thar iris noe 
ical Law, is that of St. P to Timothy : I exhort you, faith St. Paul, that 4. "*pugnant to 
things, Prayers, and ſuplications, Interceſſions, and giving of thanks, be made for all make War 
for Kings and juch as are in authority i that we may lead 4 quiet and peaceable life in all Cod. 1 Tim, 2 <. 
and heneſty, for this is good and acceptable in the fight of God our Saviour, who would 2, „ 
have all men to be ſaved, and to come to the Inowledge of the tub. From whence theſe three 
are to be learned, firſt, that it is acc unto God that Kings be made Chriſtians : Arg . 
Secoadly, that being made ſo, yet they not to be Kings, Which Juſtin Adertyr thus ex- 
prey, ings and Princes — with their Regal Power, retain 
place we may learn,thatChriſtian Kings 
cad under them godly and 
thy good; if thow ds ill then fear : Non enim fruſtra The tight of 
in un, 


word is 


whoſe very words as being pertinent to our purpoſe, ſound 
God according to nd as Kings, when they encourage vertue, and 
a n nd aa 9 * 
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in ſear, anleſi it be in prohibiting, and by a Religious auſterity pumſiurg all manner of in. 
picty ? For to ſerve God ata man, u one thing, to ſerve him as a Kin? A, Aud 
a little after, Herein do Kings ſerve God, as Kings, when in zeal to his ſcorvice, they do theſe 
things which none can do but King. | 

1 he ſecond Argument, whereby we prove that all Wars arc not ualawkul, is drawn 
from that place of St Paul before cited in the 13thto the Romans, where it is faid, 
That the higheſt powers, and ſuch are thoſe of Kings, ate ordained of God, and that 
power is therefore called Geds erdinance. From whence we inferr the neceſſity of 
our ſubjection, together with that honour and reverence we owe unto them, and that, 
not ſo much out of fear, regarding the power they have to hurt, and puniſh ; as our 
of Conſcicnce, as it is Gods ordinance, and out of a ſtrong petſwaſion, that in reſiſting 
it, we reſiſt God himſelf. Now if the thing uaderſtood by the word, Ordinance, were 
only that which God permits, and will not hinder, as all actions that are vitious, then 
would there follow no obligation of honour or obedience, eſpecially that extended to the 
Conſcience ; and therefore the Apoſtles whole Argument, would inſtantly ſall to nothin 
whoſe main ſcope was to cxtol this Regal power, which if wicked, he could never do, but 
by the ſame Argument he might as well have commended Theft, and Robbery. It muſt 
neccllarily follow then, that by this ordained power, we underſtand iuch a power, as 
God doth cſpecially approve, and then we may ſaſely inferr, That {..iag that God 
cannot will things cortrary to Wnlelt , that this power is no ways repugnant to that will 
of God, which is revealed in the Goſpel, and which obligeth all men to konour and 
obedience : ncither doth it at all weaken the force of this Argument, That at that time, 
when St. Pau! wrote, all Kings and Princes were ſtrangers to the Chriſtian Faith. For 
in the firlt place, this is not Uni verſally true; for even at that time Sergias Paulus be- 
ing, Propretor of Cyprus had given up his name to Chriſt long before, Ai. 13. 12. he 
ſlides, this diſpute is not concerning perſons, whether pious, or impious, but concern- 
ing the Kingly function, whether it be ordained of God, or uſurped by men, which 
St. Paul ſeems here to determine, plainly allerting, That ordinance to be from God: 
and thereupon concludes, That it ought to be honoured and obeyed, and that, not out- 
wardly, only for fear, but even in the inmoſt receſſes of the mind, where God alone doth * 
properly reign. Chriſtianity then doth not aboliſh Soveraignty ; Nero and Agrippa, 
though they had received this faith, yet had ſtill remained, the one an Emperor, the 
other a King; which neceſlarily inferrs the power of the Sword. For as under the Law, 
the Sacrifices were reputed ys offered by _— Phineas, Pricits unholy : 
ſo Pia res oft tmperinm, quanyis ab impio tenearny 1 Funthion is Sacre b the 
perſon be never ſo wicked: Saul was anointed King, as well as David. mY 

A Third Argument is drawn from the words of St. John the Baptiſt, who being de 
manded by the Jewiſh Souldicts, what they ſhould do to tice from the Wrath to come, did 
not command them preſently to lay down their Arms, and deſert their calling, though 
they fought then under the Roman Banners, as in all bility they would have done, 
had it becn contrary to the Chriſtian Law to make War: but Mowing their calling, he 
only labours to retorm the abuſes of it, cxhorting them to abſtain from acts of un- 
lawful violence. and from falſe accuſing, and to teſt content withtheir wages, Lad. 3. 
14. But here, ſome object, T hat there was ſo great a difference between the precepts 
of Chriſt, and the preſcriptions of the Baptiſt, that the Bapriſt ſeems to preach one 
Doctrine, and Chrilt another; but this we cannot admit, firſt becauſe both of them 
declare the ſum and ſulſtance of the Doctrine they intended to preach, in the fame 
words, KRepent for the Kingdom of Heaven is at hand; ſo begins the Baptiſt, Aur. 3. 2. 


And lo Chriſt, Altar. 4. 7. And Chriſt himſelſ ſaith, The Kingdom of Heaven, that is, 
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the new Law (for it is the manner of the Hebrews, to call their Law by the name 
of Kingdom) began to ſufter violence from the daies of Jab the Bait, Afar. 11. 12. 
Fehn is faid to preach repentance for the remiſſion of fins, Aut 1. 4. So did the A- 
poſtles in the name of Chriſt, As 2. 38. John required fruits worthy of repentance, 
and threatens deſtruct ion to thoſe that do not produce them, Auth. 3. 8, 10. He 
requires alſo works of Charity beyond the Law, La 3. 11. The Law alſo is ſaid to 
continue till the days of John, that is, until the new and more perfect Law ſhould 
with him begin, Alu. 11. 13. And for this cauſe it is that Jobi is ſaid to be Pro- 
phetrs major, Greater than the Prophets, Mu 11. g. LA. 7. 20. and that he was ſent 
ro gixe knewledge of Salvation unto the people, Lak. 2. 77. and to preach the Go- 
ipcl, Lak. 2. 18. Neither did Jahn ever diſtinguiſh Jeſus from himſelf, by any difference 
that there was in their Docttines, (but only, thus, that what Jahr declared generally 
and corfuledly, was more diſtinctly delivered by Chriſt, who was the true light ) but by 
this, That Jeſus was the Aﬀeſſiar that was promiſed, the King of an heavenly King- 
dom, who ſhould give the power of the holy Ghoſt to thoſe who ſhopld believe on 
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The Fourth Argument, and which ſeems to me of no ſmall force is this, That it (by r! 
Goſpel all power vere taken away from the Magiſtrate to execute capital punidumcti s, 
together with that of the Sword, to deſend their Subyetts from Thieves aud Robber: 
how ſoon would the Chriſtian world be over - run with Rapin and v.oknce, and wii 
a Deluge of wickeenels, of all forts would break in upon us“ That this mutt needs 
be the conſequence, we ſhall calily grant; if we either remember what tad chi +5 this 
remilaeſs brought upon the old world; or if we do but obicrve, how nardiy thee 
fins of Rapin, Crucity, and the like are reſtrained now, cven by capital punithr:c::ts 
For the ſuppreſſing whereof Truggpals, Laws, and ſo many kynds and degreer of puniſhment, 
ave invented, faith Chryſeſt. of form ad Fatrem fidelem Wherefore if Chriſt had wrcnd- 
ed to have introduced a new, and never before heard of torm of Goveranient ; 
without doubt he would have declared it in fuch diſtinct tet ms, aud in tuch a plain: 
dreſs of words, as ſhould have been liable to no miſprifion ; as, Let no man hereafcer 
adjudge Nalcfatorsto death, Let no man take Arms to defend himſclt, or the like, which 
we no where read that ever he did : but whatloever words arc wrelted from the 
Scriptures to this parpole, are either very general, or very obſcure. But equity it 
ſelf, and common reaton will inſtruct us thus much, That in publiſhing new Laws we 
are to reſtrain words too general, and to explain terms too ambiguous ; and rather to 
decline a little from the common acception of the words, than to admit of 
ſuch a ſeuſe of them, as may introduce ſo many miſchicfs and inconvenicaces 
with it. 

The Fifth Argument is this, That it cannot be concluded by any probable argument. 
that the Judicial Law of Moſes was ever aboliſhed, till their City Frruſalem was burnt, and 
with it, not the form only, but the very hopes of a Commonwealth did utrerly vanith. For 
neither doth Moſes prefix any term or period to this Law, nor doth Carilt or his Apoitles 
any where declare the ſut ceaſimg of it; unlels as it ſeems to be comprehended in the deſtru- 
tion of the Commonwealth: yea rather on the contrary, St. Pai faith , That the High 
Prieſt was conſtituted, that he might judge accot ding to the Law of Moſes, 4s, 24. 3. 
And Chriſt in the Preface to his peecepts, Afar. 5. faith, That he came to full the 
Law, and not todeſtroy it; which words if we referr to the Ceremonial Law, arc 
not difficult to be underſtood: for when the picture is finiſhed, what necd we the fovt 
draught? The Ceremonial Law was fulfilled in him, it conſiſting in Types and ſhadows, 
whereof the ſubſtance was Chrilt;but how could Chriſt be ſaid to fulfil the Judicial Law, it 
( as ſome hold) he took it away ? Ard ii the Jews were obliged by the Jadicial Law, 
till che diſſolution of their Commonwealth, it will follow, That the Zews, trough Chriſti. 
anized, in caſe they had been called to be Magiſtrates, could neither have avoided it, 
nor have 1 1 wiſe, than as Afoſes had preicribed. I, truly, having through. 
ly weighed that can be faid, can find no ground at all, why any pious man ſthonld 

nd thoſe words of Chriſt in any other ſcuſe - This 1acknowledge, that many 
things were tolerated among the Jews before the coming of Chriſt, ( whether as to 
outward impunity, or in reſpect of inward purity alſo, I ſhall not now determine ) 
which Chriſt would not permit in his Dikiples, as for a man to put away his 
Wife for every offence , aud for a man injured, to require revenge by way of Reta- 
liation : but yet between Chriſts precepts, and Afoſer his permiſſion, there m iy be ſome 
difference, but no repugnancy ; for, under the Law, if a man did retain his Wite, or if he 
did remit revenge privatcly duc, he could not be ſaid to break the Law, but to do that 
which the Law did chiefly require of him. But it is far otherwile in a judge, whom the Las 
doth not 4 but enjoyn to puniſh a Murtherer with death; which if he do nos, 
he biowclt ſhall be found guilty before God. Now if Chriſt had commanded fuch a 
22 that he ſhould not adjudge any Maleſactor to death, this being contrary to Law, 
he diſſolved, and not fulfilled it. | 

The Sixth Argument is drawn from Cornelis the Centurion,who received the Holy Ghoſt 
( an undeniable fign of Juſtification ) from Chriſt himſelf, and was baptized into the 
name of Chriſt by St. Peter, um we no where read that he laid down his Com- 
miſſion, or that he was admoniſhed by St. Peter ſo to do. But ſome may ſay, That be- 
ing inſtructed by St. Peter in the Chriſtian Religion, it may be preſumed, that at the 
ſame time he did reſolve to deſert his calling: whereunto l auſwer, That if it could be 
any where ſound amongſt the precepts of Chriſt, or infallibly proved, that Chriſt did for. 
did to make War, then what they ſay were to the purpoſe. * But ſeeing no ſuch precept 
1s exrant ; certainly it is much more —— that in this caſe of Ce, ſomewhat 
would have been ſaid againſt it, if it had been held unlawful, that ſo in after ages, men 
of that profeſlion * not have pleaded ignorance of the danger incident to that ſure 
tion. Neither is it likely that in caſe the Centurion had then renounced his Nilitary 


profeſſion, St. Lale would have omitted the recording of ut, as uſually he did in like caſes; 
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20 IWhetler it be lauſul ut any time te mike War, BOOK I. 
Arg. + | | he Seventh Argument we deduce from Serge F aulns, of whom attcr his conve 
and of *"4 fon there is not the lealt-mention made of his renourcing his Proprator!i in, or of a0 
n atmonition given tam by St. Paul to doit: that which: is not recorded? (being wol 

cp: tent to have been io) may be preſumed not to have been done at all, 
arg. 8. Ihe Eighth Argument is drawn from the practice of St. Par, who uncerftangns 
And oi St. that the Jews had laid wait to kill him, acquainted the chiet Captain therewith , 
1 ho ſent him a ſttong guard of Souldiers to Kchre his perlon, Wien St. T dt 


not tctuſe, nor did he admoniſh either the chief Captain, or the Souidirrs. chat it was 
not acecptable to God to repel ſorce with force, which he nad beru apr exough to 
have donc, had he believed it to have been unla s:! 

r The Ninth Argument is taken from St. Pauls precept. 4 paying tribute for conſcience 
— ſakc, for of evety thing that is honeſt and jaſt, irs proper end mutt nec's be lo: ou rhe 
have been propet end of paying of Tribute, is to maintain the power of the Sword, whereby the in- 
paid, nocent ate protected, and the nocent correc led ot cut oft. But that we renger wito Princes 
Rom. 13- 6. their Tribute due, is a precept of the new Law, and bindeth the Conſcicnce, as St. Paut 
teſtiſies to the Roman; therefore it follows, that by the precepts of Chriſtianity, the 
power of the Sword in the hands of the chief Magiſtrate is hunclt and juſt : very per- 
tinent to this purpoſe, is that of Tau, There can be „ peice amongſt Nations 
without Arms, no Arms without pay, nor pay without taxes. 50 vt. Aug. For this cauſe pay 
we Tribute, that Soxldiers may have their wages to buy nue. 

Arg. 15. The lenth Argument us taken from Sc. Pauli ſpeech, A 25, If I heve wronged 

_ 35% any man, or if I bave done any thing worthy of death, I refuſe not to die. S0 Att. 28. 15 

” "24 They fornd no cauſe of death in me, laith St. Paul: Whereupon Jaſtine Aarryr thus gift. 
eth, If there be any amongſt us that lite not conformably to theſe precepts, being only in name 
Chreſt ums, that ſuch ſhould be puniſhed, and that, by you, uw our deſire, as well ve. 
From whence we may collect, that it was St. Pauls opinion, cven after the Goſpel 
was publiſhed, that there were ſome crimes which in common equity deſerved 
death : which very thing is granted by St. Peter alſo, 1 Per. 2. 19, 20. But if it had been 
Gods will that no Capital puniſhment ſhould have been exccuted after Chriſts com- 
ing, St. Pau! might have purged himſelf; but he though it not convenient to inſtil ſuch prin- 
ciples into the minds of his hearers, as though it had not been as lawful then, as formerly, 
to punith Criminals with death; whereforc he waveth this Plea, and ſubmits to the ancient 
Law, If lhave done any thing worthy of death, I refuſe not to die. Now, having 
thus proved, that aſter the Chriſtian Law was given, it was lawful to puniſh obſtinate 
\laletactors with death; I rake it to be ſufficiently proved that it is Lawful for Princes 
% make War, namely againſt ſuch a multitude of offenders, as ſhall by force of Arms 
infeſt a Nation, who unleis they be by force ſubdued will never acknowledge their 
own guilt. For though the power of theſe offenders, and their obſtinate reſolution 
may be a prudent contideration to petſwade Princes ſometimes not to cxccute it; 
jet certainly,, un diminiſheth nothing of their right ſo to puniſh. 

Pic. nn Phe lat Arituancnt may be this, that the Chriſtian Law did abrogate that Law of 
tes only, that did ſepatate the Git from the Jews, Fpb. 2. 14. But thoſe things 
winch have the reputation of being honeſt enhcr by the Law of Nature, or by the 
mam mons conſent of all Civilized Nations, the Chriſtian Law is fofar from taking away, 
that t comprehends them under that general precept of 2! honeſty and vertue, Phil. 4. 
. 1 Cor. 11. 14. And as to the Capital puniſhments of Malclactots, and the repelling 
of wjurics by force, theſe may be ranked — things laudable, and may well be referred 
unto thoſe two excellent vertues, Juſtice and beneticence. But here, on the by, we are 
not to omit the error of tome, who wholly attribute the lawfulneſs of the Jewrſb Wars 
4panſt rhe {even Nations to the grant, that God made unto them 8 before of the 
I awd of (amt: whereas this, indeed, may be one, but not the di Cauſe. For as 
w cdl before, as atter the polleſſion of that Land, many pious and juſt men did make 
War, by the guidance of mcre natural reafon upon ſeveral other occations. As King Da- 
% did, tor the aſſ onts offered unto his Amballadors ; neither arc thoſe things which 
every man enjoys by the right of humane I aws lets his own, than that which is given 
lum by God bimfcli, nor is that right either lelicned os taken away by the Chri- 
ſtiam I. uv. 

VIIL Now by poiſine theſe arguments with thoſe brought on the adverſe part, the ju- 
The argvw- dlicious may cat fad whether of them are weighticlt. And in the firſt place, they 
1 urge that of ſry, Aadit ſhalltome to paſt, that the prople ſb:ll break their Swords ine Plongb- 
aids e- ret, and then fra ie proung hooks, Nie 1 41 ot life np Sword againſt Nation, "es 
red, ther (bail they learn War avy more. Which words of Eſay, St. Chryſoſtome applics unto that 
Flay 2-4 univcrfal peace that the world enjoyed under the Roman Empire; Newher was it foretol4 
eee oy, faith bc, that this new Religion ſbonld be firm, ſtable andunſhak:n 1, but that therews 
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to be underſtood, cither under fome condition as maay others are, as that luch ſhould 
be the ſtate of affairs, in caſe all Nations ſhould ſabmit to the yoke of Chriſt, and livt 
according to his Law, whereunto there ſhall nothing be defective on Gods part: foi 
molt certain it is, that if all were Chriſtians, or all that call themſelves fo, would live 
after the rules of Chriſt ;, there would be no occation tor Capital puniſhments, and con- 
ſequently no vſe at all of the Sword. So Juſtin writes of the Chriſtians in his tine . Nox pry 
manu: in beter, Ie, Ciith he, frbe ver arainſt enemies: and this Phils teltifies of the 
Elem, There i wore among them, that make either Javelins, Arrows, Swords, Helmets, 6: 
auy ether trum, of War. So Chryſoſtome, Si efſet inter homenes qualis oporter dalectio, mul 
Lis fore f capititles , If there were that perfect love among men that there ſhould be, there 
would be ue need at all of Capital pumi[Imunts. Then alſo as Arnobins fpeaks, would Iron 
and Ste! br converted its mare munocent and profitable mjtruments, than for men therewith 
to kill and tre cach eter. Or this place of Eſay is tobe underſtood ſimply and pure. 
ly, as the words import ; and then it is apparent that this prophecy is not as yet accom- 
pliſhed, but the tutblling thercot, as that ol the general converſion of the Jews, is 
yet to be hoped tor z but rake it, as we pleaſe, in either tenſe nothing can be from thence 
concluded agaiaſt the lau ſulaeſs of War , to long as they that heartily endeavour to live in 
peace, ate not ſuffered to enjoy it - Or as the Plalmiſt hath it, whillt fome are endea- 
youring alter peace, others are preparing themſelves for battel. Many arguments are 
uſually drawn trom the {ich of St. Alu. For the teſolving whereof, it is cenv-nient that 
we ſhould remember vt a little betore was ſaid, that had our great Law giver intend- 
ed to have aboliſhed all Capital puniikments, and this Right of making War, he would 
certainly have done it in moſt plain and expreſs terms, the matter being ſo weighty, and 
ſo new;and the rather, becauſe none of the Zews could conceive or imagin but they were ob- 
liged to 4ſt his judicial Laws, ſo long as their Commonwealth ſhould ſtand. This 
being thus premiſed, let us orderly examine what plain and concluding power, theſe 
places of Scripture have to evince the thing they are brought for. The Second place 
they urge is this, Te have beard it ſaid, _ an eye, and a tocth for a tooth}, but I ſay unto 
you, do not reſiſt him that doth thee an injury, but if any man ſtrike thee on the one check, turn to 
him the other alſs@. From hence ſome do infer, I hat it is unlawful either to repel, or to 
avenge an injury, whether publickly or privately. But this cannot be enforced from the 
of Chriſt, who doth not there addreſs his diſcourſe to the Magiſtrate, but to 

the perſon injured ; neither doth he there ſpeak of every injury, but of 1uch flight ones, 
as — en the eare, and the like : the 2 following ſeems to reſtrain the words pre- 
ceeding, as if they were too general, If any mar will ſue thee at the Law, totakg away thy 
Coat, let him have thy Cloak alſs;, which 238 thus expounds, What i taken away 
from thee unjuſtly, jerk, not to recover. And folikewiſe Len, If any man (hall take a- 
way thy Coat, do not grieve, ai if thew wert deprived of it againſt thy will; but rather rejoyce, 
as if thew badſt green it voluntarily. And if ay man ſhall compel thee to go with him a mile, 
$0 with bun not grudgungly but willingly, not following bum a1 4 ſervant, but going before him as 4 
de. It is not every conteſt ir. Law that is theretore forbiddeny as St. Pat lecmstointer- 
pret that place in 1 Cor. 6. 4, 5, 6, 7- But he forbids Chriſtians to go to Law for 
every trifl:, or to convent their brethren before the Tribunals of 8 cou- 
trary to the cuſtom of the I, amongſt whom it was a received opinion, Qui edducic 
negetia Iſrachitica ad extrances, polluet nomen Der; He that makes a ſtranger Tuige of any 
controverſie betten — the name of God: but Chriſt to exerciſe the pati- 
ence of his diſciples would not have them cavil in judgment tor things eaſily reco- 
verable, as for a Coat or Cloak. For though they might do it Opas jure, with the greateſt 
Right, yet was it much more acceptable to God rather to ſuffer fuch loſſes with patience, 
than to proſecute the Law for them. ellen, Tyarexs denies it to be the part of a wiſe- 
man, to ſue for a little money. There i ro judge, faith Ulpian, that can drſapprove of that 
man,who ſer: ſo little by bus loſs, at not to vex humſelf for it with many ſutet, for that mans daſpoſi- 
new that bates contention, ug nownes ts be diſallowed. What Uh there ſaith is approved 
of by all men, and is no more than what Chriſt there commands, collecting the 
ſum and ſ c of his precepts out of theſe things that are moſt honeſt and vertuous. But 
thou canſt not hence well conclude,that for a Parent ot a Tutor to defend, or recover 
Law,that which his Child or Pupil hath been wrongtully deprived of, and without which 

he cannot fubliſt, being thereunto compeiled, is any violation of this ptecept of Chriſt. 
For it is one thing to contend for a Coat which haply we may ſpare, and another thing 
to contend for that, without which we cannot live. la the Conſtitutions of Clement, it 
is ſaid concerning a Chriſtian, I/ be have 4 ſute at Law, let him endeavour as fron as he 
can is end it, theugh it be to his loſs. What therefore is uſually ſaid of moral duties, 
may allo be ſaid of theſe precepes, that they conſiſt not ina point, like the negative 
___ of the Law, from which we cannot deviate in the leaſt without fin ;, for theſe 
e their her e, their certain Latitudes, wherein we may walk ſafely. 85, in 
that 
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becauſe haply it would draw us too far ſrom our own neceilaty concernments, and 10 


the injary or damage done would be greater to ont telves, than the benefit to lum: Bux 


„ ment tons a mile or two only , which cannot mech endamaye us. The ſente of the 
„nd then muſt needs be this: In ſuch things as are not very damageable to our felves, 
„tat N0T Too ſtrictly to inſiſt upon our own 112he, but rather to grant more tuns te- 
ace from us, that our patience and readinels to do good may be krown unto all. Thus 
Taiin Anni expounds theſe words, What Chrilt there bud, rends only to this, that 
we ſhould behave out ſelves towards all men paticntly, obligingly, and not prone to 
anger. Bot it follows, Give unte bum that ant, and from bus that weld borrow tar net - 
way Than which words, if not underitcod with foine limimat ion, nothing found! harſher. 
Ac that takes no care for lu F.emily, ſaith St. Paul, „ werſe than ai Infedel : Let &. Pant 
„mielf bc Jadge who was belt able to expous. d his Maſters Law, and who exn0i ting the 
or iuthiaas to extend their libcrality to the poor at Jeraſ.lem, laith, Net that ethers ſlould 
ve eaſed and you burdened, but that by an equality, your abundance ſhould ſupply their wants ; 
at is, (to borrow the words of Levy, in a cale not unlike to this) chat cat of yeur ftore 
ve may relieve the neceſſities of others. Dabo cent i, fed & ipſe non egeam, 1 well grve to the 
poor, but ſo, as that thereby I make not my ſelf poor, faith Seneca. $9 alſo ce, Ged 
requires thoſe things of ns that are in our power to gut: According to what a man bath, faith 
St. Pad, and not according to what a man hath not. And he commends the Theſlilonians, 
ta! they gave above what they were able, but yet he doth not cxact rhe lame from the Acha- 
ans: To the like purpole is that of Cyrus in Xevophon, What I find ſuperabundant in mine 
own eſtate , will be ſufficient to relieve the wants of my friends, By all which we may cor- 
clude, That this ptecept of our Saviours (as all the teſt which follow in this Chapter) are 
to be underſtood with ſome equitable limitation, and not barely as the words import 
The Hebrew law to prevent the cruelty of Husbands to their Wives, did indulge unto 
them the liberty of Divorce; and to prevent private revenge, whereunto that Nation 
was too much addicted, gave liberty to the injured perion to avenge himſclf, not by his 
own hand, but by requiring it from the Judges, according to the Rule of Retaliation, 
which Law was ſo plcaling to the Romans, that they inferred it among thoſe in the 12 Ta- 
bles, Si membrum rupit talio eſto, He that breaks a limb ſhall ſoffer the lie. But Chriſt being Ma- 
ſter of much more patience, was fo far from approving this Law, that he would not per- 
mit his diſciples to repcl ſome injarics either by force or judgment. 

But what injuries were thele? Surcly ſuch as might eaſily be bot n, not that patience was 
not commendable even in the greateit, but that he was content with ſomewhat a more 
lunited patience : And theteſote he inſtanceth only in a box on the Ear, which neither 
endangers ſe nor limb, but implycs only a ſlighting or contemning of us, which doth 
not at all dammihe us. Seneca in his Book entituled, Of A wiſe mans Conftancy , diſtin- 
guilberh between an injury and a repreach : The former, lauh he, « naturally more griee 
ous \, the latter more light, and to ſuch only as are mctiy bred, troubleſome + Qua rien ladunur, 
fed offenduntts 1, whereby they are ended, but not hurt. Such u the weakneſs and vamry of mens 
minds, that they eſteem notlum worſe than a reproach \, jo we may ſind ſome ſervants, that bad 
r ther be beaten with ſtripes , than to taks a box on the Ear. So im another place, A reproach 
(ſaith he) 15 much leſs than an injury, which we rather complain of than revenge, there 
4.0 purrſi-ment aſſie ned wito it by the Law So he in Facts, Patior facile 1, fi abja 
contumelia;, An tun I can caſay digeſt, provided that ut be what conmmmnely. To the ſame 
purpole allo is that of Dent hene, The Tongue wounds deeper than the Sword, and firiper 
theugh grievons, yet are more eaſily born, if not accompanied with reproacher. And the ſame 
%eneca a litle after tells us, That grief arifing from reproach, is an aſſection or paſſion 
&.cahoned by the hunibleneſs of a mind contracting it ſelf , by reaſon of ſome word or 
deed tending to our diſpatagement Againſt all theſe paſſions which ſeem to invade the 
tranquillity of the mind, Chriſt fortifies his diſciples only with patience ; fo that in caſe 
the wrong, offercd us cithet in word or deed, do not much hurt us, it is more magna- 
nynous to overcome them with ſufferance and patiem e, than to ſeck revenge either by 
force or Law. And leſt we ſhould be diſcouraged by that vulgar ſaying, Feaerem ferends 
Furie tut at MOVAM \, hy over calmly brarun? an old many, we do but aroite 4 ew : Out 
bleſſed Saviour adds, that even the kcond is rather to be endnred, than the firſt cither te- 
pelled or revenge d ; be: auſe ſuch kind ol injuries leave no evil Charafters behund them, 
belides what cot ſiſts in out own foot.ſh conceits. For what St. Chryſeſlom obſerves is very 
true, Commu non ab inferentis anime fed ex judicio eornm qm patumiiir , ant ft ant pere; 
A repreach doth ener de er vamſh, net according to by intention that if it, bat accor dun 
to the apprebention of bum rhat ſfferr it. To offer the Check, is an Hebrew phraſe, implying 
the bearing of a thing patiently, as may be collected from F jay 30. 6. and from Feremy 
. 3. Wacuce the datines borrowed it, as appears by that Phra e fo often uſed by Tarinw, 
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Terence , and others, Prebere e commuelis , is, To brar regroaches patiently. To. Adelph. 
The thi-d Objetion is taken from the words following, Te bave beard that it bath been Obj. 4 
" ſaid, Then ſhalt lvoe thy Neighbrar and hate thine * But I ſay unto you, Love your ene- 

, bleſt them that curſe you , and pray for them that deſputef uſe you, and cate you. Marth. 5. 47. 
There are ſome that think that thele duties of Dilection and to out enemies, 
are ducctiy e to War and Capital puniſhments : But this object ion will eaſily va- 
niſh, if we do underſtand the very words of the Hebrew Law; for the Jews were 
commanded to love theu Neighbours, that is Jews or Hebrews (equal unto whom were 
Proſclyres; but thoſe laws which forbad them to do hurt, reached even unto thoſe Stran- | 
gers that lived among them, being uncircumciſed, as the Talmudiſts note) tor in this Whereal be- 
tence is the word Negbbeur there taken, as s Levit. 19. 17. being compared with — 88 @ 
the Verſe there following. And yet not wit hitanding were the Magiſtrates commanded 
to inf1;& Capital puniſhmeats om des, feducers of the people to Idolatry, and 
other bainous and obſt mate Maletactors : V — — this ptcecept of loving their 
Neighbours, the 11 Tribes did jaitly make war againſt the Tribe of Femjamin, for their 
more than barbarous inhumamty, Jeg. 21. fo noewithſtanding this Precept,, did Davidz 
who is ſaid to fight the Lords battels, by force of Arms recover the Kingdom (bein 

to him) from Ieh But admit that the word, NN, doth now exte 
it ſelf to all mankind , for as much as all are now fellow Dentzens, all received into the 
Covenant of Grace, and no one people accurted from God; yet what was heretofore 
lawſul for the Iſraclites , will be as lawful tut us, both being obliged to the ſame duties 
of Love and Beneficence. But you — baply tay, That the Evangelical Law requires an 
higher degree of love than the Mofaical Law did : Even this alſo l grant wigh this allow- 
ance, that all are nor equally to be beloved, our Parents and our Children are certainly 
to be preferred before Strangers , and our Ne before our Enemies. Tu true, 445, Price, 
faith St. Theres, | am commanded to love mine tnemuet, and to pray for my perſecutors ;, but dialog. 1. 
yet n juſt that 1 love them equally as I ds my Neg bbuars and kinſmen ? Is it equal that 
1 ſhonld makg no differgce between my Friends and mine Adverſaries ? Surely the Laws of a well There arc de- 
red Aﬀettion do command me to prefer the Righteous before the wicked , and the publick — Dile- 
ſafety before the ſafety of any private perſon. Now out of the very love we bear to the 
righteous do we put the wicked to death, and out of our care to the publick peace, do 
we make war upon thoſe that diſturb it: li therefore our Saviours precepts do admit of 
degrees, and it the greater 2 — do tye us to the ſtricter duty, then are we not 
bound to preſerve the nocent, when in to doing we endgnger , if not deſtroy the inno- : 
cent. That of Seneca is very well known, Tam mla, — quam mulli; Lib. 1. ds cl. 
It iy a1 great a cruelty te pardon all, 41 to pardon none. Chryſoſtow Ipeaking of ſuch humane | 
puniſhments as are inflicted on the obſtinate , faith, char they proceed not from cruelty, but 
from goodneſt. And St. Auguſt me athrms, That as there is ſometimes crudeliras parcens, 4 
eracly in pardaning, ſo there is ſometimes mſericordia puniens, mercy in puniſhing. Thoſe 
, therefore , that rien ſow by gu tes great encomragement te finners , ave to be re- 

moved : For as Tl in Procegine peaks, Peccare, Cf probibere panas peecautium in pari 3% py s 4.4; 7 
pans ir that commuts 4 re, and be that bueders H from dur puniſhment , are alike 9. 2. 4 
fanlry. Beſides we are commanded to love our Enemies by the example of God himfelt, | 
who cauſeth the Sun to ſhine and the Raid to fall, as well on the Evil as on the Good: 
And yet doth the ſame God put a maniſeſt difference between them, viſiting the ſins of 
ſuch as are incorrigible with heavy judgments ia this life, and yet reſerving much heavier 
for them to be inflicted in the life to come. And thus are all thoſe Obzetions drawn 
from thoſe precepts, enjoyning Chriſtians to mercy , lenity , beneficence, againſt war 
aud — pun! z ealily anſwered.For Almighty Go though he pleaſed to make 
himſclf known unto us principally by theſe Attributes of Gentlenels , Long fufferance, Ggodzpatience 
and Patience, John 4. 2. Exod. 34.6. yet do the holy Scriptures almoſt in every page fet doth not hin- 
forth, and declare his indignation and wrath againſt obſtinate and contumacious ſinners, derhis juſtice, 
as Namb. 14. 13. Rem. 2. 8. whereot the Magiſtrate is deſigned to be the Miniſter, Nam. 
13. 4. Afoſes was highly celebrated for his mcekneſs and gentleneſs, yet did he puniſh Ma- 
letactors with death; and Chriſt himſelſ the moſt abſolute pattern and mirror of meek- 
neſs and patience, being provoked by the obſtinacy of the Jews ingratitude, is faid Ly a 
Parable to fend out his Armies to burn up their City, and to deſtroy her Citizens, 
Aa. 22. 5. the like we may read Afar. 21. 44. and Lake 19 12, 14, 27. And although 
the Roman Army were (as Chryſoffem obſerves) the Axt and the Hammers, yet was it i 1 Cor, 
Chriſt himſelf that brought theſe calamit is upon them, according to his own predifti» 4. 41. 
ons , as well by Parables, as plainly and expretly. Near. it unto their Maſter, came the 
Apotties themitives in imitation vi his mecknels and gentleneſs, who notwithſtanding i 
made uſc of the power given them from above, in the puniſument of ncorrigible ſuners, , vt 1. f. 
a 5 plain, 1 Cir. 4.21, 1 Gr. Fo J. 1 Tam 1 20, Grat £234 8. 
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Objett. 4 = Their fourth ObjeRion that is brought ſt the lanſolneſs of war , „ extratted 

Rom 22. 39% from Fom. 12. 17. Render unte no man cvs evil, provide rhings honeſt in the fight of al 

men: If it be poſſible, as much as in you tyeth , lvoe peactably with all men * Dearly Brlvveth 

* avenge not your ſelves, but rather groe place «ne wrath? 

rn For u u, wruten, Vengeance n e, { will repay & faith the 

* Lord: Therefore if thine emeney langer feed bum, of toe r 

So LN. 
5 bis bead: Be not overcome of evil, bat den wil 


with good But here alſo the ſame anſwer will ſerve, un 


venging der. —1 

= where he ſaith Reſiſt not 1:7 , 
light in revenge, which feeds the mind fat 
= mirfortuncs, Vide infra Bo. 2. - 9. g. 
10. 


al 


— 23.475. which notwi ing did no diminiſh either the right of 
making a juſt war, or the execution of incontigible = ors, wherefore neither can 
theſe or the like Precepts now (though never ſo much enlarged) be wreſted to ſuch a 
ſenſe; much leſs if we conſider, that the dividing the Scriptures into Cha 
les, was not done by the Apoſtles, nor in their age, but long after, for 
quotation of the Text when fit to be brought for confirmation : ſo that what 
The firſt verſe 13h to the Romans, Lo cuny Sed be ſubjelt to the 
2 4 was annexed to thoſe — 1 — 
cepts in the the executioners of Den d 
Chapter fore- _ diſtinguiſhing between 
tak — Fo the publick g —— — 
takes upon his enemy with own hands , merel fling 
Apoſtle had a little before interdicted. For if we —_— 


- E 
a Romans, not at — 
immediately TEE 


h ſhould execute even Ca udgments Pfr bo the 
oter of the Sword mt neode ignite, 1 9 


; A fifth Objection is CE nuns 10. — Although we in the 
— fieſh, we do not war according to the fleſh; = bat 


— 29259 —_ God, to the pulling down un) frog nl. Ve 5 3 — e — 
8 


Page 28 — — that place) — — thus place 
uch like in 

purpoſe, for both the words preceding and ſubſequent do plainl 
the word Fleſh underſtood his mean appearance as to the 
r — Paul 


Corinthians, and on 
to be carnal, that is, weak, nay rather he aſlerss i 
— — to the rights of War or Capital 


of tute — 
this def: — — — e, —— as the 
Cs Rene SR of hots in, Emperors, even as Adama then began to ceaſe, 


ſo ſoon as he had brought his people out of the barren Wilderneſs into a fruirful 
God, 


Country. 
ObjeA. 6 wu ſixth place produce, is out of Fph. 6. 12. Pat ye on the whole Armour 


anft 


of may be able to ſtand the wiles of the Devil ;, for le not 
2 bi rad rs; (only) — 2 ct ſtand . L . Ta which IND 


the Apoſtle diſcourſeth only of that ſpiritual w: are, which 
have with —— encmies, . — ene 
2 pr fo mens. —u—Fä wp _ is that = — From 
rom James whence are Wars F oc oven that 
** war in your members ? N bee, wa ye il and defore to have, 2 
— yet ye have not becauſe ye allt. net, ye atk, and recerve not, becauſe ye an, 
—— Rod 2— np = 
ancs here condemas wars which the diſperſed Jown then had © 
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whereof is recorded by Joſephus) which aroſe fram no other cauſes but what were unjuſt : 
the like we may fee among Chriſtians in theſe days, though not without temot ſe; where- 
of Tilla, 


Thus is the wice of Gold, no Wart were then, 
When noug bt at Feaſts but Beechen Bowls were ſeen. 


So we often read in Strabo, how innocently they lived who cortented themictyes with 
a ſingle and ſample diet; wherewith agrees that of Lacan, 


-O. of thang: the waſt, 
That not contented art with mean repaſt ; 
Ambrtions hunger, which for to appeaſe, 
Bath Lands and Sear ave rs a9 
Learn with bow latle Life Juſtavi'd may be, 
And what by Nature's dtc. —— 


Whereunto we may add that of Plararch , There is no War among men, but what ariſeth n gal cur. ons 
from ſame vice j ſome throurh inordenate laſt, others from — fame throng hb ambition, 724iioious 
and unmederate love of Glory. Juſtin commending the manners of the Seyrbians laith, They * 43 
Jeck net Gold and Silver al eher Nations ds : And preſently after he adds, This Contexeari. f.. 
ou of theirs beg at in them ſo much juſtice, that they covered nothing that was not their ou; for 
there only arc ric he, er d be after, where they ſerve for iuurdimate uſes. Memorable 
is that ſaying of Tariles the Scythian to Alexander , What neceſſiry is there that we, O Alex- 
ander, ſhould mate War one upon another, ſeeing that thou comeſt not to abridge «i of car Water or 
of car neceſſary ſuſtenance ; in the defence of which things only, men endued with reaſon make 
War ? Muchto the fame purpoſe was that of Diogenes, Thieves and Incendiaries to War, ave 
never found among ſuch 41 are contented with homely fare. For as Porphyry obſerves, That 


which u caſily got and at ſmall charge, much conduceth to the Pity, cvenof all. Where- N 
ai Tyrants — devaſt King do net raije Wars either Foreign or Crail, to feed courſely lui cren. adv, 
on Roots, or Apples , but to pamper t s with Fleſh, Fowl, and ſuch like delicious Jov. J. 2. 


Fare. Therefore Chryſoftom of ſuch as were rich and opulent, taith , Do net Se- 
ditions, Wart, Combat, Bondage, Slavery, Captivity, Marthers, and imuomeraile other ſuch 2. F. 
his ce, —— theſe men? | may conclude theſe and 
mMy other ſuch wiſe ſayings of the men, with that one of Polybus , Aim neceſſari- 
5s contents ale ad ſayiendun may iſtro non eget; That mind which can be contented with neceſſa- 
ries needs no ether Tutor te learn wiſdom. Our wiſh therefore ſhall be the fame with 
Je, who having commended the Scythians for their temperance , wiſheth the like 
moderation among all Nations: Then — we hope that that Prophecy of Z#/zy wonld 
ſoon be fulfilled, that our Swords ſhould be turned into Coulters , and our Spcars into 
Pruning -hooks;, N1tion would not then rife _ Nation, neither ſhould we lcarn war 
any more. For what is it that fills the world ſo full of blood and rapine, that the Sword 
devours more than thoſe that dye by natural deaths, but only our exorbitant Luſts, 
whereby we are violently hurried to things unjuſt and diſhoneſt. Now that which Chriſt 
ſometimes ſaid to St.-Peter, He that rakes the Sword ſhall periſh by the Sword, not properly be- 
longing unto War in its vulgar acception, but to private quarrels (for Chriſt himſelf 
gives this as a ſufficient reaſon, why we ſhould neglect our own defence, rather than ſtudy 
3 becauſe his Kingdom was not of this world, Js. 13. 36.) ſhall be more fully 
handled in its pr 
When there — any doubt concerning the ſence of things written, we have two N. 

main helps, namely, the common practice of that Age, and the authority of the moſt what the pri- 
prudent men, both which are of ſingular uſe for the right underſtanding of the holy Scri- mitive Chri- 
peures : According to that ancient rule, Sanitorum praxis, optimuns eft praceytorum interpres; — as 
The praitice of the Saints, is the beſt interpreter of our Saviour precepts. For it is not proba- NY 
ble, that the Apoſt les did commur all things ſoclearly to Writing, that might or did con- 
ceru the Oeconomy of the Church, but that ſome things were delivered by words only: 
Neither is it that all the Churches by them eſtabliſhed, ſhould quickly forget 
what was ſo delivered unto them and ptactiſed by them. Now they that —— againſt —_— 
the lawfulneſs of War, do uſually juſtifie themielves by the opinions of ſome of the anci- pgher 5m 
ent Chriſtians, againſt whom I have theſe things to urge: Firſt, That from their ſayings, things 0bſers- 
nothing can be concluded more than that it was the opinion of ſome private men, but not able 
the general Doctrine of the Church in that Age; eſpecially if it be granted, that thoſe 2+ 1 
Fathers aſſected to be ſingular, and to introduce ſamewhat that was more tublime, than 
what was generally approved of by thoſe n yea and (which in _— was 

ordinary) 
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Lien. Alix, ordinary) to cloath their own Fancics with that gencrous Notion of an Apoftolical Tra- 
Stone 4.7 7ition , as may be obſerved by Origen, and Tertallian : ( for Clement Alexandrinus aith, 

That it was delivered by a certam fecret Tradition from the Apoltlcs, That it was 
not lawful for Chriſtians to goto Law, cither beſote the Saints, or before the Gentiles © 
Oi. or for a petſect Chriſtian to {wear : ) yet are not theſe Fathers conſtant to what they ſay; 


Ti ' 1.48. 


Dy At 28. 
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De 140. not to be admitted into the Church of Chriſt. 

De fide . common Whores, Bauds, and Stage Plaiers, nove whereof wil they bad removed their profe 
. ſions would he admit unto the Sacrament. Ol the ſame opinion allo was St. O.. 

War declines Secondly, We may obſcrve, that in the Primitive times, Chriſtians did either diſap- 
not as in ir prove or avoid the Wars, not becauſe it was in it ſelſ onlawful, but in reſpect of ſome 


ſclf unlau ful, 
hut to avoid 


Attwrepur- 


nant to Chi- 


ſtianity. 
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for Orngen brings in Bees, as a Document, That u was lawfal for Ce to r 
and well crdered War, as often 41 weceſſuy required. And the very ſame Tertullian, who in 
another place ſcems to diſapprove of Capital puniſhments, yet faith , None can deny, 
6 tha it much conduceth to the public k. ſa ay * that Aale falle, / &e pariſhed Aud 
again, Who, {ith he would not rather prefcrr humane Juſtice (than ſee a Rightriar man oppreſt ) 
wich as the Apoſ: le tiſtiſes, 14 mot gurt with the Sword in vain,and winch even in por ſecuring is 
Relizions, So allo to the Proconſul Scapals , We ( ith he) do wet terrific er, neither 
are we terrified by oer. But as we would bave all men ſaved by admentſhin} thew net to fight 
againſt God: Seth, mayſt beth faithfully perform the duty that belongs to thy jurifaithion, 
and yet not be unnandſal of that, of hnonanity  eſpeciaily confutering that ye alſo are wider 
the power of the ſword. And as concerning the lawtulnels of War he ſpcaks doubtlully ; 
For in his book concerning Idolatty, he faith , Ir zz much queſtioned whether Criſt tun moy 
take arms, or whether Souldsers may be admired to Chriſtianity and in that place he cen 8 
to favour the Negative; but in another place, after he had a while diſputed agairſt 
the lawfulack of War, he at length diſtinguiſheth between him that centred into Arms 
before he was baptized, and him that liſted himſeli after Baptiſm. For faith he, Their 
condition is plainly otherwiſe, who being forſt Souldiers were afterwards converted to the fan 
as theirs whom i. John admitted to bus Baptiſm ; or that anf Centurion + when 44- 
proved of, and whom St. Petet inftratted : Provided that having once embraced the Chriſtian 
Faith, and being ſcaled up therewno by Baptiſm, they either renowee the War preſently , at ſome 
have done ; or take ſpecial care that they do nothing therein that may offend God. M hereby it 
is evident, That Chriſtians did, or at leaſt might continue in Arms after Baptilm, 
which certainly would not have been permitted, had Warfare been by Chriſt abſolutely 
forbidden , no more than Southſayers, —— and the profeſſors of ſuch like ptohibi- 
ted Arts, were permitted aſter Baptiſm to perſiſt in theic Diabolical Profeſſions. Ter- 
tallian tells us, That they who profeſſed ſuch Arti as the Chriſtian Diſcipline did not allow of , were 
And St. Aug. inſt acer, amongſt others, in 


circumſtances incident to thoſe times , which would not admit of the cxerciſe of War 
without the doing of ſome acts which were repugnant to Chriſtian Religion. Thus Te. 
indian forbids a Chriſtian to go to War, not that it was unlawful, but becauſe the Diſci- 
pline of War did ſometimes cnjoyn ſuch acts, as the Diſcipline of Chriſt could not 
allow of: lu the Epiſtle of Dolobellz to the Epheſean;,as it isrecorded by Joſephus, the Jew: 
dclire to be exempred from all military expeditions, not ſimply as being unlawful, bur 
that being mixt with ſtrangers, they could not ſufficiently perform the Rites and 
Ceremonics of their own Law, nor would their Religion permit them to make long 
marches, or to perform acts of Hoſtility on the Sabbath day: and the fame Jeb, tells 
us that for theſe vcty reaſons, the Jews got leave of L. La to be diſcharged the Army: 
The lame Hiſtorian alſo relates, that the Fews being baniſhed Rome, ſome betook them. 
ſelves to the Wars, others were puniſhed for refuling to take Arms in reverence to their 
Country Laws, and for the reaſons above mentioned ; whercunto they ſometimes added a 
third, namely, Becanje they thought it a fin to make War againſt their own Cumrryenen , ejpe- 
cially being perſecuted for obſerving their own Country Laws. But being freed from theſe 
inconvemences they refuſed not to take Arms, and that under foreign Kings, but ſtill 
mder condition, that they m be enyoy their own Laws, and worſhup God after the manxer of 
their Fore-fathers. Unto theſe dangers that the Wars expoſed them unto may be added, 
that which Tertullian objects, That they were ſometimes commanded to ſwear by the Gods 
of the Gentiles, Mars , Jupiter , Cc. Which unto Chriſtians was a very great ſcan- 
dal, as well as to the Jews. Whereupon the ſame Tirrallian, in another thus A 

logrzeth for them, Shall, ſaith he, a Criſtian watch to guard the Temples of theſe gods - 
he bath renonanced ? Shall be ſap there where be & forbidden to eat Shall be defend theſe ſpirits 
by night which be exorciſcth by day ? And a little atter , How many other great fences be 


ſeen in military duties, which cannot be otherwiſe interpreted, but as breaches of cur 141 


Laws. . 
A third thing obſervable is this, That many Chriſtians in the primitive times were inſia 


Obicr. 3. 
{ med with ſo great a zeal to au holy life, that they oft-times embraced the Godly _ 
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ſcls of wiſe - men, with the ſame fervor of devotion, as if they had been the commands cave it as = 
of Clyiſt. Chiti, faith Anaxaroras, will not contend i- i gement with thaſe that rob them. — 
And Salviazw was of opinion, that it was the command 0 Clritt, that we ſhould rather Chet > 
yield up our own right, than proſecute the Law for it. Bur this, if taken generally , precept. 
may be imbraced as good and Fatherly Counſel tending to Evangelical perfeftion , but 
was never digeſted into a Chriſtian precept. In like manner the Fourth Council of Car- 
thaze decreed That 4 Biſhop though -u, ſhould never ſue for things tranſuory. So molt 2 wh. ds 
ot the ancieut Fathers condemned all Oarhs, as unlawtul, without any exceptions; where. . 145. 2. c. 
as St. Paul himiclt to gain belief in a ſet tous matter, did ſwer. A Chriſtian in Tatian, = 4s 
refuſed the Prxtorſhip | Tertallian tells us that a Chriſtian (hon!d wot felt Magiftracy. 7:41.11. 09. 
Lift watins * allo denies that a juſt man (and ſuch he would have a Chriſtian to be) ought 48. 
ts make War , but denies allo that be ſhould wavigate tbe Sc. How many of theanci- * 1. 5. 608. 
ent Fathers do diſſæade Chriſtians from Second Marriager'yet no wile man will from thence 
con. lude,that any of theſe are in themſelves vnlawtul : for though they ate all of them cx- 

ent Ornaments to our Chriſtian profeſſion, and very acceptable to God ; yet are they 
not impokd on us by the necefſity of any Law. ( Nay farther, admit that there were 
tome p aces of Scripture which did ſeemingly reſtrain the political uſe of the Sword, pet 
ſince it hath been accounted by all good men a mans fuffic tent for the avoiding of perſon. 
al inconveniences, ( as mutilation, Gr.) to admit of aay ſenſe rather than the litcral, 


as of the plucking out of the right eye, the cutting oll, of the right hand, c. Much [4 


rather ſhould thote places of Scripture, that are urged againſt the power of the Sword, 
admit of any ſenſe ;, than that it ſhould be thought, that Chriſtianity Nlould deſtroy that, 


which is the chiefeſt inſtrument of juſtice, the only curb to vice, and one of the main 26 


pillars of humane Society. For it it be granted, that the World cannot fubliſt without 
Government, nor any Government without Laws, and that the Laws themſelves ſigniſie 
but little without Coercion : then it is as certain that that Religion cannot be good, that 
holds forth ſuch doctrine whole conſequence will deſtroy all Government; and therefore 
ſuch a doctrine is to be ſuppreſt with all care and prudence, as the greateſt peſt and nuſance 
toa Commonwealth and thoſe very men that did firſt intend by this doctr ine to exauctorate 
Princesand Magiſtrates, would it is to be feared)be the very firſt, that would take up Arms 
to abett and eſtabliſh their own wild and exorbitant fancies : And thoſe Princes who ſuffer 
themſclves to be deluded by them, will quickly find the conſequences to be inconſiſtent 
with Government; when being di ſhall be diſabled to defend themſelves againit 
their Neighbours to ſupprets mutinies and ſeditions at home, or to give that protection 
unto their own ſubjects againſt rapine and violence, which in honour and Conſcience is due 
unto them. But let theſe ſuffice to diſſolve thoſe object ions that are uſually brought out 
of holy Writ againſt the law fulneſs of War; and now let us ſee what may be brought to 
confirm our opinion, namely, That all War is not unlawful. 

And here in the ficlt place, we may alledge many Authors and thoſe more antient , who Argumene: 
hold, That Chriſtians may lawfuly put to death incorrigible Maleſactors, and conſe- ing ſome 
quently may make a juſt War q; of which Clemens Alexandrimu ſhall lead the van, AChrifti. Wars lawful 
an, faith he, IT iſtrate, — — 15 ts be unte bis Sub- 
its A lrving Law, cncourating the with rewards, and reſtraining the unjuſt by ſevere pi + 
> in another place deſcribing the habit of a Chriſtian, he taith, That it it e 
would become him to be unleſs he be a Souldicr. ln thoſe Conſtitutions, that are 
fathered upon Clement Romanar, we read, That putting of men to death is not un- 
lawſul : but that only which deſtroys an unnecent per — not wil hſt andi g that the A lag iſt rate 
alone is to determin who are innocent. But ſett ide theſe private authoritics, let us pro- 
cetd to thoſe that are ick, that is, of the Church, which in this caſe is of greateſt 
moment. And this 1 That no man was ever rejected from Baptiſm, or Excom. 
municated the Church becauſe he was a Souldicr ; which —— * ht to have been 
done, had War been in conſiſtent with the precepts of the new Law. me Author elſe. corp, J. 8 
where ſets down, who anciently were to be admitted to, and who were to be rejefted from c. 32. 
Baptiſm ; Ler the Seuldier, faith he, that deſires be inſtrulted, to abſt un from wrong 
doing, and from and to content himſelf with bu pay If be be willing to obey, ler 
hin be adnurred. Tert in his Apology, ſpeaking in the perſon of Chriltians, faith , 
Navigamas Cf nos, vobiſcum, Of militamus;, We bath ſail and fight together with you in the 
ſame Fleet. A little before he had laid, We, cthargh frangers, do notwithfanding ſupply al 


s and Offices, we fill your Cities, Ihunds, Caſtles, Towns, Councils, yea , ver 
Rn" Andinthe hw? book, he the Emperour MM Aurelius, I hat the — of 
his Chriſtian Souldierf had procured from God, Rain in the time of Drought. And in 
his book, De Corone , he commends the Gallantry and Magnanimity of that Souldier , 
before all his brethren, that had thrown away the Garland when he had won it; inti- 
mating unto the ſaid Emperor, that ——_ other ſuch Chriſtiag Souldiers. Where- 

2 unto 
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unto we may add, That ſome Souldiers there were that endured I orments cven todcath 


ſor the Cluilt.an Faith; and were therefore worthily aduntted by the Church to the ſame 
bonour with other Martyrs, amongſt whom he makes mention of tu ce of P Compani- 
ons, onc Cereals under Decrian , Afar under the Emperor Falerian, 30 Souldicrs un- 
der Amelia, Vittor , Manas, and Valentinus with diverſe others. Cyprian concerning 
Laurentius and len,, both Aft ican Souldicrs, writes thus, Toy were ence Saulen 
fiebring under ſecular Princes, but they were alſo trace Souldicrs of God when by the confeſſion 
of their faith in Chriſt, they vanquiſhed the Devil, and by their mmoinceble patience under the 
Creſs were ennobled with the Crown of Martyrdom. Wherchy it is plain what cſtccm the 
Primitive Chriſtians had of Souldiers, even before any ol their Emperors under whom 
they ſerved, became Chriſtians. And if the Chriſtians of thoſe times did exprets an un- 
willingnchs to be ſpectators at the execution of Capital puniſhments ; it is not to be won- 
Ored ar, conſidering that thoſe puniſhments were but too frequently executed upon their 
ſclow Chriſtians : eſpecially if we add thereunto ſome grains of allowance, for that the 
Roman Laws were ſar more ſevete and cruel, than would conſiſt with Chriſtian Lenity : 
As ſufficicntly appcats by that one Su Decree of the Senate; the Rigor whereof 
was ſom-what mitigated by the Emperor Adrian, as Spartiau records it. Amonglt 
which ſevere Laws we may place that which forbad the Teſtimony of any ſervant to bc 
taken unleſs he were tortured, But after that Conſtantine the Great — only to ap- 
prove ol, hut to advance Chriſtianity, even then allo were Capital puni ats frequently 
executed, For even Conſtantine himſelf ( amongſt many others) cnated this Law of 
ſowing up of Paracides in a ſack, which is yet extant in the Code, under the Title of Mur- 
therers of their own Parents or Children; though he was otherwiſe ſo remiſs in puuiſh- 
ing, that by ſeveral Hiſtorians, it was imputed unto him as a Blemiſh, Yet Zina gives: 
this Teſtimony of him, That he was very merciful to ſuch as reformed their evil lives ; 
for he would often ſay, Abſcindendum eſt membrum ag rot am ac putridum, ne ſana COntay io cor- 
rlompat, non id, quod aut ſanatum jam fit „ aut ſaneſcat \, That member that it putrid and in- 
curalle 5s to be cut off, leſt the ſound ſhould be infected, but not that which is either bealed, or 
healing. Beſides Conſtartine had a multitude of Chriſtians in his Army, and ( as Hiſtori- 
ans tell us) had the name of Chriſt embroydered on his Banners, and from him it was 
that the Military Oath was changed into that form extant in Vg, namely, By 
God, by Chriſt, and the Holy Ghoſt, and by the Majeſty of the Emperor, who according to Gods 
Ordmance is to be beloved, and reverenced by all md. Neither was chte at that time 
any one Biſhop(that we read of among ſo many that were great ſufferers for Religion) that 
did ever reprove Conſtantine for putting Malefactors to death, or for making of War; 
or that did upon the account of Religion, deterr Souldiers from their Military duties, 
though many of them were ſevere Diſciplinarians, ſparing neither Prince nor pcople , 
that were deſective in their duties. Such was in the Reign of Theodoſaur the Emperor 
St. Ambroſe, who thus declarcs his opinion concerning War, Non Afihtare Deliftum eſt, 
fed propter predam Milutare, Simply to go to Mar: is no ſm, but to fight for pon and plunde; 
# wicked. So likewiſe in his Offices , That force whereby cither aur Country ts defended 
from onr enemies by War, or the weak and iet ent defended at home, or our Aſſociates from Pi- 
rats and Robbers, is perfet Juſtice. This Argument is of ſo great force, that I ſhall need 
no other. And yet | am cot ignorant that ſometimes Biſhops and other good Chriſtians 


— 


have often by their Interceſſion turned Capital puniſhments, into Pecuniary Mults, or ſome 


IIb. 1. e. 40. 
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leſſer puniſhments not reaching to life : Officim ſacerdotis eſt intervenire pro veis ; lt is the 
duty of*a Prieſt ro interceed for the guilty, faith Avg. And there is a right introdu- 
ced by Cuſtom, That they that flee to the Altar for Sanctuary, are not to be delivered 
up until ſaith be given for the ſaving of their lives ; and that ſuch as were for miſde 
meanors delivercd to Priſon, ſhould at Eater be freely releaſed ; but he that throughly 
perpends theſe and ſuch like Cuſtoms, ſhall find, That they proceed rather from minds 
full fraught with Chriſtian Charity, which watcheth all opportunities and occaſions todo 
good, than ſrom minds quarrelling at the equity of Capital puniſhments: whence it was 
that the priviledges of thoſe times and places, yea and the very interc-cus themielves 
were moderated with ſome exceptions, as we may learn by Caſſtedore. Bur here ſome 
will object againſt us the 12th. Canon of the Council of Nice, which ſounds to this ſence, 
If any being 2 the grace of God called, ſhall firſt expreſs their faith the War, 
and afterwards returning to their vomit ſhall by money or favor, ſeck.to be re-admitted into the 
War : theſe after the three years allowed them to bear the word, ſhall remain among the Penternal; 
for ten years. But in this caſe a ſtriſt ahſer nation muſt be talen, how ſuch perſons ſtan af. 
feted, and what fruits of Repentance they bring forth; for whoſoever among them ſhall ſhow 
forth their ſincere converſion by fear , by tears, by Patience and good works without difſimu- 
lation, theſe fulfilling their three years of hearing ſhall at length communicate in prayer s \ and 
afterwards it (ball be lr for the Biſhop to deal more tenderly with them. Bat if any of 


thou 
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them ſhall be xr ut but indiſ crently, and ſtall thank that their very entrance 1*9 the Ciel: ts | 
ficient, theſe ſhall falfi! their whole time. Whereunto 1anſer, that by the tice of 1+ 14. 1 
Penance we may collect, That the fin was neither ſmall nor dubious ,, for ſo great + 11 
niſhment muſt needs be inflifted for ſome Crimes that were both to Gol! aomino 
and to all good men ſcandalous, which without queſtion was klolatry. For the 
preceedivg in the elventh Canon do manifeſtly referr us to the times of Liciaius, witch, 
gives a very great light to the underſtanding of the ſenſe of this Canon. This Lecce 2% 


Euſebixs relates, in his War againſt Conf. amin, , firſt turned all Chriſtians our of there 114 


houſes, and made ſale of their goods then drew out all the Chriſtian Souldicrs and Olin. 
cers both out of his Armies and Cities fron the reſt : and then commanded, That unleſi they 
world of their own accord ſacrifice to Devils, they ſhould all of them be caſhiered from their Officer, 
( Which fact of his was afterwards imitated by Julian, ) whereupon many reaounced their 
commands, and among them, one Yiftricis ; fo did 1124 mote in Armenia under De- 
ſirn, concerning whom, there is honourable mention made mgur Mwryrolories: and ſo 
in er did A and Heſychias. So allo in the times of Lam, did many res 
nounce their Commands, amongſt whom was A, mentioned among the Con- 
fellors, and one Aurentizs afterwards made Biſhop of Aen. Now they, thor 
out of tenderneſs of Conſcience had formet ly renounced their Commands, had no pot- 
ſible means to be re- admitted under Licimaus, but by a publick Abjnration of the Chriſtian 
Faith: whereforc as they that were ſo admitted, committed much the greater fin ( being 
againſt knowledge and Conſciggce ) fo they deferved a much greater punithmenr, 
than thole mem in the foregoing words of the Canon, namely, that without 
any danger either of life or goods had renounced their Chriltianity. But to inter. 
pret this Canon fo generally, as it it comprehended all manner Ct goins to War, 
is infinitely againſt reaſoh. For the ſame Hiſtorian teſtifies, That many of them that 
under Licixin had laid down their Arms, and whillt Lat Rewned, did never re. 
aſſume them, becauſe they would not abjure their faith in Chriſt, being by Gn n- 
tine left to their own choice, were upon their requeſt, rc-admitres, There are like- 
wiſe, that urge againſt us the Epiſtle of Pope Leo, where it is ud te be againſt the 
Eeccleſueſtical Canons to return into 4 Secular War, after the Att of Reperitance, But hure 
we muſt underſtand , That from Penitentiarics as well as from Prieſts and Monks, 
there was required a more ſtrict, and auſtere courſe of life, than what was required [rom 
other Chriſtians : That they might be as great examples to others, of Contrition and 
Humiliation ;, as they had been betore, of prevarication. For as Leo well obſerves , 
Illicitorum veniam poſtulantem, eportet etiam multis licits abſtinere \, It 1s but juſt that he thar 
begs pardon for bes unlawful alts, ſhould abſtain from ſome things leut Larſul. Fo in 
an Epiſtle wrote by ſome Biſhops to King Lewis we read, Quiliber tante 4 ſe licita de- 
bet abſcindere, quanto ſe meminit & Ullicita perpetraſſe ; Every man oug bt ſo fir to abridge him. 
delf of things lawful, by bow much be remembreth that be bath commuted fome thugs un- 
lawful. So in thoſe ancient Cuſtoms of the Church which to gain the greater reve- 
rence are commended unto us under the name of the Apoſtles Canons, It is decreed 
that xo Biſhep, Prieſt or Deacon ſhould addict bimſelf to the War, ſo as to retain the 
dignity of both Functiant, both Civil and Sacerdotal \, But leaving unto Cæſar the things that 
are Cæſars, they ſhould grove unto Cod, the things that are Gods, Whereby it appears that 
they who were not thought worthy to be admitted to Eccleſiaſtical dignities, were not in. 
terdicted thoſe that were Military: with this alſo, That none who after Baptiſm had 
obtained any Office Civil or Military, could be admitted into the Clergy. As may 
alſo be collected from the ſeveral Epiſtles of Syncurs, Innocentins, and from the Tolerar: 
Council. For Clergy men were not choſen out of any fort of Chriſtians, but out of 
ſuch as were likely to be exemplary unto others in aulteriry of life and manners. Bo- 
ſides upon Military Officers, as alſo upon ſome Civil Magiſtrates, there lics a per- 
petual obligation: But ſuch as put themſelves into Holy Orders, ought not to be en- 
rangled with any other care, nor diverted by any other daily Labour. For which 
caule, it was provided by the 6th Canon, That no Biſhop, Prieſt or Deacon ſhould tate 
upon them, any ſecular implayment, nor thruſt themſelves into any publick, Office. And by 
the 6th. Canon of the African Council, They were forbidden to be Sollicitors of 
other mem aſfairs , or to defend other mens cauſes. But that which gives the 
greateſt reputation to our opiniou is , the judgement of the Church which we have 
jet down in the third Canon of the firſt Council of Arles which was held under Conſtantine : 
The words ſound thus, Coucermng thoſe that caſt away their Arms in the tume of peace, 
it pleaſeth the Synod, that they ſhould be debared from the Commuizgn : thats is, They 
that lay aſide their Arms when there is no perſecut ion that threatens them, for 
by the word, Peace, the Primitive Chriſtians uncerſtood only 4 vacancy from perſecuti- 
on, as appears by Cyprian and others; Noſire peu, quod et belium quam perſecatio ? 
As to the peace of the Church, What greater War can there be than perſecution 80 St. 

Cyprian 
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ian, when God began to give peace ante bis Church; That is, when he freed it from 
erſecution. Next we have the example of Fulians Souldiers, who were no nmican 
proficients in the School of Chriſtianity ; for they were ready to teſtiſie their faith 
in Chriſt by the effuſion of their , of whom St. Ambroſe ſpeaks thus , The Em- 
peror Julian though an Apoſtate , yet had many Chriſtians that fought under bis Banner ; 
to whom when command was given to march againſt the enemy in defence of their Country, 
they readily obeyed : But being commanded to march ag ainſt the Chriſtians, then they acknow- 
ledged no Emperor but the King of Heaven. Such alſo were long before them the Thebean 
Legion, which in the Reign of the Emperor Diocleſſan was converted to the Chriſti- 
an Faith, by Zabda the Thirticth Biſhop of Jeruſalem, which Legion did afterwards leave 
behind them a fingular pattern to all future Generations of Chriſtian patience and con- 
ſtancy ; whereof I ſhall have occaſion to ſpeak more at large hereafter. It ſhall ſuſ- 
fice in this place to rehearſe that excellent ſpeech they made to the Emperor, which 
doth both folidly, and ſummarily repreſent unto us the Duty of a Chriſtian Souldi- 
er: Againſt any Foreign Power we ſreely offer our bands, which yet we dave net embrew in 
the blood of Innocents. Our Arms which have been long prattiſed in ſuppreſſing vice, and in 
vanguiſhing Foes , never yet knew how to oppreſs the er te cut the Throats of our 
Neighbours and fellow-Cuizens. When me eng. in War we remember, it was to pro. 
telt and not to deſtroy them: we have bi fought for Juſtice, ſor Piety, for the defence 
of Innecence : For theſe prizes we have ſlghted all dangers, we have fong for the defence 
of our faith; which we have broke with God, How canſt thou, O Emperor, expett 
that we ſhould keep with thee ? Baſil allo gives this y of imitive Chrilti- 


ans, That their Anceſtors never accounted that execution that was dont in War as Murther; 
but alwaies held them excuſed, that fought for the defence of Chaſtity and of Piety. | 
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War divided into Publick and private. The Supream Power explained. 


I. War divided into Public and Private. 

II. That by the Law of Nature , even Af 
ter Tribunals were erctted, all Private 
War was not unlawful : proved. 

III. No nor by the Evangelical Law : The 
Objeltions anſwered. 

IV. Publick War divided into that which 
is ſolemn, and that which is leſs than ſo- 
lemn. 

V. Whether « War made by the Authority of 4 
Magiſtrate not having Supream Power, be 
Tublick and when. 

VI. Wherein the Civil Power conſiſts. 

VII. What Power ts Supream. 

VIII. The opinion that the Supream Power 
is ever in the people, refuted, and the Are 

uments anjwered. 

IX. As alſo, that the ſubjettion between King 

Aud people, it mutual. 

X. Cantions for the right underſtanding of 
this Queſtion ,, whereof the firſt is to di 
ftingurſh berween the likeneſs of words, in 

things that are unlike. 

XI. The ſecond is to diſtinguiſh between the 
Right and the manner of holawng tat 
Right, : 

X1 1 That ſome Empires are held fully, that 
is, With a Power to alienate them. 


XIII. That others are held net ſo fully. 


HE firſt and moſt neceſſary diviſion of War is this, That ſome are Publick 
and ſome Private, and ſome mixt. Publick is that which is made by publick 


XIV. That ſome, though not Supream, yet 
are held fully, that ts, with a Power to ali 
nate them. 

X V. The ſaid diſtinition appears by the dif- 


ferences in aſſignins Proteflors in Kine 


1. 

XVI. That the Power ceaſeth not to be Su- 
pream, by 4 promiſe even of that which is 
not due by the Lays, of either Natural, or 
Divine. 

XVII. The Soveraion power is ſometines di- 
vided into parts ſulel lic e and potential. 
XVIII. Tet it cannot be well concluded, that 
the power iu nut Supream , becauſe Kines 
will not have their Alt to be firm, une 

approved of by ſome Aſſembly. 

XIX. Some other examples wot to be drawn 
lit her. 

XX. True examples of the Supream Power di- 
vided. 

XXI. He that is tyed up by a League on 
terms unequal, may, yet, vet the Su- 

cam Power. 

X X11. So may be that pays Tribute. 

XXIII. Somay be that bolds it from another 
in Fief. 

XXIV. Amars riehe may be diſtinguiſhed 
from the exerciſe of that Right, with ſerre 
ral examples. 


Authority; and Private is that when the Authority is ſo; and mixt when 

it is in part Publick, and in part Private: and Firſt, Let us treat of that which 
is Private, as being moſt ancient, T hat by the Law of Nature ſome Private War ma 
lawfully be waged is, as I ſuppoſe, ſufficiently proved by what hath been already faid, 


where it was ſhewed, That to repel force with force, was no ways repugnant to Natural 
equity. But the Queltion will be, M hetherſince the erection of Courts of Juſtice, it be now 
lawful to repel force with force ? Whereunto | anſwer, That although Courts of Ju- 
dicature were not inſtituted by Nature, but by humane Authority : yet doth natural 
reaſon, and Common equity inſtruct us, That it is more agreeable ro common Honeſty, 
and to the conſer vation of peace and — amongſt men, that all differences 
ſhould be pony ſcanned, and determined by ſons that are unconcerned; te. 
ther than by them, who being blinded with felf-love , do oft-times miſtake righc 
for wrong, and will do that only which ſcems good in their on cycs : Non oft fin- 
Calis concedendum quod per magiſtratum pablice poſſit fieri , ne occaſis ſit majoris tumultus 
faciendi, That is not to be granted to every private mam, that may be done publickly Ly a Mt 
Liſtrate, leſt for every petty injury men rum into Tumulti. And hence it is, faith King 

orick, 0 great 4 YEUerence is due to the Law, that no man ought to revenge bimfeif 
with bis own hand, or by the ſeggeſtion of his own paſſions. For if all differences may be de- 
termined by plan force, wherein would a calm peace differ from the tnmults of War And 
therefore the Laws call that Force, When any man takes that buch is bis due with bis oven 
hands, without the determination of 4 Judge, 
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II. Moſt certain it is, That the Licence which before Tribunals were eſtabliſhed publick- 
That Tribu- ly, was permitted, is ſince much reſtrained : And yet in ſome places the ſame Licence 
— ſtill rcemaincth, namely, where Judgment cannot be had againſt offenders. For the Law 
1. nor nl. in Prohibiting a man io take his own, unleſs it be judicially, doth tacitely imply that 
tul, 8 be in tuch a place, and at ſuch a time where an ordinary courſe of Juſtice may be 

ad. 

Now Judgment ceaſeth cither for a while only, ot for continuance : For a while, when 
the Judge cannot be o long waited for without certain danger and damage. Servias 
upon theſe words of Virgil, Injicere manum parce, I he Fates have ſnatcht him hence, 
tells us, That the Poet makes ule of a Phraſe borrowed from the Law: for it is called 
Injettio manuz , the ſnatching away of a thing, as it were by force, hen without attend- 
ing the warrant of Authority, we ſuddenly ſeize upon ſomething that is our due, which 
is uſually done when the Laws do for a while ceaſe, And ſometimes there is a total and 
continued ceſlation of Judgment. and that either by Right or in Fact. By Right, as in pla- 
ces that are deſert and unoccupied, on the Seas and in Iſlands not inhabited, and in any 
other ſuch places wherein are not civil Societies. In Fact, as when Subjects do noc 
regard the Sentence of the Judge, or the Judge publickly refuſes ro examine the caſe. 
Now what we ſaid before, namely, that ſince publick Judicatorics were eſtabliſhed, all 
Private Wars are not repugnant to the Law of Nature; is clearly evinced by the Law 
given to the Jews, where God gives this charge by Moſes , If a Thief be found breaking 
wp (i. c. by night) and be ſmitten that he dye, there ſhall be no blood ſhed for bim ; but if the Sun 
be riſen upon hum, there ſhall be blood ſhed for him. Certainly this Law fo accurately diſtin» 
guiſhing of the time when the offence was committed, ſeems not only ro induce an im- 
punity, but ſerves to explain even the Law of Nature; being not ſo much on 
any one particular Divine Precept, as indeed upon commou equity, which guided other 
Nations alſo to do the like. The old Attick Law was this, It any man ſteal in 
the day time, to above the value of fifry Drachmaes, let him be tryed by eleven men: 
But if a man ſhall ſteal to the ſmalleſt value in the night, he may lawfally be killed. This 


ancient Law of Solon doubtleſs occaſioned that of the twelve Tables among the Remane, 


ride in Si nox furtum faxu, ſi furem aliquus occiſu, jure caſus eſto, If any man ſhall kill a Thief rob« 
T form night, be ſhall be beld innocent. So by the Laws of all Nations that as yet we 


have known, He that by Arms ſhall defend himſelf againſt him that at to take 
away his life, is accounted gniltleſs ; which ſo plain a conſent doth evidently aſſure us, 
that there is nothing in it repugnant to the Law of Nature. 

But whether this private war be juſtifiable by the more per ſect Law of the Goſpel, is 
ſomewhat more doubtful: I date not but grant that Almighty God, who hath a much 
greater power over lives than we have, might have impoſed upon us ſuch an unlimited 
patience, that cven privately, in a caſe of imminent danger, we ought rather to be kil- 
Icd than to kill. But whether it be his pleaſure thus ſtrictly ro tye us up, is the thing 
in queſtion. There are two places of Scripture that ſeem to favour the Affirmative, which 
we quoted above when we handlcd the general queſtion: The former was that in the 
fifth of Mar. v. 39. Reſiſt not him that doth thee az injury: And the latter that in the twelfth 
to the Rom. v. 19. Dearly Beloved, Avenge not your ſelves, which the Latin Tranſlation 
renders, Defend not your ſelves. But a third may be added, namely that of Chriſt to 
Peter, Put up thy Sword into the Sheath, for they that take the Sword ſhall periſh by the Sword, 
Some there are likewiſe that urge the example of Chriſt himſclf , who dyed for his ene- 
mics, Rom. 5. $, 10. Neither are there wanting among the Ancients, ſome, who although 
they do not diſallow of publick War, yet believed that all private, even that which is 
deſenſive was forbidden. Some places out of St. Ambroſe for war we alledged above, 
but many more and much clearer, and more generally known, may be produced out of St. 
Auguſtine : But yet the ſame Ambroſe in another place ſaith, That haply therefore Chriſt ſaid 
wito Peter, when be ſhewed lum to Swords, It is enough : As of till the Goſpel came it had been 
lawful, that ſo there might be, as in the Law the dottrine of Equity, ſo in the Goſpel the doſFrine 

De ol. 3. c. 3. of Verity. Aud in another place he tells us: That a Chriſtias though aſſaulted by Rob- 
bers, ought not to ſtrike again , Ne dum ſalutem defendit, pietatem contaminet : Left whilſt 

14. . dr lib. be gcc fo preſerve Lis own ſafety, he ſor aq ainſt peery. And St. Auguſt im himſclt peaking 
Arb. 15. of Thieves and Robbers, taith , Legem guidem non reprehende, que tales permittit interfict, 
ſed qu iſtos qiu anter{ic mt, defendam, non ivens. The Law that adjndg eth theſe men ts 

— bt 154+ 4d Anh, I diſallow not but bow to Juſtifie the Executioners, I find not. And in another place, 
ce 3 But 45 to them that give advice, that ſome men are to be put to death, leſt others by them ſhould 
[ be deſtroyed, I cannot ſubſcribe, unleſs be that halli bum be either a Soldier or a publick Execu- 
tioncr, who dot h it net by his own, but by publick, Authority. And of the ſame opinion was 

Halil, as appears in his ſecond Epiſtle to Amphilechivs, whereunto we may add the laſt 

-, 13. 4 2, Canon ol the Council of Orleans, cited by Gratian. But the oppoſite opinion, as it is 
more Catholick, lo it ſeems to be more agreeable to truth, namely, That Chriſtians are 
not 
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not obliged to ſuch an height of patience : We are indeed commanded by the Cariſtian 

Law, to love our Neighbours as our ſelves, but not above our ſelves; fo that when we are 

both of us involved in the ſame, or in equal danger, we ate no where ſorbid to prefer 

our own ſafety b:fore anothets; as we have already prove by the Rules St. Pal gives 

to Chriſtian Beneficence, and which Caſſodore in the dut ies or offices of Friendſhip likev?:te 

confirms. There u, faith he, neither Law nor Reaſon, that can oblige us to vedeem anorier Calle © An 
mans ſoul with the loſs of our o; or to procure the preſervation of his body (ſettins aſide one . 

hopes of eternal ſalvation) with the Oy our own ruine. But if any man ſhould object, 

that we are bound to prefer our ſelves before others in dangers that are equal, but not in 

ſuch as are unequal; and therefore I ought rather to give up mine own life, than to ſuſſer 

him that invades me to fall into eternal damnation. To this we anſwer, That it is pro- 

bable that he that is aſſaulted may ftand in as much need of time to repent in; an] that 

the Aggreſſor may alſo have ſpace ſufficient before he dye, to do the fame. Beſides, 

That danger into which a man wilfully caſts himſelf, and out of which he may (if he 

pleaſe) redeem himſelf, ſeems not in any Moral Judgment to be much eſteemed. Cer- Some of the 
tain it is, That ſome of the Apoſtles even to th: laſt time, and in the preſence and in pes mn 
the very ſight of Chriſt, ſeemed to travel begirt with Swords; and ſo alio did other Galitzans — — 
journeying out of their own Country towards Jeruſalem, (the High- ways being much in- led with 
feſted with Thieves, as 7oſephas informs us; ) So alſo did the Ellenes, the moſt harmleſs Swords. 

of all men, as the ſame Hiſtorian records it. And hence it came, That when Chriſt 

told his Diſciples that the time was at hand, when they ſhould fell their Veſts to buy 

themſelves Swords, Lake 22. 36. ſome of the Apoſtles readily made anſwer, That there Luke 22. 36. 
were in their company two Swords: Bur at that time there were none ia that company 

but the Apoſtles; ſo that it muſt needs follow that ſome of them did go, even in Chriſts 

own preſence, armed with Swords. Beſides, what Chriſt then ſaid, although in truth 

it was not a Precept but a Prophecy, foretelling thoſe many dangers that were then at 

hand, (as a that oppolition which theſe words have unto thoſe in the ; 5th verſe, 

which ſpeaks of the firſt times which were ſecure and proſperous times, wherein they 

needcd neither Money nor Swords, whereas in theſe later times that were approaching, 

they ſhould have need of both) yet was it ſuch, as ſeems to be taken from that which 

was then wont to be done, and which the Apoſtles might lawfully do. It was well aid 

of Cicero, Gladios babere certe non liceret fi uts ills nullo patts liceret; Surely it were utterly 

wnlawful for Chriſtians to have Swords , if it were altogether unlawful for them to nſe 

them. 


But as to the other Objection taken from Au. 5. 39. namely, That we reſit not him 2. Object. an- 
that doth us an injury ʒ It is no more of univerſal — 5p than that which follows, Give cred 
unto man that atks Both which do certainly it of ſome exceptions, otherwiſe — * 
we d too far neglect our ſelves: Nay that precept of giviag to every one that aiketh, 
hath nothing ſubjoyned unto it to reſtrain it, but is leſt to the judgment of common 
equity 3 whereas this of non-reſiſtance, ſeems to be both explained and reſtrained by the Private war 
ſu inſtance of a Box on the Ear; that we may underſtand that that precept doth in our own 
then oblige us, when the injury done us is but flight and eaſily born, ſuch as is a blow on fee lane 
the Check, or ſomewhat that is like unto it; which rather argues a contempt in the * 
ſtriker, than infers any conſiderable damage to him that is ＋ 7 For otherwiſe it had 
deen much better to have ſaid, Reſiſt not him that injures thee, no though he ſhould 
attempt to kill thee. And as to thoſe words of St. Paul to the Romans , Avenge not your 
ſelves, the word i there uſed, doth not properly ſigniſie to defend, as the Latin — a 
Tranſlation renders it, but to revenge, as appears by other places where the fame word 
is uſed : As Lake 18. 7, 8. And ſhall not God avenge bus own Ele{t? So allo, Luk: 21. 22. 

Theſe be the days of Vengeance : The like we find 2 Theſſ. 1. 8. 1 Per. 2. 14. And this the Rom. 13. 4- 
connection of the words will plainly ſhew, for the words preceding are theſe , Require * Thell 4. 
no man evil for evil: which is the proper — — of Revenge, but not of Defence. 

Beſides, St. Paul ſtrengthneth this advice with that place of Dear. Vengeance is mine, J 

will repay it: which muſt neceſſarily be underſtood of returning injury for injury: For 

neither can the Hebrew word there uſed be in propriety of ſpeech, nor the congruity of 

the Sentence in that place poſſibly underſtood of a bare Defence. 

Now as to that which was ſaid to St. Peter, Put up thy Sword, cc. It doth indeed pro- Pur up thy 

hibit the uſe of the Sword at that time for revenge, but not at other times in caſes of Sword, ex. 
defence: Neither indeed had Peter at that time any need of Defence ; for Chriſt 
had already interceded for his Diſciples, ſaying, S»fer theſe ro go away, Fo. 13.8, 9 
Nor had Chriſt himfcl? any need of St. Peter's Sword: For thunteſt thou, faith he, that 
4 cannot any to my Father, and he ſhall ſend me more than tem Legions of Angels ? Nei- 
ther would he then be defended, for he thus infers, Shall I not drink of the Cup that m 
Father bath given me? ver. 11. And fo in Mar. How then ſhall the Scriptures be fulfilled, 
that thu it muſt be W hence we may — That St. Peter was at that time —— 
b potte 
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ted wi an conc deſue of Revenge, (being very hot and z-alous) and not of De- 
lence oy + \\ testo we may add, That Feter did make uſe of his Sword ag unt 
thts 017 came armcd againſt Chrilt with publak Authority. Now whether any caſe 
will alt eue one rc uſtance of thoſe that are thus armed, is a peculiar queſtion here: ſict to 
be particularly hagdled: And whereas Chriſt adds theſe words, They that tale the Sword 
ſail F by the Sword, it uns either Proverbially ſpoken, to ſherw that blood requires 
bluod, an! conſ-quently that the uſe of Arms was never without peril ; or rather as 
01064, Torophyltt, and others interpret the place, it ſhews that we ſhould not be too 
ral in taking the Sword of Vengeance out of Gods hands, who will certainly in his own 
time repiy blood with blocd. And in this ſence it is expreſly faid, Apec. 14. 10. He 
that leada's 1:19 Captivity, ſonal ge wito Captivity, He that billeth wth the Sword, ſhall be yl 
led by the Sword ; Here in the patience and faith of the Saints; very conſonant whereunto 
1s that of Ten, So fit 14 God to be trated with thy patience ; that if then ſhalt commu 
thy ſufferings unte bum, be will be thine Avenger: If thy grief and pn be well be thy Fi- 
C144), If thou truſt lum with thy Death, be will rarſc thee wp again: O bow great 4 power bath 
patience, that us «ible to ma'e God himſelf to become o Debror | Belides, lu theſe words of 
Chrilt, thete tocms to be coucit a Prophecy ot thoſe puniſhments, which God would take 
of the blood thirſty Jews by the Sword of the Romans. But as to the example of Chriſts 
dying for his enemies, it may be thus anfwered : Though all Chriſts actions upon Earth 
were tull of vertue and goodneſs, and ſuch as may be (fo far forth as humane frailty 
will permit) laudably imitated by us, and that cannot want their reward; yet were they 
not all ſuch as were done, eithet in obedience to any Law; or being done, are obl ging, 
as a Law unto us, For that Chriſt dyed for the wicked, and for his enemies, was not by 
the Command of any Law , but by a ſpecial agreement and Covenant with the Father, 
who had promiſed that for his ſo doing, He would net only exalt bim in glory, far above all 
Principaliics and Powers in Heaven or Earth;, but that he would build hun alſo a (hurch an 
u , that ſhould endute for ever, E 53. 10. But this ſact of Chriſt was othcr- 
wile ſungular, and not to be paralleFd, as St. Pax! teſtifies, Rom. 5. . And Chriſt indeed 


bids us to cxpoſe our lives to peril, yet not for every man, but only for the Brethren, 
that is, for thoſe that profeſs the ſame Faith with ont fclves, 1 Fo. 3. 16. 

And as to thoſe Sentences that are quoted our of the Fathers, they were partly good 
_— Counſels, and Exhortations to an holy life, tending to petſection — than 
any ſlrict precepts to oblige us ; and partly their own private opinions, rather than the 
doctrinc te hats Church: For in — ancient Canons called the Apoſtles, I was 


to have been excommunicated, that un a Fray bad (lax bis Adverſary at the firſt blow — has 
too much beat or raſlmeſs. And St. Auguſto himiclf whom we before quoted in the de- 
fence of the contrary opinion, ſeems notwithſtanding ro approve of this in his 8. th 
queition upon Exodus: So alſo doth St. Ambroſe, O Lord, faith be, Why doſt thou command 
me to buy a Sword, if than forbiddeſt me to fig ? Why oft then bid me to have one, if having 
it, I may not uſe ut ? Unleſs perlyaps theit wonldſt habe nz to be armed for defence, but net for 
terte. 

Of pulick Wars ſome are ſolemn according to the Law of Nations, and ſome are 
lefs folemn ; That which 1 here call ſole ma, is uſually and for the molt part called jult, 
ia the ſame ſence as a Teſtament is being oppoſed to a C; or as a fulemn Marrage 
between ſuch as are free, compared to a Clandeſtine between ſuch as were bond: Not 
that it was not lawful to bequcath Goods by a Ci, or for Servant to have his mar- 
ricd woman with him in the ſame houlc; (for even among Freemen there are ſome ma; 
tiapes not juſt, and ſome children not jult, as Paul the Lawyer notes, and ſome liberty 
not jaſt, as Sexeca obſerves : ) Bur that a ſolemn Teſtament and a folemn Marriage, 
hath by the Civil Law ſome Rights and Eficits peculiar to themſelves, which others have 
not; which is very uſeful to be obſetved: For that many miſunderſtanding the word , 
condemn all wars as unrightcous and unlawful, that ate not folema. Now that a war 
be ſolemn according to the Law of Nations, two things ate requilite : Firſt, I bat it be 
on bath fides made by the Authority of thoſe who in their reſpective Cities have the So- 
vcraign power : And next, That it be waged with ſuch Rites and Formalities as the Law 
ol Nations requires, whereof we ſhall diſcourſe in its proper place. And becauſc theſe 


are joyutly requiſite, therefore the one without the other is not ſufficient : That pub- 


Leſs Sfemn, 


Di Legia t. 


lick war which we call leis ſolemn, may be both deſective in theſe rites, and allo be 
made againſt private men, and that by the Authory of any Magiſtrate. And truly if we 
conſider the thing it ſelſ without regard ro the Civil Law, every Magiſtrate as he is en- 
truſted with the peoples ſafcry, fo (in caſe any violence be offered) is he entruſted with 
the exercile of that power and juriſdiction, and conſequently hath a power to make war, 
But becauſe by war the whole City is endangered, therefore it is provided by the Laws 
of almoſt all Nations, That no war be made but by the Author ty of him who hath the 
ſupreme power in that City. Such a Law we find cxtant in Plas, and by the Roman 
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Laws, whoſocver ſhould preſume to make War, lift Soldiers, or Muſter an ur, with He © ar Inks 
out ſpecial warrant [rom the Priace, was held guilty of Treaſon: Or as the Cor neltan — Fee 
Law, inſtituted by L. Cornelias Sylla, faith, without warrant from the people, placing „ witour 
the Soveraign Power in them only. There is an ancient Conſtitution extant in the Code wire trow 
of Jeftirien, made by Falextimansas and YValers, which runs thus : Let we ma profane to Hege, = 
raiſe an Army without ſpecial warrant, or to makes War without our krowledr wid atoriee. © HEOTT 
pertinent whercuato is that of St. Augaſtin, Tun Natural Order which t* bet aroommoderct 

ts the preſervation of humane peacerequires that the Cannſel and determination of rats of War, 

ſhould remain is the power of Princes. Now as all other Rules, be they never fo gcncralmutt 

admit of equity to be their luterpreter, fo mult this Law. Fuſt then, It cannot well be 

doubted, but that it is lawful for him to whom the Licutenancy of any City is commir- 

ted, to reduce into obedience, by his Officers, fome tew Rebels ; ſo as it require not 

any great force to do it, nor much endangers the City wherein he preſides. Or in caſe 

the danger threatning the City be very great, and fo imminent that it will not admit 

of ſo much time as to conſult the Supreme Magiltrate, pure neceſſity will p'cad ftrongly 

for exemption. Upon the preſumption of this Right it was, that L. Fin Governor 

of Em, a Garriſon in Sc, being certaialy informed that the Townfmen had delign- 

ed to revolt to the Carthaginians; preſerved the faid Town, by putting to death the 

chicf Conſpirators. Nay even beyond theſe cates of Necellicy, If a King do neglect to 

revenge the injuries of his Subjyetts, Franciſcus de Vittoria is lo bold as to transfer the 

right of making War upon the Citizens: But herein he walks by bimfcit, for by all ju- 

dicious Writcrs this opinion is rejeQed as dangerous. 

But by what event ſocvet it happens, that the power of making war is manifeſtly in V. 
interior Magiſtrates, whether foch a War may be ſaid to be publick, Lawyers agree not: Whether 2 
For forme a it , and ſome deny it: Surely if by publick we underſtand ro- Wr » 0d 
thing clic but what is done by the right of a Magiſtrate, ſuch Wars are publick : And 1 ** 
therefore he that in ſuch a caſe ſhall ſer himielt in oppotition to the Magiſtrate, iacurs the hach not an 

| due unto thole who behave theniſelves contumacioully againit ſuch as are fer Authority 
over them. But il we take the word Publick in the better ence, tor that which is ſo. om the Su- 
lemn, as without queſtion it is uſually taken, then are not ſuch wars pnblick : For to Ge publick 
the legitimating of ſuch a War there muſt go, as well the judgment of the Supreme and when ? 
Authority, as other Rites and Ceremonics wiuch the Law of Nations have made neceſ- 
_ Neither doth it at all ſtagger me that even in ſuch wars, the goods of ſuch as 
reſiſtance are lawful prize, and given to encourage the Soldiers; for this doth not 

ſo peculiarly belong to a ſolemn war, but that the fame may be done in any other. De- %% last 
ſides, It frequently happens that in Empires of large extent, the Lieutenants of Provin- yugittrarecan 
ces are impowered by their Prince to begin a War; which if fo, then it is all one as if make 4 So- 
the Supreme Magiſtrate had immediately done it Qurd faciends jus quis al l, ej ipſe lemm War, 
auler cenſerar ;; Lack, What right any man ger ts anuther to de, that he bumſelf it reputed — 
the Aber of. But that which admits of a larger diſpute 1s, Whether in caſe no ſuch : 
power be given, the ſubordinate Magiſtrate oy conjetturing at the will of his Prince, 

make War. But this | cannot admit of, for it ſufficeth not to forcſee what the wiil 
of the Prince would be, in caſe he were conſulted withal; but we arc to conlider, hat 
a Prince would have a Magiſtrate to do without adviſing with him, ia cafe the matter be 
im „ and will admit of time enough for a ſerious debate, if a general Law were 
ro be made thereupon. For though the reaſon that moves a Princes will, beiag particu- 
larly inſpeted , may in ſome particular fat ceaſe; yet the reaſon univerſally taken, 
ceateth not, which is, That all $ ſhould be timely prevented: which could not poſ- 
ſibly be, if every infcriour Magiſtrate ſhould aſſume unto himſclf the Right of making 
War. Ons. Manlins was not therefore unjultly accuſed by his Licatentars, that without L. 42. 
order of the people of Rane he had made war againſt the Gao Græcians. For althoug' 
there were certain Legions of the Gauls in Aach his Army , yet having concluded a 
Leaguc with Aach, whether that injury were to have been revenged on the Gallo- 
Grecians, was not in the choice of Cr. Alanis, but of the people of Fame: Cute o- 
pinion was, That Ceſar ſhould be delivercd up to the Germans, for making a War aginſt 
them without order: But (as I believe) not fo much regarding the equity of the thing, 
as indeed to free the City of the fear they had of fo potent a Maſter ; for the Germas's 
had given aſſiſtance to the Ganls, being then enemies to the Romans ; and therefore 
had no reaſon to complain of any wrong done them, in cafe that war with the Romans 
againſt the Gauls were juſt. But Ceſar ſhould have becn contented to have beaten the 
Germans out of Gallis, which was the Province allotted to him, and not have proſecu- 
ted the War into Germany, without firſt conſulting the people of N; clpecially con- 
dcring that there was no danger then imminent : The Germans therefore could have no 
tigt to demand Coſar, conſidering that they had given the Romans juſt cauſe to make 
War upon them; but the Romans had juſt caule to prniſh Ceſar for tranſgreſſing his 
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Commiſion ; as the Carthaginian Embailador told the Romans plainly, in the very like 
caſe, I do vot think, it ft for you, ſaith he, te enquure whether Saguntum were beſieged by the 
public Edict of tic City of Carthage, er by the prevate Authority of our General , d whe- 
ther it were done juſi ly or unjuſtly ? For it edneerns us only to call cur own Sutyelt to an account, 
by wiſe order be did it, The only diſpute berween u and yeu 18, Whither it maght be done wi b- 
ot [reach of or League with yer or net? Cicero detenus the fact both of Od. eu and of 
Hec imat Bratus, who upon their own private judgments made war upon Aarbeay : But 
alckough it kad becn as (car as the Sun, that Anthoxy had dcicrved it, yet ſhould they 
have cenſalted the Scnate and the people of Rome, before they had begun it. For al- 
though it were granted, t at the affront given, did maniicitly deict ve an hoſtile invahoa z 
yet ought they to have expected the judgment of the Scuace and People of Kane, whe- 
rough a juſt ther it hæd not been more cxpedient tor the Common- wcalth, at that time, to have diſ- 
cauſe of War ſembled i, than to have tevenged it; to have treated with him about Articles of Peace, 
de given, yet than to have ruſh'd preſently into Arm's: For no an ought to be compelled to pus ſue 
+ — his own Right, when it cannot be done without {ear of a greater lols. Belides, Sap- 

poſe tliat Awbory had been declared an enemy, yet ought tin. Senate and People of Rane 


riors to 
rx whe- to have had their ſree choice, undet whoſe conduct that War ſhould he carricd on. 


ther it were Thus the Rhodians anſverced Ct, demanding Agdes of them according to theic 
later at that q 6-04, That they were ready to ſend them if the Senate ſhould command them. By 
time to have „ > 1, _ > do , 

diſkmblcd, this and the like «xamplcs (for many ſuch we ſhall mect with) we may learn, not to 
or to hare re- approve of every thing that Hiſterians (thongh ot never ſo good fame) ſeem to com- 
venged ir. mend unto us: For lomertumes they are awed by fear, ſometimes byalled by afleRicn z 
Hiſtoriarsnot ſjrtjpp their dt ot ies to their own occalions: whereſore in ſuch caſes we ſhould endeavour 
— be to be guided by our own uncortupted Judgments, and not raſhly to make thoſe Actions 
_—_— Preccdents, which deſerve rather to be excuſed than applauded z whereby de may 
be drawn into pernicious errors. Now whereas it hath been ſaid, That a publick War 
cannot juſtly be undertaken without the Authority of the Supreme Magiſtrate ; it will 
be necclary for the better vnderitanding as well of this Queſtion, and of that of a So- 


7 
lemn War, as of divers others, to enquire hat that Supreme Power 15, and in whoa 
it reſts : And the rather, becauſe the Learacd of this Age, do not fo well determine it; 
for whilſt cach of them purſacs this Argument, rather according to preſent uſe and cu- 
ſtom, than according, to truth; they have rendred that which, of it telft, was rot very 
eaſie, much more dark and obſcure than it was before. 

Vl That Moral Power whercby Common-wealths are governed, which Thacydides calls 

The Ci Thc Civil Power, he deſcribes by three things ; where ke calls a City, that is truly ſo, 
Power, what ? &vJ5rewer, d/[bdtzor, arlomi, that is, 1. That it ſhovld have a power to make or aboliſh 


Laws. 2. That it ſhovid have a power to paſs Jadzments. And 3. To create Magi 
ſtrates, or whichthe word will likewiſe bear, to raile Taxes ; for every Common-wealth 
Pol. I. 4- cnglt to have a Moral Power in theſe things. Ariſfterle divides the adminiſtration of 
this power into three parts: The liſt is, The conſultation about things common z as a 

bout Peace, Mar, Leagues to be cither made or broken. The fecond is, The choice 
of fit Perſons for Magiſtrates. And the third is, A power to determine all Controvere 
fics. Dicryſus Halicarneſſenſis makes the Civil Fower to confilt in theft three things : 
1. The Creation of Magiſtrates, 2. The Legiſhtive Power, nd 3. The power of con- 
cluduyg cither Peace or War. And cliewhecre he adds this fourth, namely , A power 
to determine all differences, by paſſing deſinitive Sentences; and by and by he adds, The 
care cf ſerling Religion, aud the power of —_ Allemblies. But he that wovld right 

ly divide this power, ſo that nothing be cither deſective or redundant, may Co it th 
He that rules in any Common-wealth, doth it partly by himſclf, and — by other. 
hat he dotli by bimſelf concerns cither Univerſals or Particulars : what couccrns Um 
xcrfals, are the making of Laws or the abrogating of them; and theſe are cither ſacred 
(io far forth as concerns the Civil State) or prophanc. This Aer calls the Art of 
Luilding vp a City: Thoſe firgulars about which this power is convertant, are either 
things dircttly Publick, or Private, yet ſuch as ate in order to Publick. Thoſe that arc 
directly Fublick, are cithet Actions, as Peace, Wat, Leagues, or Things, as Taxes, 
Cuſtoms, Tributcs, and fuch like: Whercin alſo is comprchended that eminent Do 
minion, that cvery Common-wealth hath over the Perſons and Goods of its own Sub 

j:ts, 1o ſar as concerns the publick ſafety : And this Art Ariſtotle terms by its general 
name, Political, that is Civil, or the Art of Counſelling and well Adviſing. Or (as 1 
laid) they ac things private; namely, things controvertcd between ſingular perſcns, 
the determination whereof doth much conduce to publick peace and ſaſcty; and this 
Art Ariftetle terms judicial. But thoſe things which he diſpatcheth by another, he doth 
cither by Magiſtrates or by Procrratots, among, whom we are to place Embaſſadors, 
and Envoyes. And ia theſe things do principally conſiſt the "_ Power. 
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That we call the Supreme Power, whoſe Acts are not ſubect to the power of another, 
nor can by any Humane Authority be made void; when, | fay, by another, I exclude 
him who hath this Supreme Power, in whoſe power it is to change tus own Wil; fo al- 
ſo 1 exclude his Succellot who bath the fame right, and fo the fame power and no other. 
This therefore is that which we call the Supreme Power: Now let us fee in whom it 
reſts, the Sabjet wherein this Soveraign Power remaias, is cither common or proper: 
As the common Subſect wherein Sight reſts is the Body, the proper Subject is the Eye; 
ſo of this Sypreme Power, the common Subject is the City or Common-wealth, which, 
as | ſaid before, is a perfet company or fociety of men. Hence thin we ex. lude thoſe 
who have given themiclves up to the power of another people, as thoſe Nations that 
were conquered by the Romans, were no longer called Kingdoms, but Roman Provin- 
ces: For ſuch a people cannot be called a City, in that fence wherein we now take the 
word, but the unworthy Members ot that City that conquered them, as Servants are the 
meanceſt Members of a Family. Again, It fomcrimes ha that of divers people 
there is but one and the fame head, and yet every one of theſe people do conſtitute one 
perfeR Socicty; ; for it is not Jo in the Moral, as it is in the Natural Body , where it is 
not poſſible that one Head ſhould govern two Bodies: For in the Moral, one andgghe 
ſame perſon diverſly contidered, may be the head of divers and diſtinct Bodies, whereof 
this is a moſt infallible hen; for whentoever the Regal Family of him in whom the So- 
veraign power over dircrs Nations was united, ſhall be extinct ; the power it (elf le- 
and each reverts to its own people. 80 it may fail out, that many Cities may 
be iinkt in fo ſtrait a confederacy, that (as Srrabs (peaks) they may conſtitute but one 
well governed Body,; and yet doth cach of them till tetam the ſtate of a perie/t City ; 
as is well obſcrved both by others, and alſo by Ariffetle in divers es; ſo then the 
common Subect wherein tnis power relades, is Cuy fo underitood as | have already 
. Bur the proper Subject of this power is either one perſon or many, according 

to the ſeveral Laws, Cultoms, and Manners of every Nation. 
And here firſt we muſt diſclaim cheir opinion, who affirm the Supreme Power to be 


(every where, and without any exception) in the People; and that fo fully that it is Noe 


in their power, either to inforce or to puniſh their King, if he govern amis: What 
great milchicfs this opinion, being once fixed in the minds of the Kabble, already hath, 
and hereaſtcr may introduce, there is no wiſe man but may eaſily diſcover. For con. 
fatation of which opinion , we offer theſe Arguments to the more ingenious Reader. 
By all the Laws both of the Hebrews and Romans, it will appear; that it is lawful for 

man that hath power over himielf, to bind himfelf as a Servant, or an Apprentice 
to whom he pleaſeth. And why then ſhould it not be as lawful,” for any people natu- 
rally free, to give themſelves up to any one perion ot Society to be governed holy by 
them, without retaining any part of their liberty to themſelves ? Neither will it ſuffice 
to ſay, this is not to be preſumed; for the queſtion is not what in a doubtful caſe is to 
be preſumed, but what by Right may be done; and it is as vain and frivolous to urge 
the inconveniences that may ariſe from hence : For there is no form of Government 
whatfocver, be it never fo well fankcd and framed in the Brain, but upon the exercifc 
of it will produce ſome inconveniences and ſome dangers with it ; fo that we muſt, do 
what we can, reſolve to take the advice of the Comedian, Aut hee cum illis ſunt ha- 
benda, aut ile cans bis mutrenda ſunt , cither tos accept of the incomementes with the conven» 
ences, or ts renne beth, and ſo live like Beaſts without Governmear, which the great- 
eſt inconvenience of all. As there ate ſcvcral kinds of Trades or Callings for men to 
live by, ſome better, ſome worſe, and cvery man is permitted to chuſe which he pleat- 
eth; ſo there being ſeveral forts of Government, it is in the peoples choice which of 
them they will be governed by: Neither is the right to Govern to be meafured by the 
excellency of the Form, whereof divers men judge diverſly, but by the freedom of their 
own will: What Cats ſometimes ſaid of Laws, may as well be faid of Goveraments; 
There are none fo perfe®, but have ſome defeſts. But what the fame Cars obſerved is very 
true, It is ſufficient to commend any Government, that it produceth good eſſects in the 
general, and proſiteth the greater part of mankind. Now, as Cicere ſpeaks, To rechen 
up all the incorvementes only mm any Government, and to paſs over with ſilence all the corvemen- 
cet 41 , beeanſe the prod that we ſerk for we cannot obtain, without the evil wine we would 
end. But of theſe ſeveral kinds of Government our choice being made, and the right 
thereby transferred to another, to teaſſume it at out pleaſure upon what pretence ſoever 


is unjuſt. M any cauſcs there may be for which a people may be induced to renounce, and / 


yield up unto others all right of Government : As namely, when they ſhall be reduced 
into ſo great danger of their Lives, that no other way can be found whereby to defend 
themſelves ; or when they ſha'l be oppreſt with fo much wa, as that they cannot o- 
therwiſe ſuſtain rheraſelves. Thus the Iſtaelites being diſtreſt by the Ammonires, ſent 
for Jephcba, and rather then be oppreſt by a Foreign eremy, they transferred the G0 
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vernment upon him, whom before they had baniſhed, Judges 11, This alfo was the 
condition of the Campanes,when they ſurrendred themſelves unto the Remars, in this Form ; 
We, hy theit Emballa:tors, wr the name of all the people of Campania, dos freely ſarrender and 
give tp aur ſelves, ou City Capua, er Ficids, Temples, togerber with all that we have, l - 
dunt and bamane, into your power, Ort Fathers. And fome pcople we may read of, 
who have off-rcd themſelves ro the Romans upon condition of protection only, and have 
Av». been rejected : as the Faliſci, and the Sammies. And if o; what then ſhould hinder, but 
Lic. lib. 6. that fome pcople may in like manner ſurrender all power and right over themſelvcs to 
(ib. 8. fome one wan, by whoſe wiſdom and power, they expect protection? Alſo it may ſo 
happen, that a man having vaſt poſſeſſions, will not admit of any to inhabit his Countiey, 
but under condition to ſubmit ro his Jurildiction : or, It is poſſible, that a men having 
large Territorics, and a multitude of ſervants, may manumit them, giving tocach a pro 
portion of Land, on condition, that they yield bum their fabyzcticn with fome kind of 
Tribute. Precedents of this nature we want nut, Tara ſpcak ing of the Germans, faith, 
That every ſervant hath bus ſeveral beaſe, and peentiar efftate , and governs bis un Fawaly: 
his Lord in poſung upen him what propertron of Corn, Cattle and Garments be pleaſeth , which be 
c ty race, ana i 4 ſervant, butberts, obeys. Add hcreunto what Ariſt otle oblcreed, 
Some pcople That ſorac men ate natural ij ſervants ; that is,ſo apt for {rritode, as if Nature had made 
narurally (cr- them for no other vie : and ſo are ſome people too of ſo fervide a diſpolition, that they 
vile. know bettet how to obey, than hew to govern ;, ſuch were the Cu who told the 
Strab. lib 12, Fomans plainly, when they offered them Freedem , that thry could not lire without 
a King. So ſhileſtraras in the Life of Aena, It is but folly to ſet at liberty the Ti. 
„ Ayſrans and Geres, (or they value it not. Belides, there were not a ſew people who 
have becn perſwaded to admit of Kingly Government by the example of other Nations, 
who ſor many Ages have been cbicrved to live very happily under it. Seneca [peaking 
of Brutus, ſuth, Theugh be werg in other matters a gallant man, yet in this be ſeemed tome to 
Lib. 2. de l. err, Not to have bebaved himſelf like a Stoick > That be was either rige at the Name of 
* a King, when the beſt Form of Government 45 that which u under A good King : Or boeped for Ln» 
berty there, where the rewards due to Empire and Subjeition were ſo great ; Or that be could 
The ben Go- believe it poſſible to recall the Prumurgoe Government, waleſ; be conld reſtore the Citizens to their 
vernment is Ancient Manxers : or that be could reduce them to an equaluy of Gul Rights, and put in force 
under a good their ancient Laws, when he Jaw ſo many thouſands of men to fight, Non utrum ſervirent fed 
King. vtri, Not whether they ſhould obcy or net, but whom they ſkould obey. Some Cities, faith Ley, 
were ſo well pleaſed with the Government Kumencs, that they would not have changed therr 
condition with the Freeſt Cities ig the worid. Ihe like is recorded by Jfecrater, That 
deſerted the Free Cities of Greece, to lroe i Salamina 4 City in Cyprus, ander the A Go- 
vernment of Evagoras. Again, ſuch may be the condition of a City, that there remains 
no probable hopes of ſafety, unleſs they put themſelves under the Dominion of one ſingle 
perion. Such was the ſtate of the City of Rome, which moſt wiſe men thought could not 
tave been preſerved, had not Augsſtas Ceſar atlumed to himfcif the ſcle Government of 
the whole Empire. Such calrs,l ſay,not only may, but do uſually happen, as Greys oblerves in 
the ſecond of his Offices : But (as hath heen alrcady ſaid ) like as private Dominion may 
by a Juſt War be lfu acquired, ſo alſo may Civil Dominion, or the right of Empire, 
it it depend not upon ſome other. Nor would | be thought to ſpeak this of Monarchical 
Government only, where that is received; but the ſame Arguments will hold for the ac- 
quiring of an Oligarchical Government, where the Nobles have excluded the Common 
and alſumed the Government upon themſelves. What, that there is any Common 
wealth ſo popular, wherein ſome, as the poor, the ſtranger, women and yourhs are not 
excluded trom publick Counſels? Even now there are ſome people allo that have others 
truckling under them, and who are no leſꝭ ſubject unto thera, than they could be unto 
Kings, Whence ariſeth that Queltion in Ly. Are the Collatine prople under their own N 
riſurQtiong, or have they any power that 1s their own? And the Campares when they ſurt en- 
ted themſelves unto the Remaxs, arc ſaid to be under the Jurifdiltion of the Romany 
Acarnania 2s allo Amphilechia arc faid to be ſubjet to the Hut-: fo are Fra and 
Canms to the Dominion of the Rhodiarr, The Emperour Oe gave all the Cities of the 
Aers to the Province of Granado in Spain, as Tecitas teſtifies : So did Flaly the Cir 
Some ings Pydva to the Niymbians. Many other examples are here produced, all which were abſo- 
are 1» d. lutely Null, if it be granted, That the Right of Government be at the diſpoſal of them 
raab they that are governed. Again. ſome Rings there are, that are not ſubj-(t to the whole body 
ene“ of the people, as Hiſtories both Sacred and Prophane do teſtiſe. I chow ſhalt ſoy, faith 
Ade bor God to the Marlies, I will ſt A King ſupra me, above me, Dur. 17. 14. And unto 8 
the people. m faith God, Show them rhe ric lr 07 1447 of the King lar ſhall rein over them, 1 Sam. 
Deut. 19. 13. f. 4. The like we may read, 150.9. 16. and 1 Saw. 10 1. ſtill it 1s ſaper cn not un- 
der my people, but over them: not under them, to ſerve them; but over them, to ſave, 
deſend and deliver them. Thus Dead and Solomon arc faid to be anointed over th 
pcopic. 
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—＋. over the Lords anointed, and over Iſrael. And David gives thanks, that Cod 2 ——_ 4.2 
ubducd his people under him. Chriſt alſo dechres as much, Where he faith, To Bog ray 


Kings of the Gentiles exerciſe dominion over you, Luke 22. 25, 


The Power of Kings ore Subjell it their own : — 
But none can Kings command, but God alone. 


The three Forms of Government are by Seneca thus deſcribed : Somerimes the people the Fo. 14 
molt ts be feared 1, ſometimer, if the Government be ſuch, thoſe moſt in favour with the Ge 
nn, theſe particular perſons upon whom the whole power of the people, and over the 
prople is develved. For ſuch, laith Platarch, bave power to govern, not only accoraing ts the 
Laws, but even the Laws themſelves for the publick good. Thus Oranes in Herodetur deleribes Fin 
a King, That be may do even what be will, without being accoumable to any. So doth Dim 

» That be may ſo rule, 41 net te render an Account to any. Panſanas tothe Meſſe- 
mans, oppoleth Kingly Government to that which is lyable to give an account of his Acts 
to others. Ariftotle affirms, That there are ſome Kings who are urcveſted with as much power 
4s tlſewhere 4 whole Nation hath over it ſelf, er whatſoever it hath. So, as ſoon as the Re- 
man Generals began to allume unto themielves Regal power, the people are ſaid to con #9 u 
fer upon them all their power and authority over themſelves, as Theephils cxpounds it. — = 


Hence is that excclilcat laying of M. Antommas, None but God bumſelf is the Judge of King s. bar ts Got 


; © it h bounded by no humane as other powers are. granted, that tee, indeed ſcems to 

uno Kings, and tells chem what they ſhould do. And Princes will fay ry 1, 

Tasten mibs ee, a” ger Logs e, That only is lawful for me ts which the Laws account ſs. But as Meſts teach- 

eth ws whar a King ſhould de! fo Same! tells us what a King may do : Mouſer tells us his duty, Same! his power, The 

of rwo diſtin& parts , the one Dire, the other Coercive : the former points at the rationabiliry of the 

at the danger we run into, if we break the Law. Now Laws ferve to direct Kings, becauſe they mind them 
have no power to force them to that duty, much let to un King them if they do it not. 


Dion Prufarnſu ſpcaking of ſuch a King, ſaith, He ©: free and abſolute in power, both over 
N — — — what be will, be doth \ and what be will not, be doth nr. Such an- 


in Greece was the Kingdom of the [nachide at Argis, whom A terms the Ara- 
* Dent. 2. 10. For the Ag in Ae thus beſpeak their Ring; 
Our State and Ciry is in thee, The Lace omen ans in the of the 4. 
Then need'Þ not fear Laws Drau; bites, claim to be of Kin — they hag 
Sacred ar Altar, is thy Throne, two Kings ; but Mage Nomine quam myevie , Mare it 
Nam than Power, 43 Corr, Nepos teſtifies. 


For all are Rad by thee alone. 


Much different from what Theſes: himſelf, though a King, ſpeaks in Euripides, concerning 
the Common- wealth of Athens, 


——  Athcns bens Free, 
EH by any one diſdains to be |; 

The Free there are Kings, who Annually 
The Government to this, or that decree. 


For Thun ad Puch informs us, was not their King, but their General in War, and 
the Guardian of their Laws in peace, in other matters he was but with the reſt of 
the Citizens. Hence it comes, That thoſe Kings that are acc to the people, as — 3. 
thoſ after Lycargas ;, but eſpecially as the | were to the Lacedamonians, are by Pe- Vit. Av 
bins Pheareh and there, id eo be ings in Name only, but not in Power : which example 
of the Leden, notwithſtanding, moſt of the Grecian Cities followed. Panſanins * 
to the Corinthuans, thus teſtifies of the Argives, That they were ſo far addifted to parity and — 

» that length they reduced the power of their King rho almoſt nothing ; for to the Sons and yame only, 

Poefterity of Citus, her th net any thing, but the bare Name and Title of 4 Kingdom. And not in power 
therefore A-i/torle denyes, that tuch Kingdoms do conſtitute any ſpecial Form of Govern- 
ment, allowing them bor as parts, either of Optimacy or Democracy. Nay, even among 
ſuch people as were not perpetually by Kings, we may find ſome footſteps of Some have 
a Temporary Monarchy, not at all ſubject unto the AL. Lin Solinater in his Cen- — 


forſhip disfranchiſed all the Tribes but one in Ru for their lagtatitude; — — not the nam" 
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his power over the whole body of the people. And ſuch was the power of the Dictators 
in Home, [rom whom there was no Appeal, no not unto the People ; whence it came to 
va, thot as Livy informs us, An Edict from the Dictatot was as Authoritative as an 
Ora le from God : Neither was there any ſafety at all but in obcdicnce. For though Rings 
were banned, yet was the Regal Power comprehended in the Dictatorthip, 

The Arguments produced for the contrary opinion, are calily anſwered: For in the 
frit place, Whereas they fay, the Thing that conſtitutes is greater than the Thing n- 
ſtituced ; and therefore the people that make the King, mult needs be greater than the 
King they have made: l anſwer, That it is true, where the Authority of the thing con. 
[tiruted doth always depend on the will of the Conſtitutots; but not where the Aut hot i- 
ty once ircely given, doth ever after fully remain in the perſon that received it. As for 
example, A woman being free, may chuſe whom ſhe will for her Husband ; but havins 
once choſen, the woman is perpetually bound to obedience: (So he that teiolves to put 
himſelf as an Apprentice, hath a freedom to chuſe his own Maſter ;, but having choka, 
cannot free himſelf when he — It was well ſaid of Yalentinian, who being firſt 
choſen Emperor by the Army, and afterwards denying them a requeſt, which ſeemed 
unto him unreaſonable, told them, That it was mdeed im their power to have choſen, or not 
to have choſen bum, but being choſen, what ye demand 11 in my power to grant, but not in yours 
to exatt i your dmty to obry, and mine, bring your Emperor, to conſider what conduceth to 
the General Safety. Neither is it altogether true, what they ſeem to take as granted, 
that all Kings are conſtituted by the people; as may calily be proved, as well by ſome 
Fathers of Families, who adant of Strangers under the condition of Subjeftion, as of 
ſome Nations conquered by the Sword. 

Another Argument they draw from that maxim of Philoſophers, That all Government 
is granted for the benefit of the people, and not of the Governors; and therefore the 
end being more noble than the means, they for whoſe good Rulers are conſtituted, are 
above the Rulers themſelves. But neither is this univerſally true, That Goverament is 
for the good of the perſons governed; for ſome are for the ſole uſe of the 
as that of a Maſter over his Servant, is chiefly and principally for the good of the Ma- 
ſter; but the good of the Servant is but exttinſecal and adventitious, as the Phyſicians 
gain is but accidental to the Phyſick he gives. There are alſo ſome Governments that 
are for the mutnal benefit of both parties, as that of an Husband over his Wife: So of 
Empires, ſome are gained by the Sword, and thoſe doubtleſs are for the benefit of the 
Conqueror; neither is it therefore to be accounted tyrannical, which word (as now ta- 
ken) implyes ſomewhat of injuſtice: And ſome Empires are for the mutual good, both 
of him that governs, as of them that are governed; as when Jephtha was made King to 
defend the oppreſſed Gileadites. Yet notwithſtanding i cannot deny, but that in moſt 
Empires, what was long ſince ſaid by Heſwd, Herodaws, and Cicere, is very true, That 
Kings are conſtituted to adminiſter Juſtice to their people. But to infer from thence, 
that the people ate above their King, will be no good conſequence ; for the Guardian is 
appointed for the good of his Pupil, and yet hath he a right and a power over him. But 
vou will farther ſay, That in caſe a Guardian perform not his duty he may be removed, 
and why then may not a King? Whereunto I anſwer, That the caſe is not the ſame, for a 
Guardian hath a power above him, by whom he may be judged, but ſo hath not a King; 
for that there may be certain bounds ſet to all humane power, it is neceſſary that we ad- 
mit of one to be Supreme; and That one mult be either a ſingle Perſon or an Aſſembly, 
unto whom are referred the laſt Appeals; whoſe faults becauſc they have no Superior 
upon earth, God himſclf is ſaid to puniſh: And if he do not, yet is that very toleration 
intended, either as a puniſhment or as a Tryal of the . It was exc advice 
that Tac gives in this caſe, The Luxury and Covetonſneſs of Princes, are to be endured 
with the ſelf ſame neceſſary patience, as we do ſtorms and tempeſts at Sea, or drought and ſear- 
city by Land, or the like natural inconveniences which are not to be averded Fer wices there wall 
be as long as there be men; but this is our comfort, that as they are not perpetual, ſo they are 
femerimes rec empenced with great advantages. It was well laid of Af. Au elit, That if pri 
vate perſons offended, the Magiſtrate is to 2 Judge; If the Magiſtrate offend, the Prince : But of 
Princes God alone 15 the Judge. us doth-/1igis (being himſelf a King) plead in 
Ca/ſio/orc, in the behalf of Kings, Canſs Regie poteſt u ſuperms eſt applicands Tudors quan- 
doquidem 1lla t calo petita eſt, & ſol carlo debet innocentiam \, The miſcarriages of Princes are 
le referred to Gods Tribunal, for receiving their power from Heaven, te Heaven lane they 
owe their inrocence. And prefently after he ſubjoyns, Newber can we be accountable te any 
ether, becauſe upon Earth we have no Judge, nor within our Domunons any Peers. Another no- 
table place we have in Gregory Turenenſis, where he (being a Biſhop) thus belſpeaks the 
Ning of Fance, If any Subjeft deal wnjuſtly with ur, ut w tn thy power, O King, to pumſh 
Ie But if thou eppreſs us, who ſhall judge thee? We may complain unto ther, and if thou wilt, 


ther mnt near etz but if not who, ſhall condema thee, but be only that u Juſtice it ſelf ? — 
Other 
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other opinions of the . ences, Porpryry commemorates this, That Empries fall mat to ay 
2 4 vy Chance, lat by the FAD i Providence of God. Cana. paſſe bang! 1. tur, buy: « util 
reges conftitaiticr, aptt 145 quts in Hilts temporibas ab wits requanter ;, Loot, faith leu Us, b 
1 . get "(4 it 14 that wen are been, by the fame it #5 that K ins s are or 4ained Not by chi 
or peradventorc, but by Gods ſpecial appointment ; as berry futed for fac! ines mt wines, 
and for ſuch perſon, over whom they are to rule, (according, as it doth beit aclvance tut 
great deligns of Gods Wildom and Countels, whole inſtruments they arc.) Thus is he 
laid to raile up Phar4sb to maniteſt his power in hun, Exod. 9. 10. Kan. 9. 17. Thee 
were the ſober thoughts of the Egyptians themielves, as Diedoras oblerved , ENA 
nen ſore drowns provideutra pervemfſe Keyes ad ſumman on + They are he- 
ded, that it 15 not without a drome providence, that Kings aſcend to the lug beit power. 80 St. 
Auen, He that gave the Roman Empire te Augultus, gave ut afterwar is to that monſter of 
men, Nero: He that fetled the fume Empire in Velpatian aud by Sor Titus, did afterwards 
tranifer it Domian. hat Conſtuution of Clement 15 very pertmem to tins purpole, 
Kerem times gr, , donune elethum ;, Th ſhale fear the King, knowing til bis choice ts 
from God: Neuber will ir avail to fay, that we read of fonte people who have been 
puniſhed for the fins of their Kings; tor this happens, not becauſe the people do not 
reſtrain and punih their Kings, but becauſe they tacitely coulcut to their vices : 
Or haply without regard to this, he makes ule of that ſuperciniacat power that he hath o- 
ver the lives of every of his Creatures, whereby to panith thole Kings by taking away their 
Subjects, it being the proper puniſhment of Kings to be thus weakaed “. 

down another , and that rramfers Crowns and 


by whom he Now to ſuch 25 judie! 
do not only forerel the Coumſch' of God : but the very 


Kings and Princes, by whom 


ü Kin. 1 2. ces by nume, FL 44-4. Which plainly 
A ot bed h 9% whom he incendy 16 cflett kis pur 
and graces according'y. * The proper puniſhment of Kings is to be deprived of their $uvjetts. 

Others there arc that ſeem to fanſic to themſelves mutual ſubiection, as in caſe the 
King ſhall goverr! well, then the whole body of pcoplc ſhould obe; but in caſe he go 
vern ill, then he ought to be ſubject unto the people. Now if what they (iy do amount 
to no more than this, That our obcdicnce to Kings binds us not to do any thing taat i; 
manifeſtly wicked; they ſay no more than what ail ſober men will grant: Vet doth not 
this imply any compnlion or any right of Empire that is in the people. But in cale they 
had a purpoſe to divide the Government with the King (whereof we ſuall have occaſion 
hereafter to ſpeak ſomewhat) they ought to allign bounds and limits to the power of ci- 
ther party, which may caſily be done by making diſtinCtioa of cither Places, Perſons, or 
Aﬀairs. But the well or ill management, eſpecially of Civil Aﬀaics, being apt to admit 
of great debates, arc not ſo fit to diſtinguiſh the parts; for great confuſioas mult nec. 
farily ariſe, where the right of power is to be judged of by the pretentions of good o. 
evil acts, ſome judging of theſe Acts in favour to the King, others in favour to the people; 
which confuſion no people, that I as yet know, were ever fo imprudent 23 to introduce. 

Theſe errors being thus refated, It remains that we ſet down foie Cautions, winch 
may guide us to give a right judgment, to whom in every Nation the Supreme Power 
belongeth , whereof the firlt is this, That we fuffer nut our (elves to be decerved by fact 
names as ate ambiguons in ſence, nor with the ſhew of outward things. As for ex1n- 
ple, Although amongſt the Latins, a Kingdom and a Principality are ufuaily oppolites; 
as when Ceſar faid , the Father of Vercingeterigit having got the principality of Gala, 
was ſlain for his aſſecting the Kingdom: And when Pio in Taciris lad, that Cermeanicus 
was indeed the Son of a Prince of the Rowan: , but not of the King of the Par- 
thiess. And when Sactonius faid that Caligula wanted but a little of changing his Princi- 
pality into a Kingdom; yet we find thete Titlc# of times promiſcuoully uſed. For both 
the Lacedemoniar Generals , who derived themflvcs from Herenier, though afterwards 
they were ſuhjected to the Feri, yet were ſtill called Kings. And fome ancient Kings 
of Germany there were (as T wins relates) who Reigned, git ſus ſendi, quan juvends 
frown z more by perſwaſinnr, than by power. And as Ly ſpeaks of King Evander , that 

governed rather as a prudent Magiſtrate, than as a King. Thus Sein, calls Haun 
the King of the Cirthagimant: And he that wrote the Life of Haunibel faith, That as the 
Romans choſe every year two Conſals, ſo the Carthaginians choſe two Kings, (meaning their 
Sufferes or Judges.) Among theſe Kings, improperly fo called, we may likewiſe recko:1 
their Som, whom their Fathers were plcaſed ro honour with the Title of Kings, thougi 
they reſerved unto themiclves the Regal Power. Such was that Darius, whom his Father 
A-rtaxerxes commanded to be killed, being firſt condemned tor plotting his Fathers death, 
as Platarch relates the Story. So on the contrary, The Roman Emperors, ater they had 


openly aſſumed unto themſelves Regal Power. contented themſelves with the Names 
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Of the Supreme Power. Caut ions. BOOK I. 


aud titles of Genc:1s or Princes, Nay, the Enligns of Regal Power are in ſome Free 
Cities uſually given to Princes. But now the aſſembly of States, that is, of choſe that 
repreſent the whole body of the people, digeſted, as Gunther ſpeaks, into three orders 
namcly, Prelates, Nobles, and the Principal Burgeſles of Cities, do in ſome places in- 
deed lerve to this end only, to be the Kings Greater Council, whereby the grievances of 
the people, which are oſt times concealed by his Privy Council, may come to the Kings 
knowledge, who have alſo power to determine them, as it ſhall ſcem good unto theui, 
according to Cuſtome. But in other places they have power to call iuto queſtiou the 
Actions of the Prince, and alſo to preſcribe Laws which ſhall be binding even 
to the Prince himſelf. There are many alſo that place the difference between the Su- 
preme and the Leſſet Powers, in the tranſlation of the Empire by Election or Succe llion ; 
Attributing the Supreme Power to this latter, but not unto the former. But this hulds 
not univcrially true: For Succeſlion aſligns not the Form of Goverument, but the Cou- 
tinuation of a Form in the ſame Family. For the right which began in the Election of 
ſuch a Family is by Succeſlion continucd. Among the Lacedemomans the Kingdom, even 
aſtet the Ephors were couſtituted, was hereditary : And of ſuch a Kingdom or, Principa- 
lity it is that Ariſtotle ſpeaks, where he faith, That ſome paſs by the right of Blood, and 2 
by Eleltion. And ſuch in the time of the Ancient Herocs were moſt of the Kingdoms of 
Greece, I mcan ſucceſſive; as both Ariſtotle and Thucydides obſer ved; to doth Dionyſuew 
Halicarnaſſenſiss Whereas on the contrary, the Roman Empire, even aſter all power 
was taken as well from the Senate as people, was always transferr'd by Election. 

XI. A Sccond Caution ſhall be this, It is one thing to enquire concerning the thing, and 
The Second another to enquire concerning the manner of holding it, which holds good not iu tit gs 
Caution, Corporcal only, but in things Incorporeal. For as a Field is a Thing, fo alſo is a Pate 
The thing it 18 an Act, or Way. Bur theſe ſome may have by a full right ot propriety, others 
ſelf diſtin» by aright uſufruftuary (as a Farmer hath a right to his Farm,) and ſome others by a Tem- 
gviſhr from porary Right: As the Roman Dictator the Soveraigaty but by a Temporary Right, So 
the manner of Kings as well thoſe that are firſt Elected, as alſo thole that ſucceed to them in a riylit line, 


Par'\jinicors 


why callcd. 


N. hol their Kingdoms by an Uſufructuary right; (that is, they hold them as to all the ri 
and profits, but not to alienate them.) But others hold their Kingdoms by a full Right 
of Propricty, as they that by a juſt War have conquered them: Or he to whom any 
people, to prevent greater miſchiefs, have yielded themſelves Subjects for protection, 
lo as they rclerve nothing unto themſelves. Neither do I agree with thoſe who hold that 


the Roman Dictator during his time could not have Supream Power, becauſe it was not 
—— For the Nature of zl Moral things are beſt known by their operations: 
Vhercfore thoſe powers that have the ſame cftects are to be called by the ſame name. 
But a Dictator during his time, exerciſeth all Rights that a King doth , who holds his 
Kingdom by a full right. Neither can any Act of his be made void by any other, 
as may appear by the Caſe of Falun Rutiliaunus, whom when the people would 
have preſerved, they could deal with the Dictator by no other means but by Petition ; 
Whence we may conclude, That he had the ſame ſupreme power. Now the Duration or 
Coutinuation of a thinggalters not the nature ol it; yet if queſtion be made concerning the 
dignity which is uſually called, Afzjeſty : doubtleſs, he that hath it perpetuated unto 
lum hath the greater Majeſty, than he that hath it for a time limited only; becauſe the 
maumncr ot holding it adds much to the Dignity of him that holds it. Now what hath 
have 2 ute ei 11d of Kings, may allo be ſaid of ſuch as are, either during the Minority of Kings, 
power during Or during their Captivity, or Lunacy, appointed Protectors: For neither are thoſe ſub. 
their time, j- unto the people, nor is their power revocable before the time come, appointed by 
p | the Laws, But ic is otherwiſe with thoſe who have a Right which is at any time revo- 
sf 2 cable: As they who reign only during the pleaſure of others, ſuch was the Kingdom of 
- 496 ng the Vonual- in Africa, and of the Goths in Spain, who were as often depoſed as they 
pl wire diſplcoic. the people. And every act e theirs might be made void, becauſe they who 
hope. gave them that power, gave it under condition of Revocation : And therefore not ha- 
"9p Yar! vying the tanie clieft, they could not be faid to have the ſame Right. 
| \ T gaunſt what I have before ſaid, That ſome Kingdoms are held in full right of propriety, 
Sore ee, that is, as Patrimonial: There are very learned men that make this objection, That 
raign h Men heing free, are not to be trafhckt away from one to another, (as things that are 
dreien, bonght and fold: ) But as the power of a Maſter is different from that of a King'; ſo is 
with 2:1 prrtonal liberty from that which is Civil: And the freedom of ſingular per ſons, from 
— ehe freedom of States. The Stoicks themſelves confeſs, That there is a kind of ſervi- 
$/114, a. 4, Virnde in ſubyction, and the Subjects of Kings are ſometimes in Holy Wrir called their 
Pig. 1+. Servants: As perſonal liberty excludes the power of a Maſter, fo alſo doth civil 
4 Sam. ---22, liberty that of Empire, and all manner of Soveraignty properly ſo called. Ivy 
* rao tus oppoſeth them, Before men had tafied the ſweetneſs of liberty, they deſired a 
i King. And again, Whas 4 frame is it for the people of Rome, who when they ſerved 
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wider Kings, were never ſtraitned by War, nor beſieged by an enemy, being now a free peop'e tn Lin gs 
be beſiee'd by the Hetrulcans. Aud in another place, The people of Rome live not now un er 
Kingly Government , but in liberty. And ellewhere he oppoteth thoſe Nations tl: 
were free, unto thole that lived under Kings. So allo Seneca the Father, We 014 
net to groe our opinions in a Free ſtate, in the ſame manner as we did under Kings, Yea, and | 
Cicero, Euber we did not well to expel Kings, or we ought to reſtore the people to liberty, nat 11; 7 wa x34 
words only, but im deeds. Alter thele comes Tacuus, The City of Rome, faith he, was at OOO 
fit governed by Kings, but it was L. Brutus that mnſtituted Liberty and Conſular Authority. 
And to be ſhort, every where among the Roman Laws, when they treat of War aud 
rccuperatory Judgements, all Foreigners are diſtinguiſhe into Kings and Free people. 
Tir queſtion then here pur, reſpects not perſonal, but civil ſubjection. ln which Kale, 
ſome Nations are ſaid not to have power over themſelves. Hence is that in Livy, Which 
Cities, Ficlds, and Men were ſometimes under the power of the eAftolians. And that alio, 
Ave the people of Collatia a free people ? (i. c.) have they auy power over themſelves ? Ne- 
vertheleſs, to ſpeak properly, when any people are faid to be alienated, it is not the Whena king. 
men, but the perpetual right of governing themſelves, as they are a people, that is alic- dom is atiera. 
nated. As vain and frivolous is that Interence, which concludes, That becauſe Kings — it is not 
conquer Nations by the blood and ſweat of their Citizens, therefore what is ſo conquered, bu t — 4 
ought of right to belong rather to them than to him: For pollible it is, That that King may of geverning 
pay his Army out of his own private eſtate, as Af. Anthony did in his Bohemian Wars, cus that is 
who when the Roman Treaſury was exhauſted, being uawilliag to impoſe any more Taxcs Wicnued. 
upon the e, brought into Trajan Court, and made fale of all his Veſſel; of Gold, 
Silver, Cryſtal and Myrcrb, together with his own and his wives Robes of Silk and Goll, 
and all other theic Ornaments and Jewels for the maintenance of the War. Or he may 
pay his Army out of the rents and profits of that patrimony which attends the Principali- 
ty : And therefore Ferdinaudo claimed to himſelf all that part of the Kingdom of Graua- 
4s which he had gained, with the rents and profits he had railed out of Caſtile, during the 
time of his Marriage, as Mariana teſtifies. For although a King have but the mean pro- 14h, 23. 372, 
fits ariſing out of that Patrimony, in the ſame manner as he hath the right of governing Et 
the people who have elected him, yet are ut:oſe profits properly his own. As it is allo 
in the Civil Law, here though the Inheritance be judged to be reſtored, yet the profits 
are not, becauſe they are perceived, not from ti e inheritance, but from the thing it IE. 
Poſlible therefore it is, that a King may be fo polieſt of the Government over ſome peo- 
ple in his own proper right, that it is in his own power to alienate it. As it was granted 
to Baldwin, by thoſe that accompanied him in his expedition to the Holy Land, That the 
half of all the Cities, Provinces, Tributes and Prizes that ſhould be taken in that War, 
ſhould be his. Strabo tells us, That the Iſle Othara ly iug againſt I cnarus did belong to Ex 1, g. 
ryclis, one of the Lacedemonian Princes, in his own Right. So we read that Salem gave 
Hiram of Tyre twenty Cities, not of thoſe that belonged to the Hebrew: For Cabul t Kings 13. 
(which was the name impoſed on thoſe Cities) was ſeated without the Hebrew bounds, y 
7of. 19. 27. But out of thoſe, which the people that were enemies to the Fews, had held 
till the days of Solomon, and were partly conquered by the King of Zeypr, and given unto 
Solomon in dowry with his daughter, and partly conquered by Solomon himſelf. For that 
theſe Cities were not at that time poſſeſt by the Hebrews is evident from this, That as 1 Chrom. . 
ſoon as King Hiram had reitored them to Solomon, he then planted ia them a Colony of 
the Jews. So we read that Hercules gave the Kingdom of Sparta which he had con. 4 4. 
ed by arme, unto Tindareu, on this condition, That if Hercule, ſhould have any 
children of his own, ſhe ſhould reſtore it to them: And having conquered the Epirors, 
he gave them to Apollo, So we read that eAgimus King of Doris, having called to his afſi- ,,,.. 
ſtance Hercules, in his War again!t the Lapiche, gave him a part ol that Kingdom as his gad. * 
reward. Ochreus King of Salamine, having no children, left his Kingdom by his Te- 4po4od. 
ſtament unto Trac. Amplipolis was given in a Marriage dowry to Acamanrtes, the Son of 
Theſews. And in Homer, Azamemnon promiſes to give unto Achilles ſeven Cities. 80 
King Anaxagoras freely beſtowed two parts of his Kingdom upon Aan. So gain 
in Homer, we read that Jobates gave his daughter to Bellerephon, with a part of his Ring- 
dom in Dowry. And Juin tells us, That Dariws bequeathed by his Teſtament his King- ;;;. 4. 
dom to Artaxer ves, but the Cities whereof he was governour only, to Cyrus. And pro 
bable it is, That the ſucceſſors of Alexander every one for his pact, did ſucceed him in 
that full Right of Governing the Nations, which were either formerly under the Perſian 
Empire,or which they afterwards gained,by the right of their own Conqueſts. And there- 
fore it is not to be wondred at, that they claimed unto themſelves the Right of Alienation. 
So when King Atralus the Son of Eumenet, had by his Teſtament made the people of Rome 
heir to all his goods, they under the name of goods, poſſeſſed themielves of his Ring- 
dom, whereot L. Florus ſpeaks thus, The Word, Heir, implying an Inheritance, the people %%. 2. Faiz. 
of Rome held his King dom as a Province, and A as gained by War or by force of Arms : y Liz. 38. 
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by Wat, w. 1. yet more 716 tem, by Fl Teſtamentary Kig be. So when afterwards Nicomed:es 
(the King of Bibyria ding) made the Romans his heir. They preſently reduced his 
K+;:1pdom into e ſerm of a Province: Whicreof ({icero thus, We hade added to our Jibe- 
raancethe Kingdom of üuhynia. So that part of Libia, wherein the Citics Berenice, to- 
lamais and Cyrene Novo, was by King Arie given by Teltament to the lame people. 
And Tacty makes mention of ſome Ficlkl:, which belonging formerly to King Appio, 
vere by him leſt together with his Kingdom, to the people of Rome. Procopins like u iſe 
tells us, 1 hat King Arſzces by his Teſtamear divided the Kingdom of Armenia, Icaving 
the greater Armerxia to Arſices, and the Weller to Ti;raves, And hence it was, 
That King Herod having obtained from Avg. Ceſar a Puwer to leave his Kingdom to 
which of his Sons he pleatcd, was fo often ovierved to alter his Teſtament. This cuſtom: 
allo was much in uſe amony{t the Gorbs and ardals, in thole Kingdoms which they held 
by Cenqueſt. The lame we may obſerve much prattifed among the Turks: Sultan Ala- 
dine bequeathed by his Will many Cities to O: Bajazet alto gave diverſe of the Cities 
of Scrya to Stephan, in ur out to his own Wife, being Silter to Stephane, Sultan 4. 
homer be qucathed Is Kinzdom by his Teſtament to Sultan Afrat: and Aabamet the 
Turk intended to have divided his Empue, and to have left the Alian Empire to Aduſt a» 
ha, and the European to At. I his alſo was ticquently uled in many other Nations. 
To rchcarle thein all would be no leis troublelome to nic, than it woul i be tedious to the 
Reader. But theſe may ſufflce to prove, That where Kingdoms are held by a full and 
abſolutc Right, they may be alicnated : Yet fo, That though the Right of Empire may 
be transferred, yet doth cvory guat perſon enjoy his own Liberty. 

But iu thuſe Kingdoms wherein the — have auy power, by way of Election or 
Confirmation, I coulcls it cannot be preſumed, That it was cver their Mind to ſuffer the 
King to alienate his Kingdom. Whereſore what G unte obſerved, in Vnguints, 2s en 
Act without any Precedent, That be had by his 1efſtament given away Norway, we 
ought not to diſapprove : For haply he rezarded culy te Cuſtoms of the GCermant, 
amongſt whom there was no luch Kiaut peruntted, as to bequcath Kingdoms. For as 
Vaopiſeas in Tacitus faith, Empires cannot be bequeatacd, as gocds and bond- laves may 
Nor can a King, as Salvs4r Ovlerves, by bis Tiſt amet, bequeath the people whom he bath Le- 
verncd, to the poor. Now whereas Charles the Great, Lewis the Good, and others after- 
wards among the Vanda and Hungarians, arc laid to diſpaſe of Kingdoms by their Te. 
ſtaments : Theſe afforded rather matter ot praiſe among, the people, than argued the 
force of a true Alicnation: And 2s ic that of Charles, Ado makes ſpecial mention, that 
he deſired his Teſtament right be confirmed by the Pecis of France. The like we lind in 
Livy, concerning Philip King, of Ace who endeavouring to expel Perſis out of his 
Kingdom, and ſettle Anti omi, 0.41) Brothers fon in ic, went throughout the Citics of 
Macedon ſolliciting the Princes on hi n. Neither is it to the pur pole to object, That 
the ſame Lewz reſtored the City of e to Pope Paſchal: Conſider ing that the French 
having betore received rhe Sovitaignty ove: that Cirv from the people, might very wel! 
reſtore it back again to the [ime pcople, in tlie pet ſon of the Pope, being then dluef Ci- 
tien, and a Prince of the ir it order, 

M nat we have hitherto admon:thr, namely, That we are carefully to diſtingniſh between 
the Hpreme power it ſelf, and the manner of holding, it is ſo true, I hat as many Sove 
raigu kmnpircs ate not held by a ſu and abſolute Right; fo there are many that ate nor 
Juprcme, that are fully and compleatly held: whereby it falls one that Marquilates and 
Ealldunis ate much more calily either fold or bequeathed by Teltaracnts, than King- 
dems are. 

Ihre is allo another m whereby this diſtinction may be ſeen, namely, in the Tu- 
tulige or Protection of N 1 when Kings and Princes aic hindered or diſabled ei- 
ther by tame dilvaſe, cx th: n old age, or the like, from pcrtorming their duty. For 
where the Kingdom is net I crimonial, the Protectorſhip is theirs to whom the publick: 
Laws, or if ti ate ſilent, the people ſhall conſign it. But if the Kingdom be Parrimoni- 
al, then to them whom the Father, or the neareſt of kin-ſhail chute. Thus did roles, 
Ring of e, appoint by his Teſtament the people of Rome 725 Guardians to his Son, 
who to perform that trult ſent A. H Lapidus who was their Chief Prieſt, and had 
„en twice Conſul, unto Alexardria to take carc of the Government, and of the Childs 
F:lacation : By whoſe care, not only the Kingdom was preſerved, but the Child in his 
yorh to well diſciplin'd, that it was hard to judge whether he received more glory by his 
Ius great fortunes, or by the Majeſty of his Guardian. So we read that in the King. 
dun of Eper, which firſt depended on the ſuſfrages of the people, Tutors were publick 
I; atlitocd unto their young, King Aria: The like was done by the Nobility of AH ed 
to the Poſthumous ſon of the Great Alcrandey. But in Aſis the Leſler which was gained by 
to bnord, King Faces dving, appointed his Brother Protector to his young fon Arr: 

So did Hicro Ning of Sicih, by bis Teſtament conſtitute unto Js fon Yee 
bat 


— — —P— p p —— — ̃̃ —ñ 2. — — — _— - - — 


Tuna F, 2 of the SuVeraron Pom. 


— 
— 


— — —äũ̃ ——— — . — — — — 


* 


what Tutors he pleaſed. But whether the Ring be alfo in his own privetorighe Lord ost 
foil, as the Kings of e-ype were after the times of Foſeph z, or ate liings of the % 
ans were, as Diadorns and Strabs teſtiſie; or whether they are not, it wakes no dilly, ce, 
For theſe are extrinlick to the Empire, and theretore can neicher coulticute aut 
kind of Gorcrument, nor alter any thi! as to the mar.ncr of holding ir 
The Third ober vation ſhall be this, 1 bat an Empire ceafeth not to be tapreme, thong yy 1 
he that is to govern do by ptome oblige himiclt either to his Sujets or to God, un & 1 ons 
ſuch things as do properly appertain unto his manner of Government. I mean nor lte, noc fd he 
ſuch things as appertain to the Laws of Cd, Nature, ot Nations: For unco theſe every any promite 
Prince ſtands obliged, though he promiſe not: But I mean though he do promite to 1 
confine his own power within certain Laws and Rules, whercunto nothing can bind hum — — 
but his oath or promi. 'i he Enperour T74jan did folemaly imprecate vengeance on tocuber the 
his own head and right hand, in cafe he knowingly failed in what be had promiſed. Law of God 
Aud the Emperour Arian ſwate, that ye would never punith a Senator without a cee Nu. 
of the Senate. An1/tafuu bound himſeli by oath to obterve the decrecs of the Synod of 
Chalcedon. And all the Greck Emperours did likewite oblige themtclves to vobferve the 
Canons and Conſtitut ons of the Church. But by none of theſe Oaths or Promit.s 
doth the Power of an Emperour ceaſe to be tfupreme. This may clearly be illuſteared 
by comparing the power ol a King with that of a Malter in his own Family : For although 
a Maſtcr do promite to obſerve ſuch orders as he conccives to be molt conducing to tie 
welfare of it ; jet doth he not tis reby ceaſe to be fupreine in his own Family. Nor doth 
a husband ceaſe to nave power over his wite, though he have obliged himiclt to the 
contrary by ſome promiſcs that he hath made to her: yet I muſt acknowledge that where 
ſuch Oaths and {Promiſ.s ↄte made, the tovcraignty is thereby ſomewhat ſtraitened; 
whether the obligation do o teſttau the exerciſe of the Act, as chat of Aus above- 
mentioned, ot the very p vet it felt. It it reſtrain the exerciſe only, hen the act that is done 
to promiſe, is + «ct ro be umuſt ; becaule as we ſhall ſhew anon, every prowiſe gives 
a right to him to ui t was made. But if it reſtrain the faculcy it ſelt, chen the At 
will be void, tor w 2 Right or Faculty to do it. And yet will it not necellarity 
follow, that s promileth hath auy — tuperiouc to himiclt , tor his Ack is 
not made void by ..v nower above him, but by very right. Among the Perſians no man 
can ſay but that their Kings were ſupreme and abfolute in power, aud not liable to give 
an account, as / lutarch teitifics: Nay their Kings were adored as Gods own Image; 
and as Juſtin tells us, were never changed but by Death. He was a King indeed, that fd 
to the Novles of Perſia, Ne viderer mes tantummods uſu conſulio, 20 contraxi ; eateriut, me- 
mentore parendim vobis, mazis quam ſnadendam : Leſt | ſhould be thought to go, by mine own * 
counſels on'y, I have called you together, but otherwiſe remember, that it t your daty rather to 
obey, than to perſwade. And yer did this very King at his Coronation ſwear not to alter 
the Laws of that Kingdom made after ſuch a torm, as both Xerophon and Deda telti- 
fie: and as the Hiſtories of Dentel, and Plutarch in the lite of Themitocies inform us. Ci. S 5. +, 
So Joſephus tells us, That ſv: could not be recouciled to the King becauſe the Royal 15. = 
Decree was gone out, which could not be broken. And long after them, 7rocopizs con- Feng 
firms as much, where we may read a notable example to this purpoſe. The very fame 
doth Diederw Ficulus relate of the Kings of h, and et, who without doubt, 
as all other Eaſtern — had in their reſpective Kingdoms ablolute Power; aud yet 
were they all at theit admiſſion obliged ro many things by Oaths or Promiſes + Which if 
they performed not, though whileſt they liveil, they could not be queſtioned 4 y t be- 
ing dead, their memories might be accuſcd, and being condemned, th-ir care ſſes might 
be denyed folemn Funeral. This Apron records, Leges Tyrannorium Corpora inſepulta (x- c 
tra fines projici jubent;, The Laws, faith he, command the bodies of Tyrants te be caſt out of 
their Terrnories nberied. In obcdience to the hike Law, the Emperour Audronicers de 
rived his own Father Afrchae! of Chriſtian Burial, becaute he followed the Faith of th: 
Atin Churches. And fuch another Law there ſecmed to be amongſt the Hebrews, wi 


would not permit the dead bodies of their wicked Kings to he interr'd among their good 7 7 542% 


Kings. like we may find in Joſephs concerning the two Prem, the one King of „ 7.2 
#44, the other Ring of el. By which excellent temperament of reverence and ju . 
itice, they both preſerved che Majeity of their Kings inviolable whilelt they 1:ved, and 
allo dcterred them from breaking their oaths and promiſes by the fear of a diſhonout 
ble Interrment being dead. The Kings of Epir« were wont to make oitit, That they 
would rule according to the Laws : And their Subjects likewiſe bound themſelves by 
Oatlis to detend both him and the Kingdom according to the ſame Laws, as Peu iu- 
forms us in the life of Pyrrhus. Nay further, ſuppoſe 2 King ſhould accept cf his Xing- 
dom upon theie terms, That in caſe he ſhould ſalſiſie his promiſe, he ſhould loſe his Ring- 
dom; yet were his power ſupreme only, the manner of holding it would be to much 
impaired by ſich a condition, as would make that Government not much better than 
that 
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that which is Temporary. It was ſaid by Agatharchides, concerning a King of the Sale- 


ar;, hat he was wot liable to give any account of his Actions as King, and yet if ever 
hg were fen out of his own Palace, he might be ſtoned to death jultly : Which Strabo 
o notes cut of Artemidorzs. So that Land which is held upon condition of ſome Trult 
to be performed, is held as ſully during the performance of that Truſt, as that which is 
le la abioiutely. ut yet it is poſſible that it ma be loſt, and fuch a conditional Law may be 
added, not only ia conſeriing of a Kingdom, bur in any other Contract. For ſome 
Leagucs wit! our Neighbour Princes we ſce entred into undet ſuch penalties. As in 
calc a King being at his admiſſion ſwora, ſhall break his Articles of Agreement, his Subjects 
lau not heip him, no not obey him. So Cum teſtihies in his Treatile concerning 
Lic aflairs of Poland, Ch. 19, C21. 

| he tourth thing is this, That though the Soveraign Power be but one, and of it (elf 
invite, conlilting of thoſe parts above mentioned, adding thercunto Supremacy z 
tat i, the being accountable to none: Yet it may fo tall out, that ſometime it may be di- 
vided, wither by Parts which they call Potcntiul, or by Parts which they term Subjettrve. 
As though the Koman Empire were but one entire thing, yet it fo ſell out fornetimes that 
one lield the Eaſtern, and anothet the Weltern part of it, or that three tomctiuncs divided 
the whole between them. Soallo it may fall our, that the People electing a King may 
reſerve tome Acts to themſelves, and transfer others to their King to be held in fail 
Right: Which notwithſtanding is not done (as I ſhewed beſorc) u lieulocver the King ſhall 
oblige himſe li by ſome promute : But then only when either the Partition is expretsly made 
as inthe time of the Emperour Probus , when it was agreed, That the Scnate ſhould 
confirm the Princes Laws, and that they might take cognizance of Appeals, appoint 
proconſuls, and give Legates ynto the Conſuls: Or when the people, being as yet tree, 
ſliall require it from him whom they chuſe to be their Ring, by way ot a petmanent Law or 
Pre.ept: Or if ſome ſuch thing be added, whereby it may plainly be underſtood, that 
theic King may be compelled or puniſhed if he refuſe. For a Precept or Command is 
commonly trom a Superiour, at leaſt in that which is commanded ; but to compel, doth 
not always argue a ſuperiour : For naturally every man hath power to compel tus Debtor 
to do kim juſtice, but it is repugnant to the nature of an Inferiour. And therefore 
from Compulſion there mult naturally follow at leaſt a parity, and conſequently a divi- 
ſion of the Soveraign Power. Many Allegations are uſually brought againſt this bipar- 
tite ſtate. But as we have already ſaid, Ia civil ui ct, quod em ex parte incomme- 
dus caret, & Jus, non quod optimum eſt huic, aut ills, videtur, ſed ex voluntate cia, unde fue 
oritur, metiendum eſt In Croil matters ut us not poſſible to privide againſt all Inconvemence 
no one Law can exactly fit every mans caſe, no more than any one Shooe can fit every 
mans Foot) neither is any thing a:counted Right, by ſeemung ſo, to this or that perſon, but by 
the will of lum who was the Lan- maler. An excellent example of this is brought by Flats 
in the third Book of his Laws: For when the Herachde had built Argur, Lacedemen, and 
Aſſena, my obliged their Kings to govern them according to Laws preſcribed tuem; 
winch whilcſt they did, the people alſo were obliged to continue their Kingdoms urto 
them and tothcir poſterity, and not to ſulfer any man to take them from them: And for 
the bettet allurance of this Agreement, not only the Rings bound themſelves by Oath to 
their Subjects, and the Subjects to their King; but the Kings bound themſelves each to 
other, aud che pcople of their, reſpective Kings one to another, and the Kings gave theic 
faith to theu neighbouring people, and thoſe people to their neighbouring Kings, cach King 
and pcople promiling their mutual aid and aſliſtance in de ſence of rhe Governmear cſta- 
bliſhed amongſt them. Many cximples of this kind may be collected out of the Hiſtories 
ol” our Northern Nations, as in Fohannes Magn his Hiſtory of Sweden, and in G 
oi the Swedes, and Pontanus of rhe Danes. 

True it is, that ſome Kings will not permit that ſome Acts of theirs ſhall be of force, 
until they are confirmed by the Senate or ſome other Commilttoners. Yet he that ſhall 
hence interr, That there is a Partition of power, will be miſtaken : For whatſoever Acts 
are thusreſciaded, ought to be underitood as though they were made void by the King him- 
lelf, who by this means provides, that nothing fraudulently gaincd from him ſhall paſs 
to his diſadvantage. This was the ſcope of that Reſcript ſeut by Aisch the Third 
to his Magiſtrates, That in caſe he commanded them ro do any thing contrary to Law, 
they ſhould not obry him: And of that of Conſtantine to his, That Widows and Or- 
phans ſhould not be compelled to come for Judgement to the Court of the Empe- 
ror, although the Empcrours own Letters ſhould be produced for it. Thus is ver 
like unto thoſe Tcſtaments unto which this clauſe is added, That no Teſtament hereaf- 
ter to be made ſhall be of force : For ſuch a Clauſe would have it believed, that rhe lat 
tet Teſtament proceeded not from the will of the Teſtator. But as that clauic ia the 
Will, tothe firſt Act of a Prince may by any aſter- Act of his, or by any ſpecial Indication 
of his later Will, be eaſily tcicinded. 

Neithe: 
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Neither am at all ſwayed by the authority of Polybizs, who would (tin have the R. XIX. 
mans to be a mixt Common-wealth ; which it we regard not fo much the Acts themielves, Some her 
as the Power whereby they were done, was doubtleſs at that time, meerly popular: For cramps 
as well the Authority of the Sc nate which he refers to Optimacy, as that of the Conſuls, —— 1 
which he refers to Monarchy, were both of them ſubject to the power of the people. ; 
Now the ſelf ſame may be ſaid, in anſwer to all other the Opinions of thoſe that write of 

Politicks, who baply think it more agrecable to their pur poſe, to gaze on the extern face 

and daily adminiſtration of the Soveraignty, than unto the very Right of it, it (elf. 

Much more pertinent to the matter, is that of Ari/tole, who faith , That between a fall XX. 
and abſolute Monarchy, and that like unto the Lau, being, bur a meer Principality, True exam 
there are ſome of a Mt kind; whereof we have an cxarftiple, as I conceive, in the _ pls. 
clitiſh Kings, who doubtleſs in molt things governed by a full power. For ſuch a King Mix: Govers. 
the people required, as their Neighbour Nations had: Suppoling, as J bun teitilies, ments. 
That f they were governed like unto their neighvours, they ſhould ſafer no Inconveniencies : 
not coalidering, that all the Eaſtern Nations, except themſelves, were under a Slaviil: Go- 
verument. $0 Arofſs in eſchylus, ſpeaking to the Perſians of their King, faith, That hc 
is not accountable to the City tor what he did. That of Vu is well known, 


— Nor Egypt, nor vaſt Lydia, 
Nor Medes, nor Parthians, thus their Kings obey. 


wy gives this Character of the Syria, and all the Aſcur people, Thar they were 4 kid 
of men barn to be Slaves. Not much unlike is that of 5 in Phaloſtraras, The Allyrians 
and Medes ds adore their Kings: nor that of Ariſtotle, All the Alians do patiently ſubmit to Pal.. 3. c. 14. 
And to the ſame tenſe is that Crvlis Bara tothe Galt in Tuc, The Syrians 
and Aſians might well ſerve, becauſe all the Oriental people were accuſtomed to be governed by Hilt. J. 4. 
Auch. Not but that there were even at that time Kings alſo both un Germany 

France but as the ſame Tacitus there obſerves, They were ſuch as governed for the All the 4- 
moſt part in a Precarious way: or as I aid before, more by a Perfwaſive, thau by aCo- 4 Kings 
ercive Power. We obſcry'd before, that the whole body of the people of 1ſ-acl was un- A lolute. 
der their King. And Se deſcribing the Government of Kings lufficiently proves, 
That againſt the Injuries done by them, there remained no power at all in the people, 
either to teũſt, or revenge. Which the Ancients did rightly gather from thoſe words ot 
King Devid, T ibi ſoli peccavi, Unto thee only have I ſamed ;, becauſe as St. I lierem upon that 
— gloſſeth, David being « King, ſtood in fear of none but God, 4s having no other Judge 

him : So likewiſe St. Ambroſe, David was a King, and ſo ſabjett to no Laws ,, For Kinys 
are Free from thoſe ſhackles, wherewith their Subjets crimes do entangle them: They Lan 19 

ſhments, being ſecured by the power of the Empire. To Man therefore he fuincd not, 

to ie, be was not accountable for his Actions. Appolite to this, i: that of 

Vuiges in Caſſiodore, Cauſa regiz poteſtatis ſupernis eſt applicanda juice its, quandoqui- 
dem illa carlo pet ita eſt, ita ſoli cœlo debet lnnocentiam: The cauſe of a King 15 ts be 
referred to Gods Tribunal |, for from whence be derives bus power, to him only be owes bis Inno 
cence. And in caſes of ſuch oppreſſions, God himſelf preſcribes the oaly Remedy that 
the people can have againſt their Kings, namely, Prayers and Tears z Ard ye ſhall cry 
our op that day, bec auſe of the King whom ye have choſen, 1 Sam. 3. 18. (He doth not cn. 
C e them to Rebel, nor doth he preſcribe any _ way of proceeding agaimſt them; 
only * may cry unto the Lord, and it he heard them not, they mult ſufter with pa- 
tience, Nor doth Se infinuate this to the Zews as if it were rudam faltim: that is, 
That Kings abuſing their power would ds ſo ; but as if it were Jus Kegium, a Right proper to 
Kingly Government te do ſo.) The Jews themſelves grant, that it their Kings did trant- 
grefs thoſe Laws which Afſe: preſcribed unto them, they were to be benren with Roc. 
Burt this was no reproach unto them, neither was it by compulſion, but by a voluntary 
ſuſcept ion, as a ſign of their penitence : Nor was it done by any publick Officer; but a+ 
he i it upon himſelf freely. ſo he choſe whom he pleaſed to do it; and preferibed 
both the manner and meaſure of lis own puniſhment. But from all Ccercire puniſhmcnc 
their Kings were fo free, that even that Law of Excalciation, Devr. 25. g. becauſe it was 
not without ſome reproach, was not in force againſt them. Yer notwithſtanding all 
this, there were ſome Caſes whereof their Kings had no Right at all to judge, but they 
were reſerved to the Great Sanbedrim, or Council of the 50. Elders , whict beiag Inft1- 
tured by A at Gods ſpecial Command, continued by a perpetual fypnly of Election, 
until the dayes of Herod : For which cauſe , they arc by Moſes and David (requently youu, ys, 
called Gods, and their Judgement, Gods Judgement. And thole Judges ate likewtite pat. 22. 1,4 
laid, to judge not for man, but for God, 2 Clos. 19. 6, 3. Nay, there is a plain dutin- 
tion made between the things of God, and the things of the King, 2 Cen. 19. 14. 
where by the matters of the Lord (as the moſt Learned among the Jews oÞ interpret i) 
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are meant, the Adminiſtring of Judgement according tu the Laws of God. That the 
Kings ol 71 h did by themiclves Gincr mes mittict Capital punrtnnents, | cannct deny: 
rein Alaimorides prefers thoſe Kings betete the Kings of Jad: which is tuſſicicntly 
ch arcd by many examples both in Holy Writ, and alio in otacr Hebrew Authors, But yet 
the Cornizance of ſome Canies was not permitted uwito them, as that of the I ribes, that 
of the Hiph Pricſts, that of a Prophet. For it cannot be ( laith our Saviour tb 4 Pro- 
het prieſt 6 of Jt ujalem, Luke 13.3 4. And this 1s evidcnt by the tot vt Te c, 
whom v hen the Princes demanded to death, the King antworcd them , Ae be 14 wn 
Jr. 32. 5- your pewer 7 for aga'ſt year, the X c 60 rahung , Jr. 38. F- Yea, and in aner pla.c, 

hc that was condemned by the Szubcdrim, could not be releatcd by the King hunicll. 
Fol. Arte 14s And therefore Hircanus, when he taw he could not hinder the Saubedt im from pulling Sc u- 
7. 7. tence againſt Herod, ad ited him by Flight to fecure hunte il. In Afacedensa, they that de- 
— 1 al ved their Pedcgree ſtom Cararus, as Caliſtbheres in Ariana reports, ebtained the Govern 
King of 3.27 nf wt by Face, lat by Law. New the Maccdomans theugh they were accuſtomed to Keg al 
An pores — CGooumment, yet had 4 £reater ſmack, of liberty than other Nations. For it was not in tlie 
avatled no- power of the King hanſelf to rake away the life of any Citizen. Ir was the Antient cu en 
_ N of the Macedomans in criminal matters to be judged by the Army d un tames of peace by the 
. A capie: The Kings power availed nothing farther than bu Autherity reached, I here is in auo- 

t ct place of the 14me Author another gn cf the ſame mixture mentioned, namely this, 
The Macedenians, 1aith he, erdaincd that accer ding to whe cee of their Nation, Thew Kung 
ſbould never bunt on Foot, but in the company of ſome of bus ſelett Friends or Frances. Thx 
like doth Tacitus write of the Gothones , That they were wider a ſtricter Gonernuent than 
others of the German Nation, yet vet aliegethbey withonr liberty. For whereas he had betore 
deſcribed a Principality thus, I hat it governed rather by a Periwalive thau Coctcive 
Power. He now de ſcribes a Kingdom in thefe words, When, faith he, One perſon rales 
wehout any limuation or exception \, and that net by entreaty , but by abjoluts command, 
Eaſt athins upon the Sixth cf Homer's Odyſſes, deſcribing the Commorn-wealth of Carcyre, 
laith, That it was 4 kind of nut Government, baving ſomething of Kingly , and ſomething of 
an Ariſtocratical Government. Laonicu: (halcecondylas makes mention of the hike Goveru- 
ment in ary and in England, in Arragon and in Navary, where the Magiſtrates are 
not created by the King; nor ate any Garriſons impoſed on them agaiuſt their will, nar 
any thing commanded them by their King contrary to their Laws and Cuſtoms. Net 
much difkcrent was the Government of the Remax: in the time of their Kings: For al- 
though almoſt all publick affairs were then tranſacted by the Regal Power. Romulus, airh 
Tacitus, governed us as he pleaſed. And it is plain, That in the Infancy of their City, all 
power was in the King, ſaith Pompexins ; yet even at this very time, were tome few trag- 
ments of that power reſerved in the people, if we may give credit to Dionyſws Halicar- 
naſſenſs: but if we had rather believe the Komans, in ſome Caſcs, A might be made 
from the King unto the people, as Seneca collects out of Cicers's Books de R. as alſo out 
of ſome Pontifical Books, and Feneſtella. By and by after Servias Tallins being advanced 
to the Empire, not lo much by Right, as by popular Favour, did much more impair the 
Majeſty of the Kingdom. For to gratihe the people for their kindneſs, he ordained tome 
aus, whereunto the Kings themiclves ſtood obliged. No marvel then, if Ln puts this 
only difference between the power of the firſt Conſuls and of Kings, that it was but Au- 
wal. The like mixture of Popular and Ariſtocratical Power there was in Re i he 
Vacancy of their Kings, and in the times of their firſt Conſuls. For in ſome things, and 
thoſe of moment, what ever the people commanded was cſtabliſhed as a Law,if rhe Fathers 
n cre made the Authors. Rut as Plararch obſerves, I he People had no Righr, either to 
nale a Law, or to command any other thing, unleſs propoſed by the Authority of the 
denatg. The like Mixture of Government Chalcocendylas notes to have been in the Com- 
mon-wealth cf Genexa in his time. But afterwards in Rome, the power of the people 
me rcaſing, though the Fathers began and propolcd, asanciently they were wont to do, 
yet as Livy and Deonyſms obſcrve, the people would decree what they pleaſed, Hut yer 
even altcr this, there remaincd ſome of this Mixture, whillt { as the lame Zzvy Ipeaks ) 
the Soveraign Power was in the Patricians, that is, the Scnate ; and the Auxiliary power 
in the Tribunes, f. c. the Plekcians, who had a Right ro cither forbid ot intercede when 
they pleated, And of this mixt Government, between Democracy and Ariſtocracy, Jje- 
ates would have the Common-wealth of Arbers to conſiſt in the time of Solon. Now 
thcte things being premiled, let us cxamine fore doubtiul Queſtions which do frequent- 


Cit. Lb. 2. 


Iy ariſe about this matter. 

XXII. he ſioſt thing that falls vndet diſpute, is this, Whether that Nation can be ſaid to have 

A Cee Sapream Power that is in T,capne with another Nation upon terms ua ? Where, by 
cr dy _ Uacqual, I do not mean, where the Contederate Nations are of Unequa power ; as when 
mn have the the City Thebes made a League with the Perſian Monarch in the time of Pelopidas, or the 
Suprca:m Keanu Wii the Ahaus, and aftcrwards with AHL Neither do 1 mean ſich a 
ener. — 
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e, as implyes ſome one trankent Act that ſeems diſhonourable ; as when an Enemy 
paying the Charges of the War, or performiag ſome ſuch thing, is reconciled, and lig. 
comes a Coutederate. But where by the expreſs Articles of the League there is fone 

nent and laſting Prelation given from one to the other. As when one Nation 
— maintain the honour of another; as in that League between the alu and 
the Remnant, whereby the Ereliens were bound to uſe their endeavours, to prolerve 25 
well the dignity, as the ſaſety of the Rewer Empire: which dignity is ſometimes calle! 
the Aajeſty, aud by Tue, the Reverence of the Empire, Which he thus <xpretiett : 
Thengh they are ſeparate from us in place, and lvoe within their own bounds, yet wn their minds +4 
and wider ſt anduny they act with . So likewile Flarus, Ar for the reſt of the Nations UI 
free, yet pereerving the vaſtneſs of their Engere, they did beg h reverence the prople of Rome, 

mg Cerro of ſo Nats, Whereunto we may allo reter ſome Rights duc to 
them that undertake the Patronage and defence of others. And thoſe Rights, the Bote! 
Cities have over ſmaller Cities and Colonics amongſt the Greeians. For ſuch Colonic, 
faith Thacyfider, enjoy the fame Right of Liberty as ther Alether Cities de: Bit het they owe Colonies, 
4 Reverence to their Mather City, and eng ht to ſcud ber prefents , 4s ian at erowlel/gement of the 
len they hte for ber. Livy concermng that ancient League of the Romans, who had 
received all the Rights of A, and of that which the Larives derived from Abe, faith, 
In that Leagne 14 Rowan Stare was ſuperior. Andromens RU h following Ariſtotle, did 
well obſerve, that in contracting amity between Nations of <qual power, I was but reaſa- Ne. 9. 19. 
ble, that ter we aber j# tid 0 thy "7 Carer boxear , tid the {fre "of 4 ar d the greater ſun con, . — 
Preenlus in his Antwer to this Queition we very well know, namely, That that is a Free — 
Nation, which 1% not lub to thc power ot! nothcr, 21t lo”: 1 it be comprehe! ded It lorone 1 and 
the League, that that Nation tall faithfully uphold the Majctty of the other. If theres the ffrronger 
fore a Nation bound by fuch a Covenant, do yet remain free, and not ſubject to the te greater 
cr of another. Ir follows, that that Nato doth yet retam its SOvEraigr. 7; the accours. 
ike may be aid of a King, Fer of a free-people,, and of a King that is truly fo, there 
is the ſame reaſon. yu adds further, that ſuch a Clautc is added in the League, to 
declare, that o Nation is fupcricur to another ; and not to dec late that the other is 
not free. By ſuperiour, we underſtand not in power, ( for he had faid before, that a free 
Nation ſhould not be ſubject to the power of another] but in Authority and Dignity : 
which the words following by a very fit Sumile do clearly illuſtrate 5 For as we lem aur Some Nations 
Clients to be free, tha h nr, in Dignity, nor in Authority, nor in all Right aur equals: fo . 4 in 
they that are obliged fauthfully ts upbold our Muyeſty, are north ardins ts be underſtood our = ens {tl w 
equals in liberty. Clients ate free, though under the defence of their Patrons or Advo- dignity with 
cates ; ſo is an Inferiour c free, though in League with a people ſupctiour unto them others. 
in dignity. For they may be under their — though not under their jurifdi- 
ion, SN ſpeaks in f. An example we have in the Dilanriter, who as Agathias Ap Mithridat. 
tells us, were aonrean, Free ts lee by threw own Laws, 1919047 by 0 ſer vel the Perſian mw hes 
Wars, This was the delign of the Empre ene, ſo to Art ide the Empire among the Sons of 
ber FHhatband, that the younger Sos ſhould be Inferiour to the Eldeſt in digt j but atherws/e 
they ſhoal i be Indepen lent and Abſoiute in Power. Cicero ſpeaking ol that Golden Age of p. ON. U. 2. 
the Roman Empire, ſaith, Parrocumum Sac turm penes ces effe, non Imperium, The Romans 
gave preteen te their Friends and Allies, but clamed nos dommion over them. With whom ti. , 25. 
that of Sciſio Africarns The P cople of Rome bad rather oblige therr Neig hbbour t 
nate them by Conrteſres, than by Frar, and to win foreign Nations wits them by Fauh and 
Friendſhip, than te fabje(? then to an wigrateſul bondage. And what Srrabs reports of the 
Lacedamonnant, aftcr tlie arrival of the Romans in Greece, laying, They enjoyed therr aw 
Freedom, contributing nothing wits the Romans , but the mutual offices of le and fruend)hnp. 
As privatc Protection takes not away perional Liberty, to neither doth publick take away Protection. 
Civil, which without Soveraign Power cannot couſiſt. And thereſote wilcly op- 
poſcth to be under proteftion unto, tobe under Juriſdiftion. Aft Ceſar ( as Toſe- 
phas relates ) threatned Syllas Ring of Arabia, that if he abſtained not from injuring he 
neighbours, he would quickly make him, of à Friend, a Subject; which was the condi- 
tion of the Kings of Armenrs, whobeing under the N uriſdict ion, retained only the 
Title of Kings, but not the Power: As did alſo the Kings of ru and ſome others, 
though in name Kings, yet were they Subjects tothe Perſian Monarchy, as Diodorus calls 
them. But here it may be objected what Procalas adds, Bat ſome who belong to cur Cunſe- Lib. 15. 
derate Cities, ave with ns found guilty, whom being condenaed we may pub. But that we Four kinds of 
may underſtand theſe words, we mult know, that there are four kinds of differences — — 
that uſually ariſe among Conſedetates. As in the firſt place, If the Subjects of the King at en- 
or State un ler protection, arc faid to have done any thing :gainlt the Leagic - federares. 
Sccondly, If the King or States themielves are accuſed : Thirdly, If the Aﬀſoctates that 
are under the protection of the fame King , do quarrel fone with another: Lattly, It 
Subject complain of Injuries done them, 2 thole under whoſe Juriſdiction they ste. 
It 
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If the Controvei ſics be of the firſt kind, the King or State are ** — to pu- 
niſh, or to deliver up the Offender to the perſon injured. And this ought to be 
done, not only between unequal Confederates , but between equals , evea be- 
tween ſuch as are not linked together by any League, as ſhall be ſhewed anon. 
Nay farther, He is obliged to endeavour that ſatufaction be made to the injured perſon, 
which in Rome was called the Recuperators office: Fer the Law (faith Ale, Gallas wn Fe- 


fta) doth determine between King and Peoyle, Nations and Foreign Cities , bow things by the 


Fol. Ant. bb. 
16. c. 7, 8. 


Val. Max. lib. 
4+ Cs I. 


Pol. 1.1. c. 9. 


Ptinii . lil. . 
c. 24. 


Recuperator may be reſtored, and how they may be received, and bow private ment caſes may be 
proſecuted in each Nation. For one of the Confederates can have no right directly to ap- 
prehend or to puniſh the Subjects of the other Confederate ; and theretore Decins Magus, 
a Campare , being apprehended and bound by Harmbai, and lo conveyed to Cyrene, ad 
from thence ſent to Alexandria; pleaded, that he was bound by Hannibal, contrary to 
the Articles of the League, whereupon he was preſently ſet at I betty. As to the ſecund 
kind of Controverſies, One of the Kings or People Confede: ace hath power to compel 
the other to keep the Articles of the League, à d in ca ©f refuſal ro puniſh him; but 
neither is this peculiar to a League that is unequal, but may be done in one that is cqual : 
For it is enough to juſtifhe any man for ſeeking a revenge againit him that hath wronged 
him, that he is not ſubject unto him, as ſhall be proved anon; wheretore this is allo in 
force even among ſuch people as are not confederated. The third fort of Controver- 
ſies are amongſt ſuch as are equally confederated, and theſe are uſually referred to a Dyet 
or Convention of the States allociated, yet not therein concerned: For fo the Greeks, the 
Lins, and the Germans were wont to do, or otherwile referred to Arbiters, or even 
to the Prince of the League as to a common Arbiter. So in an unequal League it i uſu- 
ally agreed, that the things ia controvetſie ſhall be diſcuſt in that Nation which is ſupe- 
rior in the League, wherefore neither doth this argue a ſuperiority in power ;, for even 
Kings themſelves refuſe not to have their own cauſes ſometimes trycd before ſuch J=dzes, 
as even themſelves have conſtituted. But of the laſt kind of Controverſies, Aſlociates 
have no right at all to judge; and therefore when Hered did vehemently accuſe his two 
Sons before Augaſtns Ceſar for conſpiring againſt his life , they took it as a favour he 
had done them : Poteras de nobis Supplictum ſumere two jure, tum qua pater, tne quia Rex ; 
Thou mighteſt have inflitted what puns upon ws thaw wouldſt by thine own Right, beth as @ 
Father and as a King. And when Hannibal was accuſed at Kome by fome Carthaginians, 
for ſtirring up Sedition amongſt the Citizens, Scipio told the Senate, That it net be- 
come them to inter me dale with that which properly belonged to the City of Carthage. And here- 
in it is that Ariſtotle puts a difference between a Society and a City, for it concerns con- 
federate Societies to take care, that no injuries be committed againſt them but not that 
the Citizens of any one of the Confederates do not injure one another. But here again 
it may be objected, That in unequal Leagues, he that is ſuperior in the League is ſome- 
times ſaid to command, and he that is inferior to obey ; but neither ſhould this move us: 
for this is when the things in controvetſie concern either the common good of both par- 
ties confederate , or the private profit of him that is ſuperior in that League. As to 
the things of common concernment, the Aſſembly not fitting , He that was the Prince 
of the League (though it were an equal League) did uſually command his Aflociates, as 
Azamemnon in the Trojan Expedition, did the Grecian Princes, and as afterwards the L 
cedemonians did the Gracians, and after them the Athenians. Thucydider in that Oration 
made by the Corinthians, faith, It very well becomes the Prince of the League, mn private mat- 
ters to deal equally , but in fo be more than ordinarily ſollicitous. Iſecrates commend- 
ing that excellent conduct of the ancient Arbenians , in the managing of their ſocial 
Wars, faith, That they took. care for all, without imtrenching upon the liberty of any. And in 
another place he allows them, ro Command , but not ro Domineer. It is well worth our 
obſervation, that what the Latins expreſs by the word Imperare, to command, the Greeh: 
more modeſtly expreſs by the word awiorwr, to diſpoſe or ſet in order. The Arbenians, ts 
whom the conduct of the War againſt the Perſians was committed, rag, faith Thacy- 
dides, did order which City ſhould contribute Money, and which Ships And they that were ſent 
from Rome into Greece, are ſaid ro be ſent to give orders for the well governmy of the free Cities, 
Now if he that is the principal party in an equal League do thus, it is not to be wondred 
at, if he that in an unequal League is ſuperior in honour and dignity, do the ſame: For 
the word Imperinm, that is, Emprre, taken in this fence as it ſignifies only an Ordinance 
and Appointment, equally conducing to the common good, Joch not at all imply the 
loſs of the others liberty. The Rbodsans, in their Oration to the Roman Senate, thus be- 
ſpake them, The Gracians were wont to defend their Empire with their own force: © But thei 
Empire where now it is, they wiſh that it may remam for cher: They are new well comented to 
defend their liberties with your Arms, being no longer able to do it with their own, So Dede, 
tells us, that after the taking of the Cadmean Fort by the Thb, many of the Grecian 
Cres met and agreed among themſelves, That every City in Greece ſhonld enjoy 11 wn 
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of the Supreme Power. 


freedams, yet the condutt of the War ſhould be gen to the Athenians. And yet Dion Prof s- 
enſus ſpeaking of thole very Athentans, in the times of Fh of Macedon, faith, T rat br 
wing at that time - their command in the War, they ret aue only their own liberty. So the 
people which Caſ reckoned to be uncer the command of the Swevrans, bc by and by 
calls his Confederates. But ig fuch things as appertain to his own particular profi, 
the requeſt of him that is Superior in the League, are uldally taken tor Commands, 
not that they are fo indeed, but that they ate in reſpect of their vival effects, cqui- 
valent to Commands ; for he needs no force, who knows himſelf to be Karcd. 54 

mate ſunt Rega proces, The Requeſts of Kings have the ſame power as Commancls, Aud 
a denyal how jalt focver , ſhall be by them as il digeited as an inpry. lt was never 
heard of, Faith Livy, before Caius Poſthumius , th ay Conſul was either chargeable or 
burdenſome to cur Aﬀeciates i any thing, and therefore were car Magrfrates fſuppiged abu 
dantly with Aale, Pavilions, and all cther Inſtruments of War , that jo they mught free re- 
wire thew from our Aſ«crater. In the mean time, it ſometincs ſo falls ow, That if 

e that is ſuperior in the League, be much more potent than the reit of the Con- 
federates , be may by degrecs at length uſurp the Soveraignty over them; eſpecially 
if the League be perpetual , and that he hath thereby a 1655 to place Carriſons 
in any of their ſtrong Towns, as the Athemans ſometimes did, when they ſuffered 
themiclves to be appealed unto from their Aſfociates , which by the Lieedemonias 
was never done: wherefore Jſecrares equals the Government that the Athemant exer- 
ciſcd in thoſe days over their Allociates, with that of K'ngs and abſolute Princes. 
So the Latines in Livy complain againſt the Romans , that under the fpecious Title 
of being Aſſociates in War , they were reduced into a mere S. biection; which 8 
ciety in Arms, Platarch in the Lite of Ararur, calls 4 Gentle Slauery. So Feſtus Au- 
far in Taciew , concerning the Rhod:ans , At firit tory lived in great freedom, nll Alter- 
wards the Romans gently urging them , racy were browrbe by little and little iate an habit 
of Subjeltion. So the A ln likewile complained, Th « they bat noubing ft them 
but the bare ſhadow and empty name of Liberty. So likewite after acds the Aba 
complain, That they bad indeed 4 Leagie in appearaitce , but were at length brought into 
4 Precarions Servuude. The like complaint Cree Batavus in Tacitus , makes againſt 
the ſame Romans , That they ſed them nat as formerly, lie Companions , but uſurped 
and inſalted over them as mere Slaves, And in another place, they falſcly called that 
peace, which was indced but a miſcrable Slavery. Thus Exmenes allo in Livy, 
concerning the Confederates of the Nadia, that they were their Aﬀociates in 
Name, but their Vaſlals indeed. Thus allo Aftgreres in Polybues fiich , That Dome. 
rrias was in ſhew free , but ia cſfect all things were done there at the wal of the 
Romans, The Thefſalians likewile were in appearance free , but indeed under the 
dominion of the Macedonians , as the fame Polybuss teſtiſics. Now when theſe things 
ate done, and fo done as by patient endurance they may by miſtake be faid to 
be rightly done, ( whereof we ſhall elſewhere diſcourte more fully; ) then either of 
Companions they are made Subjects , or certainly there muſt be a partition of the 
Supremacy, which (as | have faid before) may ſometimes happen. 

They that pay any thiag either in ſatisfaction of wrongs paſt, or to be protect- 
ed againſt injuries to come, ate by Thecydides called tributary Aſſociates, ſich were 
the Kings of the Hebrews, and of their Neighbour Nations after the time of Af. 4 
thony , tree 1, though undcr a certain tribute: Nor do 1 fre auy cauſe to doubt but 
that they that Reigned fo , had Supreme Power within their reſpective Domiuions , 
and had a full right to puniſh delmquents, according to their own Laws. Thus 
AM. Anthoxy deiends King Herod , being accuted for murthering Ariſtobulus „ That it 
was neither jut nor right to call a King to aw acct for what be doth a3 A Ning ; for 
if ſo, be conld not be 4 King : For Common e requires that they that gave him that 

» ſhould permit him the free uſe of that Soveraign Power , which was appendent unto 
. So Chryſoltom , When the Empere of the Jews gan te decline , and they made Tei- 
butarics to the Romans; They neuther enjoyed that full liberty which they did formerly |; 
nor were they in that pure ſabjeition as now they ave Rut were mdeed honoured with the 
Title of Aﬀeciates , yet they pard Tribute to their Kings , aud recerved Governors from 
them. Aforeover , they bad the free ie of their own Laws, fo that if any of their Coun- 
trymen eflended * they them + re. fu them by their own Laws. And VET | deny nor 
but cveu this very acknowledgraent of their own weaknels and inſufficiency , doth 
ſomewhat abate and detract from the Majcity of their Empire. 

But that which ſeems to forme to be more diſſicultly to be anſwered, is, when 
one Prince holds his Dominion from another, as being Lord of the Fief , which pet 
may be ſufficiently antwered by what hath been Lud before. For in this Contract 
( which is peculiar to the German Nation, and no where found but where they have 
planted themſelves ) two things arc eſpecially to be obſerved. 1. The perſonal Ob. 
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CHAP. IV. 
Of a War made by Subjects againſt their Superiors. 
I. The on fthaed. X11. Or ſhall forfeit bis Kingdom by 4 wi'- 
1. War ag aint Soperiort, as ſuch, ordinarily fl breach of that condition upon which he 


. : T hus proved by the Law of Nature. was admutted unto the Empire. 
IIL By the Hebrew Law. X11L Or, if having but one part of the 
Supreme Fomer , he (hall invade the + 


ther. 

XIV. Or if any ſuch liberty of reſiſtance be, 
in ſuch 4 caſe , reſerved unto the people at 

XV. How far forth Obedience is due to him 
that nſarp . another mans domanions. 

XVI U may be billed , the War 
contimumg 1, If no Fauth nor Agreement be 
wen or made to the contrary. 

XVII. Or if Licence be given by an Ante- 
cedent Law. 

XVIIL Or by warrant from bim, who hath 
Right to the E a 

Xl Why av Uſrper is met to be billed, bur 
in theſe caſes. 

X. In a controverted Right , Private men 


are not to be Judges. 
D* Men may without doubt make war againſt private men, as the Traveller 


as David againſt the King of the Ammonites : Private men 


ign Princes againſt — Men, whether 
| it de and his party 3 or Strangers, as 
her any perion or perſons, publick 
thoſe that are ſet over them, whether as ſu- 
in the firſt place, It is on all hands granted, 
higheſt powers, may make war againſt their 
and Sanballar, by the Authority of Artexerxes. 
22 thoſe who have the Su 
them, or againſt ſuch as act by and according to their Authority, is the 
ion, It is alſo by all men acknowledged, That if the Commands of 


for the Apoſtles when they urged that Maxim, Deo mag:s 


in the name of Nu, did but appeal to a Principle of right reaſon, which Na- 
| in every mans breaſt, and which Plats expreſſeth in almoſt the very 
if either for this, or for any other cauſe, any injury be offered 
him that hath the ign Power, it ought rather to be 
h we do not owe an «tre obedience 
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and the publick peace hath a right to prohibit, which without all doubt it doth, 


ſeeing that otherwiſe it cannot obtain the end it propoſcth to it ſelf. For in caſe that 
| pronuſcucus 
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oy 


promiſcuous Right of forceable reſiſtance ſhould be tolerated, it would be no longer 
a Common-wealth, that is, a Sanctuary againſt Oppreſlion, but a confuſed Rabble, ſuch 
as that of the Cyclops, x het coſ the Poct thus: 


— Ice every Aſs 
May on his Wife and Children Judgment paſs. 


A diſſolute Company where all are ſpeakers and no bearers : Like unto that which Falerias te- 
cords of the Bebricu — — 


—— Who all Leagues and Laws diſdain, 


And Tuftice, which mens minds in peace retain. 


Salut makes mention of a wild and ſavage people, living like Beaſts in Woods and 
Mountains without Laws and without Government, whom he calls Aberigemes : And in 
another place of the Gui, who had neither Laws, good Cuſtoms, nor any Princes to 
govern them. But Cities cannot ſubſiſt without theſe, Generale paitum oft ſocietatis h 
repib:u ohe dire; All humane Societies, ſaith St. Auguſtine, unauimenſly agree 1 this, to obey 
Kings: So E&ichylus, 


Kings live by their own Laws, ſubje# to none. 
And Sophecles, 

They Princes are, obey we mit » What not ? 
To the ſame Tune lings Euripides, 

Folly in Kings muſt be with patience born. 


Whercunto agrees that of Tacitus, Principi ſummum rerum arbitrium Dis dederunt, Cc. Sub- 
ditis obſequit gloria relitta eſt 1, God hath inveſted a Prince with Soveraign Power, leaving nothing 
to Subjects but the glory of Obedience. And here alſo, 


Things baſe ſeem Noble, when by Princes done; 
What they Impoſe, bear thou, be't right or wrong. 


Wherewith agrees that of Saluſt, Impune quid vis facere, hos eſt Regem eſſe, To do anything 
without fear of puneſhment, is peculiar to Kings;, for as Mark, Amhony urged in Herod's caſe, 
If he were accountable for what be hath done as a King, hecould not be a King. Hence it is, 
that the Majeſty of ſuch as have Soveraign Power, whether in one or more, is ſenced 
with ſo many and ſo ſevere Laws, and the licentiouſneſs of Subjects reſtrained with ſuch 
ſharp and cxquiſite torments; which were unreaſonable, it to reſiſt them were lawful. It 
a Souldiet rclilt his Captain that ſtrikes him, and but lay hold on his Partiſan, he ſhall be 
caſhicred;, but if he either break it, or offer to ſtrike again, he ſhall be put to death: 
for as Ariſtotle obſcrves, If he that is an Officer 44 5885 be ſhall not be ſtruck again. 

By the Hebrew Law, He that behaved himſcli contumaciouſly againſt either the High- 
Priclt, or againſt him who was extraordinarily by God ordained to govern his people, 
was to be put to death; and that which in the eighth Chapter of the firſt Book of Samuel, 
is ſpoken ot the right of Kings, to him that throughly inſpects it, is neſther to be under- 
ſtood of their true and juſt rights, that is, of what they may do juſtly and honeſtly (for 
the duty of Kings is much otherwiſe deſcribed, Deut. 8. 11.) nor is it to be underſtood 
barcly, of what he will do: for then it had ſigniſied nothing that was ſingular or extraor- 
dinary, for private men do the ſame to private men: But it is to be underſtocd of ſuch 
a fact, as vincps or carries with it the priviledge of what is right, that is, that it muſt 
not be reſiſted though it be not right; for Kings have a Right peculiar to themſelves, 
and what in ot ers is puniſhable, in them is not. That old Saying, Summan jus, ſunma 
iv juria, Extreme right is extreme wrong, is belt fitted to the caſe of Kings, whoſe abſo- 
late power mak s that ſeem right, which ſtrictly taken i not ſo, There is a main diſſe- 
rence between Right in this fence taken, ard Juſt; for in the foriner ſence, it comprehends 
whatlocver may be done without tcar of puniſhment : but Juſt, reſpects only things law. 
ful and honcit. Aud though ſome Kings there be, who arc (what Servi in Cicero's IH 
lippicks is commande to be) iti quam Juris Canſulti; More regardful of their 
honour and duty, than ot their power and prerogatives: Yet this doth not diminiſh 
their Sovetaigu Right; becaule it they will, they may do otherwiſe without the danger 

of 
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of being reſiſted. And therefore it is added in that place of Samuel before cited, That 
when the people ſhould at any time be thus by their Kings, as if there were 
no remedy to be ex from men, — ſhould invoke his help who is the Supream 
Judge of the whole So that w a King doth, though the fame done by 
an inferiout perſon would be an Injury, yet being done by him is Right. As a Judge is 
faid Jus reddere, to do right, though the ſentence he gives be unt ighteous. 

When Chriſt in the New Teſtament commanded, to give Cæſar his due, doubtleſs he IV. 
intended, that bis Diſciples ſhould yield as — if not a greater obedience, as well By the Goſpel 
active as paſſive, unto the higher 5 what was due from the Jews to their Lx. 
Kings: which (St. Pal, who was beſt able to luterpret his Maſters words) expounding 
Roms. 13. doth at large deſcribe the duty of Subjects; charging thoſe that reliſt the power Rom. 13. 2. 
of Kings, with no lefs Crime than Rebellion againſt Gods Ordinance, and with a Judgement 
as great as their fin. For ſaith he, They that do ſo reſiſt, receive unto themſelves dam- 
natzon. And a little after, he urgeth the ity of our ſubjeftion , Not altozether for 
fear, but for Conſcience, as knowing, that He i the Mimſter of God for our good. Now if 
there be a y of our ſubjection, then there is the ſame necelliry for our not reſiſt. 
ing; becauſe, he that teſiſts is not ſubjeft. Neither did the Apoſtle mean ſuch a neceſlity 


ſubjection as arifeth from — of ſome worſe inconvenience that might 
follow upon our reſiſtance : But ſuch as proceeds from the ſenſe of ſome benefit that we 


than believe, faith Plato, that any = or King dom can long ſtand, when the publick Decrees of 
the Senate ſhall be wilfnlly broken, an 


only under the Jewiſh, t under the Chriſt;ax Law: wheretore the Powers that are ſer 

over us are to be obſerved (not ſervilely, ſuperſtitiouſly or out of fear, but with free, 
rational and generous Spirits) ranquam 4 Dis date, as being given by the Gods, faith Plato: 

or as St. Paul — Des ordinate, as if ordained by God himſelf. Which order, as it 

is originally Gods, fo by giving it a Civil Sanction, it becomes ours alſo ; for thereby we 

add as much authority unto it as we can give. The other reaſon is drawn ab utili, from 
profit: Becauſe this order is conſtituted for our good, and therefore in Conlcience is 

ro be ed and not reſiſted. But here ſome men may ſay, That to bear Injuries, is not 

at all profitable unto us, wherennto ſome men ( haply more truly, than appoſitely, to the 
meaning of the Apoſtle ) give this anſwer, That patiently to bear Injuries, conduceth 
much to our benefit; becauſe it entitles us to a reward far tranſcending our ſufferings, as 

St. Paul teſtifies. But though this alſo.be true, yet is it not ( as Iconceive ) the proper 

and genuine ſenfe of the Apoſtles words, which doubtleſs have teſpect to that univerſal 
Good, whereunto this order was at firſt inſtituted, as to its proper end; which was 

the publick Peace, wherein every particular man, is as much concerned, if not much 
more than in his private. (For what protection can good Laws give, if Subjects may 
refuſe to yield their obedience to them; whereas by the conſtant obſervance of good 
Laws, all eſtates, both publick and private do grow up and flouriſh together.) And Plats. 
certainly theſe are the good Fruits that we receive from the Supream Powers, for which in 
Conſcience we owe them obedience. For no man did ever yet wiſh ill to himſelf. ( But 

he that reſiſts the power of the Magiſtrate, and wilfully violates the Laws eſtabliſhed, 
doth in effect ( as tar as in him is) diſlolve his Countreys peace, and will in the end Plats. 
bury himſelf alſo in the ruines of it.) Beſides, the Glory of Kings conſiſts in the pro- 
ſperity of their Subjects. When Sy{la bad by his Cruelty, almoſt depopulated, not Rome pe. 
only, but all ray, one ſeaſonably a./moniſht him, Sinendos eſſe aliquos vivere, ut eſſent, Florus. 
1 „ That ſome ſhould be permitted to live, over whom he might rule as a King. — voy 
t was a common Proverb among the Hebrews, Niſi poteſtas publica eſlet, alter alterum - F od 


vivum degluticet; Were it not for the Soveraign Powers, every King dom would be libę a great 

Pond wherein the greater Fiſh would alwayes devour the leſſer. Agrecable whereunto is that 

of Chryſo/tome, Unleſs there were a power over us to reſtrain aur Inordinate Luſts, men would 

be more fierce and cruel than Lyons and Tygers, not only biting , but egting and devouring one 

another. Take away Tribunals of Tuſtice, and you takes away all Right , Property and Domi- 

mom : No mas: can ſay, this us mine Houle, this my Land, theſe my Goods, or my Servants : bat Chryſ. de Sta- 

Omnia crunt fortiorum, the longeſt Sword would tabę all. The mighty man could be no .t«is 6. 

longer lecure of his Eſtate, than until a mightier than he came to diſpoſſeſs him; the 4% 55. 5, 
weaker 
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weaker mult alwayes give place to the ſtronger ; and where the ſtrength was equal, the 
loſs would be fo too. And this would at length introduce a general Ataxy, Which would 
be far more perilous than a perfect Slavery. Wherefore ſeeing that God hath eſtablithed, 
aud humane rcaſon upon tryal, approved of Soveraign Empire, as the beſt preſervative 
of humane Socicties, that every man ſhovld yield obedience thereunto, is molt rational. 
For without Subjection, there can be no Protection. But here it will be objected, 75.7 
the Commands of Princes co not alwayes tend to the publick good , and therefore when they dt. 
cline from that end for which they were ordained, they ought rot to be obeyed. To which ! 
anſwer, That though the Supream Magiſtrate doth ſometimes, either through Fear, Au- 
ger, Luſt, Covetouſneſs, or ſuch like inordinate — baulk the ordinary path of Juſtice 
and Equity; yet ate theſe, ( happening but ſeldome) to be paſſed over as perſonal blc- 
miſhes, which (as Tacitus rightly obſerves) are abundantly recompenſed by the more 
trequent example of better Princes. ( Beſides, the Lives of Princes are to be conſidered 
with ſome grains of allowance, in reſpe&t of thoſe many provocations and opportuni- 
ties they have to offend, which private men have not : All men have their Failings, we 
our ſelves have ours; and in caſe we will admit of none in Kings, we muſt not rank 
them amongit men, but Gods. The Moon hath her ſpots, Venus her Mole; and if we 
can find nothing under the Sun without blemiſh, Why ſhould we expect perfection in 
Kings? He is very uncharitable, that judges of Rulers by ſome few of their Evil deeds, 
paſſing over many of their Good ones. Seeing therefore, that there is in all mens lives, 
as in our bcſt Coin, an Intermixture of Good and Evil, it is ſufficient to denominate 
a Prince Geod, if his Virtves excel his Errors. Beſides, to charge the Vices of Princes 
upon the Government, as they uſually do who affect Innovation, is but a cheat: For what 
is this, but to condemn the Law for the Corruption of ſome Lawyers: Or Agriculture, 
becauſe ſome Husbandmen do curſe God for a Storm? Si mentiar,ego mentior, non negotium; 
If I do lye, (faith-the Merchant in St. Auguſtine ) it is I that am to be blamed, not my Cal- 
ling. And if ſome Princes do prevaricat2 in ſome things, they and not their Function 
are to be blamed.) But as to Laws, though they cannot be ſo made, as to fit every 
mans Caſe, yet it ſufficeth to denominate them good, if they obviate ſuch diſorders as 
are frequently practiſed, and ſo do good to the generality of the people. Bur as to ſuch 
caſes, which, becauſe they rarely happen, cannot ſo eaſily be provided againſt by particu- 
lar Laws, even theſe allo are underſtood to be reſtrained by general Rules, For, though 
the reaſon of the Law being particularly applyed to that ſpecial Caſe, hold not; yet inthe 
general, under which ſpecial caſes may lawſully be comprehended, it may. And much 
better is it ſo to do, than to live without Law, or to permit every man to be a Law to 
himſelf, Very appoſite to this purpoſe, is that of Seneca, Better it is not to admit of ſome 
excuſes, though juſt, from a Few, than that All ſhould be permitted fo make whatſoever they 
pleaſe. Memorable is that of Pericles in Thucydides, Better it it for Private men, that the 
Common wealth flouriſh, thong h they thrive not in it, than that they ſhould abennd and grow 
rich in their own private eſtates, and the (ommon-wealth pine and wither. For if the whole 
be ruined, every private mans Fortunes *muſt needs be ruined with it: But if the Common-wealth 
flouriſh, every private mans eſtate, though in it ſelf wenk,, may in time be repaired. Wherefore 
ſince the State, if well ordered, can eaſily ſupport any private mans fortunes \, (mt a private mans 
eſt ate, though never ſo well ordered, cannot repair the loſs of the Publick, State: Why do ye not 
rather Contribute your utmoſt care to advance the Publick, than ( as ye now de jerk to hn 
your own private Fortunes upon the publick Ruine ? Wherewith agrecs that of Ambroſe, Ea- 
dem eſt ſingulorum utilitas, quz univerſorum; The Profit which the Common-wealth recerves, 
redounds to every private man. And that alſo in the Law, Semper non quod privatim in- 
tereſt uni ex ſocus, ſed quod communi ſocictati expedit, ſervari debet; Evermore, not that which 
parncularly availeth any one party, but that which conduceth to the benefit of the Common ſociety 
25 to be obſerved. ( When the common people in Rome began to Mutinee by reaton of 
ſome Taxes extraordinarily impoſed on them, Læuinus the Conſul exhorted the Senate, 
to encourage the people by their own example: And to that very end adviſed every Se- 
nator to bring into the Senate-houſe all the Gold, Silver and Brals money he had, that it 
might be delivered to the Trimmvrrs for the publick ſervice: adding this Reaſon, If our 
City overcome, no man needs to fear his own eſtate ; but if it fall, let no man think to 
preſerve his own.) For as Plato rightly obſerves, What is common ſtrengthens a City; but 
what enricheth Private Families only, weakens and diſſolves it: And therefore it concerns both 
Princes and Subjetts, to prefer the affairs of the Common-wealth, before their own private, 
(eicher pleaſure or profit.) lt is a very true Obſervation of Xenophon's, He that in an 

behaves bimſelf ſedutionfly againſt his General, ſins againſt his own life. And no leſs true is 
that of Famblicus, No man (hould think, bimſelf a Leſer by what the Common wealth gains ; 
for every private mans loſs is ſufficiently recompenſed in the Publick Profit. For as in the Na- 


tral body, ſo doubtleſs in the Civil, In totius Salute, Salus eſt partium; The well being of 


every part conſiſts in the ſafety of the whole. But without doubt, among thole things that 
are 
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are publick, the chiet and principal is that aforeſaid Order of well Commanding and 
well Obeying; which cannot conſiſt where private Subjects allume that Liceuce of re. 
fiſting the publick Magiſtrate : which is excellently deicribed by Din (ſis, hole 
words ſound much to this ſenſe, I cannot concerve it ſcemly for a Prince to ſupmt te bis Sub- 
jellas; for there can be no ſofety, where the Feet are advanced above the Herd, or where they 
undertaks to govern whoſe duty ut is to be governed. What a diſmal confuſion would it introduce 
in 4 Family:f Children ſhonld be permitted to deſpiſe their Parents, or Seryarts to diſpute the 
commands of their Maſters ? In what a deſper e condition us that patient, that will not be rul-d 
in all things by bus Phyſician ? And what hopes can there be of that Ship, where the Marriners re- 
fuſe to obey their Pilot Surely God hath ordained, and humane reaſon upon tryal bath found u 
neceſſary, that for the preſervation of humane Society ſome ſhould Command, and ſome Obey. To 
the Teſtimony of St. Paul, we ſhall add that of St. Peter, whole words are theſe, Hlanauur 
the King. Servants be ye ſubjett to your Maſters with all Fear, and not only to the good and 
gentle, but a'ſo to the froward For this is Thankeworthy if a man for Conſcrence towards God 
endure grief, ſuffering wrong fally. For what glory 1s it, if when ye be buſfetted for your faults ye 
take it patrcmly! But if when ye do well, and faſter for u, ye take ut patiently, this 1s acceptable 
with Ged. Aud this he by and by confirms by Chriſts own example. Which Clemens alto 
in his Conſtitutions thus expreſſeth, The ſervant that feareth God, faith he, wil! ſerve bus 
Maſter alſo with all faithfulneſs, yea, though he be impions and unjuſt. Whence we may 
obſerve two things: Firlt, That under the ſubjection that ſervants are in, even to hard 
Maſters, is allo couched that of Subjects unto Kings, though Tyrannical. And there- 
fore, as a little before, he commanded ſubjection to every humane ordinance ; that is, 
to the Laws and Conſtitutions of Princes without diſtinction, (for when that Fpiltle 
was written, there were very tew Princes that were not Idolaters, ) yet ſubmit we mult, 
ſaith St. Peter, for all that, and that Propter Dominum, For the Lords ſ.iks. So what fol- 
lows in the ſame Chapter being built upon the ſame Foundation, retpects the duty as 
well of Subjects as of Servants. And fo requires the fame Obedience, as well Paſſive 
as Active; Such as we uſually pay to our Parents, according to that of the Poer, 


Thy Parents Love if Good : If Bad, yet bear. 
And that alſo of Terence, 


To bear with Parents, Piety commands. 


And that likewiſe of Cicero, in his Oration for Cizentius, Men ought not only to conceal the 
Injuries done ugto them by their Parents, bit to bear them with patience, A young man of 
Eretria , that had been long educated under Zens, being demanded, What he had 
learned ? Anſwered, Meekly to bear bis Fathers wrath. So Fuſtin rclates of Lyſinac huts, 
That he endured the refroaches of the King with the ſame calmneſs of Spirit, as if he bad been hs 
Father. Ferenda ſunt Renum Ingenia , The humours of Kings muſt be endured, faith Ta 
citzs : And in another place he tells us, That good Emperours are tobe wiſhed for, but what- 
fever they are, they muſt be obeyed. So allo Livy, As the rage 7 our Parents, ſo the cruelty 
of eur Countrey are no ways ts be becalmed, but by patience and ſuſſerance For which Cluu- 
_ highly cxtols the Perſint, who obcyed ail their Kings equally, though never 10 
Cruel. 

Neither did the practice of the Primitive Chriſtians ſwerve from this Law of God, 
which is an undeniable argument that they fo underſtood it. For though the Roman 
Emperours were ſometimes the very worſt of men, and deadly enemies to the Chriſtian 
Faith, yea, though there wanted not ſuch under their Government, who under the ſpe- 
cions pretence of freeing the Common-wealth from Tyranny and Oppreſſion, took 
Arms againſt chem, yet could they never perſwade the Chriſtians to joyn with them. 
lathe Conſtitutions of Clemens we read, Regia poteſtats reſiſtere nefas ; To reſiſt the power of 
a King i Ius. Tertullian in his Apology writes thus, What was that Caſſius that com- 
ſpired ag ainſt the life of Julius Czlar ? What was that Poſcennius Niger that in love to lus own 
Countrey, took_ Arms in Syria, as Clodius Albinus did in France and Britain, agamſt that 
bloody Emperour Septimius Severus ? Or what was that Plaut ianus, who to ſet the C wealth 
free from Tyranny attempted the life of the ſame Emperonr in his own Pallace ? What was that 
Alius Lætus, who heving firſt poyſoned that Infamous Empera:rr Commodus, ſearing it ſhould 
not tate that effe# which be deſired, did afterwards hire Naccillus, a ſtrong Wreſtler, to ſtrangle 
him? Or what was that Parthenius ( whoſe fat Tertullian doth ſo much dereſt, ) who being 
(namberlain to that execrable Tyrant Domitian, yet killed lum in his own Chamber ? What 
(ſaith Tertullian) were all theſe ? Surely not Chriſtians, bue Romans: Nay ſo abominated they 
were by Coriſtians, that Tertullian ſeems to glory in this, That theugh Chriſtians were every 
where reproached as Enemies, nay Traytors to the Imperial Crown, yet could they never find any 
of them either tained with that crime, or ſo much as fvouring thoſe Treaſonable practice 4 
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58 Inferiour Magiſtrates ought not to reſiſt the Supreme. BO ON. 
_ ** . 7 
either Caſſius, Niger, or Albunus. When St. Amb, ofe was commanded by the Empe- 
See Gratian Tour Valentins to give up hs Church to be Garrifon'd by Souldiers, though he took it to 
g. 23. 4.8. be an Injury done, not only to himſelf, and to his Congregation, but even unto Chtilt 

himſelf; yet would be net take any advantage of the commotions that it made among, 
the people, to make reſiſtance. F rhe Emperour, faith he, had commanded wht we! in my 
power to give, were it mine Houſe, Land, Goods, Gold or Silver, how readily ſhould I obey 1 
whatſoever is mint I world willingly offer : But the Temple of God I cannot grve away , nor 
can yield it up to ary man; Cum ad cuſtodiendum non ad tradendum iilud acceperim, 
Since it was committed unto me to defend and to keep, but not to betray. And whereas the peo- 
ple being, enraged thereby, did offer their aſſiſtance to tepel the Souldiers, he refuſed it, 
Lib. S. 07at. In laying, Coaltis repugnare non revs, Thongh provoked and compelled thercunto, yet withſtand or 
Arg tn. reſiſt I cannot: Grieve, and weep, and mourn I can: Againſt Arms, Souldiers, and Goths, 
I have no other Weapons but Tears: For theſe are the only Forts and Muniments of a Prieft : 
Aliter nec debeo nec poſſum reſiſtere, otherwiſe I neither ought, nor can reſiſt. And pre- 
ſently aſter, being commanded to appeaſe rhe Tumult, he replyed, Thar not to excite 
them was in bis power ;, but being exaſperated and enraged, to appeaſe them was in the ſole power 
1 of him, who when he pleaſed, could ſtill the rag ing s of the Seas, and the madneſs of the people. 
33. And in another place he writes thus, Will ye hale me to priſon, or caſt me into chains, J 
am willing to ſoſſer, neither ſhall I guard my ſelf muh multitudes of people who offer themſelves 
ro defend me. Neither would he make ute of the Forces of Maxim when offered againſt 
the Emperour, though an Arn, and a grievous perſecutor of the Church. In imitati- 
e. ls. Ty 1. on of «hom, Gregory the Great in one of his Epiſtles confeſſeth, That if he would have 
Theodoret. ih. ec 176d himſelf inthe death of the Lumbards, that Nation had at that day had neither King, 
Kite lib. . c 4. D., ner Earls, but had been reduced into extreme confuſion. Naztanzen inſot ms us, That 
Nat: G at. 1. Julian the Apoſtate was diverted from ſome bloody deſigus he intended againſt the 
#n /4:44% Church, by the tears of Chriſtians: Adding withal, That theſe are our beſt preſervatives 
a9 aiiſt Perſecutions. And becauſe a great pact of his Army were Chriſtians, therefore 
his cruclty towards them would have been not injurious to the Church of Chriſt only, 
but would at that time have much endangered the Commonwealth: Unto all which we 
may alſo add that of St. Auguſtine, where expounding thoſe places of St. Paul, he faith, 
Trop. 74 Even fer the preſervation of onr own lives, we ought to ſubmit to the Supreme power, and net to 
reſiſt them, in whatſoever they ſhall take away from ns. 
VI. Some very learned men there are even in this age, who accomodating themſelves too 
Inferiour Ma- ſervilcly to the times and places wherein they live, do perſwade themſelves firſt, and 
giftrarcsought then others, That though this Licence of teſiſt ing the Supreme Power be inconſiſtent with 
yr _ the condition of private men, yet it may agree with the Rights of Inferiour Magiſtrates ; 
"oy nay further, that they ſin in caſe they do it not: which opinion is to be exploded, as Se- 
ditious. For as in Logick there is a Genus which is called Subalterne, which though 
it be comprehenſive of all that is under it, as a living creature comprehends both man 
and beaſt; yct hath it a Genusabove it,* in reſpect whereof it is bur a ſpecies: As a 
living creature is to a body, which comprehends all forts of bodies, both animate, and 
inanimate. The like we may ſay of Magiſtrates, ſome are Supreme, who rule all and 
are tuled by none; others are ſubordinate, who in reſpect of private men are publick 
pci ſons, governing like Princes: But in reſpect of the Supreme Magiſtrate arc but pri- 
vate men, and are commanded as Subjects. For the power or ſaculty of Governing as 
it is derived from the ſupreme power, ſo it is ſubject unto it, and whatſoever is done, by 
the luferiour Magiſtrate, contrary to the will of the Supreme is null, and reputed but 
as a private act, for want of the ſtamp of publick Authority. All order ( ſay Philoſo- 
phers ) doth neceſſarily relate to ſomewhat, that is firſt and higheſt, (from whence it 
takes its riſe, or beginning. Now they that are of this opinion, that Inſeriour Magi- 
ſtrates may reſiſt the Supreme, ſeem to introduce ſuch a ſtate of things, as the Poets fan- 
lied to have been in Heaven before Majeſty was thought on, when the leſſer Gods deny- 
cd the pretogative of Jauer. But this order or Subordination of one to another is not 
only approved of by common experience, as in every Family the Father is the 
next unto him the Mother, then the Children, and aſtet them the Servants, and ſuch as 
are under them: So in every Kingdom, Each power under hig her powers are — And, 
All Geverneurs are under Government To which purpoſe is that notable ſaying of 
At. c. 11. Ft. Auenſt ine, Obſerve, faith he, the degrees of all umu things : if thy Tor enjoyn thee 
755 * auy thing, than muſt do it; yet not, in caſe the Proconſul command the contrary: Newber muſt 
* hon ole y the Conſul, if thy Prince command otherwiſe. For in ſo doing thou canſt not be ſard 

to contemn Authority, but thou chuſeſt to obey that which is hig het: Nether ought the lefſer ger 

5 ers to be offended that the greater 1: preferred before them, (For God is the God of err.) And 

Ad jor. that alſo of the ſame Father concerning Pilate, Brcanſe, faith he, God bad Iroeſteg bim with 
ſuch a Power as was it ſelf ſubordinate to that of Czlar . But it is allo approved of by Divine 
1 Ep. 2. 1. Authority: For St. Feter enjoyns us to be ſubject unto Kings otherwiſe, than unto Ma- 
giſtrates: To Kings as Supreme, that is, abſolutely, without exceptions to any other 
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commands than thoſe directly from God ; who is fo far (rom juſtiſiug out teſiſtance, 
that he commands our ve obedience: But unto Magiltcates, as tac arc depurcy | 


and as they derive their Authority from them. Aud when Sc. ban! fubje.ts cc Rom. : 


1 2 to the higher Powers, doubtleſs he exempts not luteriour Magiltrates, Newt 
we find the Hebrews (where there were fo many Kings utterly regardlets ui 


the Laws both of God and Men) any laferiour Magiſtrates, among wiom fume withuur 
all ion there were b.. th Pious and Valiant, that ever atrogated uno themiclves this 
Right of reſiſting by force the Power of their Kings, without an expreſs command f;om Gd, 
who alone hath an unlimited power and juriſdiction over them. But on the contrary, hat 
duties Iaferiour Magiſtrates owe unto their Kings though wicked, Samuel will lultru:t us 
by his ——— who though he knew that Sax! had corrupted himſelf, and that 
God alſo had rej him from being King, yet before the people, and before the El- 
ders of Iſrael, he gives him that reverence and reſpect that was due unto him. And (© 
likewiſe the ſtate of Religion publickly profeſt, did never depend upon any other hu- 
mane Authority, but on that of the King and Sanbedrim. For in that alter the King, the 
Magiſtrates with the people, engaged themſelves to the true worſhip and ſei vice of God, 
it ought to be underſtood, fo far forth as it ſhould be in the power ot evcry one of them. 
Nay, the very Imagcs of their Falſe Gods which were publickly erected, (aud therefore 
could not but be ſcandalous to ſuch as were truly Religious) yet were they never demo- 
liſhed, fo far as we can read of, but at the ſpecial command either of the people, whea 
the Government was Popular; or of Kings, when the Government was Kingly. And 
if the Scriptures do make mention of any violence ſometimes offered uaro Kings, it 15 
not to juſtific the fact, but to ſhe the cquity of the Divine Providence in permutring it. 
And whereas they of the contrary pet ſwaſion do frequently urge that exellent ſaying of 
Trajan the Emperour, who delivering a Sword to a Captain of the Pretorian Band, 
ſaid, Hec pro me atere, ſi rect impero;, ſi mali, contra me: Uſe this Sword for me, if I govern 
well ; but if otherwiſe, againſt me. We mult know, That Trajan (as appears by Pliny's 
} — ) was not willing to aſſume unto himſcli Regal power, but rather to behave 
| as a good Prince, who was willing to ſubmit to the Judgement of the Senate and 
z whoſe decrees he would have that Captain to execute, though it were againit 
ſ. Whoſe both Pertinax and Macrinw did afterwards tollow, whole ex- 
cellent Speeches to this are recorded by Herodian. The like we read of A. Antho- 
ny, who refuſed to touch the publick Treafure, without the conſent of the Roman Senate. 
But ths Caſe will yet be more difficult, whether this law of not reliſting do oblige us 
when the dangers that threatcn us be extreme, and otherwiſe inevitable. For ſome of the 
Laws of God hi 
ceptio: $ in caſes of extreme neceſlity : For ſo it was, by the wileſt of the Zewiſh Doctors, 
ex determined concerning the Law of their Sabbath, in the times of the Haſamone- 
ans : Whence acoſe that famous ſaying among them, Periculum anime impellit Sabbatum, 
The danger of a mans life drives away the S. When the Jew in Syneſius, was accuſed 
for the breach of the Sabbath, he excuſeth himſelf by _— Law, -> _ _ forci- 
ble, faying, We were in manifeſt jeopardy of our lives. When Bacchides had brought the 
packs > Jews into a great ſtrai 28 Sabbath day, | pry his Army before them 
and behind them, the River Jordan being on both ſides ; Jonathan thus beſpake his Soul- 
diers, Let us go up now and fight for our lives, for it — 17 — with us to day, 4 
Which caſe of is approved of even by Chriſt himſelf, as well iu this Law 
Sabbath, as in that of not cating the Shew-bread. And the Hebrew Doctors preter.ding 
the authority of an Ancient Tradition, do rightly laterpret their Laws made againſt the 
eating of meats forbidden, with this tacite exception; Not that it was not juſt with God 
to have obliged us even unto death, but that ſome Laws of his are converſant abour ſuch 
matters as it cannot eaſily be believed that they were intended to have been proſecuted 
with ſo much Ri as to reduce us to ſuch an extremity, as to dye rather than todiſobey 
them, which in humane Laws doth yet further proceed. I deny not but that ſome acts of 
vertue are ſo ſtrictly enjoined, that if we perform them not, we may ogra : 
As for a Sentinel to f his ſtation. neither is this to be rathly to be the 
Will of the Law-giver. Nor do men aſſume fo much Right over either themſelves or others, 
unleſs it be when,and fo far forth, as extreme neceſſity requires it. For all humane Laws are 
ſo conſtiruted, or fo to be underſtood as that there — for humane 
frailty. The right underſtanding of this Law, of reliſting or not ing the higheſt 
Powers in caſes of inevitable neceſſity, ſeems much to depend upon the lntent ion of choſe 
who firſt entred into Civil Society, from whom the right of Government is devolved up- 
— — : Who had they been demanded, Whether —— have 
i ſuch a yoke upon all Mankind as death it ſelf, rather than in any cafe by force to 
repel the luſolencics of their Superiours ; I much queſtion, whether they would have 


granted it, unleſs it had heen in ſuch a caſe, where ſuch reſiſtance could not be made without 
12 treat 


though they ſound abſolutely, yet ſeem to admit of ſome tacite cx- i 
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great commorions in the Common-wealrh,- or the certain deft 


Of Reſiſtance in caſes of inevitable Danger. BOOK I. 


tor what Charity commends in ſuch a caſe to be done, may, I doubt not, paſs for an 
humane Law. hut fore may fay, that this rigid obl-gation to dye, rather than at any 
time to teliſt injuries done by our Superiors, 1s not impouled on us by any humane, but by 


, the Drviac Lav, But we mult obterve, That men ont not at fit unite themichves in 
Civil Socicty, by any ſpecial Command from God, but voluntarily out of a fence they 


had of their own impotcncy, to repel force and violence whillit they lived foleartly, 
aud in Families apart ; when.c the Civil Power takes its rite: For which cauſe it 1s, that 
St. Peter calls it an humane ordinance , although it be clk where calked a Dime 


; Ordinance, becauſe this whokeſom conſtitution ol men was approved of by God bun- 


iclf. But God in approving an humanc Law, may be thought to approve ol it as an hu- 
mane Law, and afrer an humane manner. Barkley (who was the ſtouteſt Champion in 
defending Kingly Power ) deth notwithitanding thus far allow, "That the Pcople or the 
nobler part of them, have a right to defend themiclves againſt cruel Tyranny, and 
yet he conſeſſeth that the wivle body of the people is ſubject unto the King. 
Now this I ſhall caſily admit, I hat the more we deſu e to ſecure auy thing by Law, the 
more cxpreſs and peremptory ſhould that Law be, aud the fewer exceptions there ſhuuld 
be from it; (tor they that have I mund to viokate that Law, will preſently ſeek ſhclrcr, 
and think themiclvcs priviledged by thoſe exceptions, though their cates be tar diſſet ent; 


Vet dare Inet condemn mdifferently cither every private man, or every, thong! eller, 


part of the people, who as their Lit relope, in cakes of extreme neceſſity, have an 


made uſe of their Arms to detend them. byes, yer with teſpect had to the common good. 


David's ex-; 
alnple. 


The Ki 
Perſon = de 
ſpared in th: 
defence cf our 
lelves. 

1 Sam. 26. 5. 


Fxcd. 22. 28. 


Lib. 2. 


For David, who (ſaving in ſome particular Facts ) was to celebrated for his integrity, 
did yet entertain firſt tour hundred, and afterwards more armed men; to what cnd, 
unlels for the tatcguard of his own perfon, againſt any violence that ſhould be offered 
him? Bot this allo we muſt note, That Deu did not this until he had been aſſured, both 
by Jonathan, and by many cther infallible Arguments, that Sax! fought his life ; and that 
even then, ke neither invaded any City, nor made an Offenſive War againſt any, bur 
lurked only for his own ſecurity, ſometumcs in Mountains, ſometimes in Caves, and ſuch 
like devious places, and ſometimes in Forcign Nations, with this reſolution, to decline 
all occaſions of annoying his own Countrymen. A Fact parallel to this of Davids, we 
may read of in the Maccabee:: For whereas fome ſeek to defend the Wars of the Acer 


bees upon this ground, That Antiochus was rot a King, but an Utu this | account but 
frivolous : For in the whole Story of the Afarcatrer, we ſhall never find Aumiechbur mention- 
ed by any of their own party, by any other Title than by that of King; and defervedly : 
For the Hebrews had long before ſubmitted to the Afacedonian Empire, in whoſe Right 
Amiochus ſucceeded. And whereas the Hebrew Laws forbad 2 — to be ſet over 


them, this was to be underſtood by a voluntaty Election, and not by an involuntary 
Compulſion, through the neceſlity of the times. And whereas others fay, That the M- 
cabees did act by the peoples right, to whom belonged the Right of Governing theraſclves 
by their own Laws, ncither is this probable: For the Jews bei g firſt conquered by Ne- 
buchadoxoſor, were by the right of War fubj:ct umo him, and atrerwards became by the 
ſame Law, ſubject to the Ades and Perſians as Succeſlots to the Chaldeans, whole whole 
Empire did at length devolve upon the Ace on And hence it is, that the Jews, in Ta- 
citus, are termed The moſt ſervile of all the Ealtern Nen ʒ neither did they require any 
Covenants or Conditions from Alexander ot his Succellors, but yielded themfelves freely- 
without any limitations or except ions, as before they had done unto Darin. And though 
they were permitted ſometimes to ule their own rites, and publickly to exerciſe their on 
Laws, yct was not this due unto them by any Law that was added unto the Empire, bur 
only by a precarious Right , that was indulged unto them by the favour of their Kings, 
There was nothing then that could juſtifie the Maccabees in their taking of Arms, but that 
invincible Law of extreme neceſſity, which might do it fo long as they contained them- 
ſelves within the bounds of ſelf-preſervation, and in imitation of David, betook them- 
ſclves to ſecret places, in ordet to their own ſecurity z never offeriag to make uſe of theig 
Arms unleſs violently aſſaulted. lu the mean time, Great care is to be taken, that even 
when we are thus enforced to defend our felves in cafes of certain and extreme danger, 
we ſpare the Per ſon of the King; for they that conceive the carriage of David towards 
Saul, to proceed. not ſo much from the neceſſity of duty, as our of tome deeper conlide- 
ration, are miſtaken.For Devi himſelf declares, that no man can be innocent that ſtrercherh 
forth his hand againſt the Lords anointed; Becauſe he very well knew that it was written 
in the Law, Thou ſhalt not revile the Gods, that is, the Supreme Judges: Then ſhalt not 
curſe the Rulers of thy people. in which Law, ſpecial mention being made of the Supreme 
Power, it evidently ſhews that ſome ſpecial duty towards them is required of us: Where- 
fore Opratus AMilevitanus ſpeaking of this fact of David, laith, That Gods ſpreial command 
coming freſh into bis memory, did ſo reſtrain him, that he c au nat bart Saul, thangh bus mortal 


chem). 


Cu an iv. . Of Reſiftance in caſe of ine vitable Dunger. 
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enemy. Wherefore he brings in David thus reaſoning with himfelf, Folebam boſtem vince: c. 
4 eff devine precepts objervare , W. lang ly I would overcome mine enemy, but I dave not 

tranſgreſs the Commands of God. And Joſephus ſpeaking of Dau, atter he had cut oft S 

Czarment, ſaith, That bus Heart ſnare him . 50 that he confeſt %u fac imm. cru Rooem 

lnum occrdeve, Ih was 4 wicked tt is 4 has Sover ang its And pre tly alter, Horrendumn EK: 

4 * i malim ccd re, IF anam cn facrents tune comſt at, ab co 448 Regen ew; 

It is an horrid oft to bill a King, eng h e,, for certaunly be, by whoſe Providence all N 

reign , will purſue the Rrgicide with vengeance mevably. 1 0 reproach any private man 

falh is ſorbidden by the Law, but of a King, we mult not ſpeak evil though he delerve Rings muſt. 

it; as he that wrere the Problems (fathered upon A bort) faith, He that ſpeat- ar be FovE- 

ath evil of the Governor, ſcandalizeth the whole City. So Joab concludes concerning Shimer, killed, though 

as J teſtifies, Sha ehen not dye, who preſumeſt to curſe bim whom God bath placed in the wicked. 

Throne of the King dow ? The Laws ( faith Jah) are very ſevere ou the behalf of Princes, for 

be that is injurious nt them, doth wilfully trample upon the Laws themſelves. Now if we muſt agen. 

not ſpeak evil of Kings, much leis mult we do evil againit them: David repented but for 

ollcring violence to Saul's Garments, fo great was the Reverence that he bare to his Perſon, 

and detervedly ;, for fince their Soveraign Power cannot but expole them to the ge- 

peral hatred, therefore it is fir, that their ſecurity ſhould eſpecially be provided tor. 

Tow, h Quintilian, # che fre of ſuch at fa at the Stern of Government, that they cannot 

diſchargT therr duty farhbfully, nor provide for the Hen, withont the envy of many. (And The Laws are 

for this cauſe are the perſons of Kings guarded with ſuch fevere Laws, which ſeem, Ike ferere in the 

Dre, to be wrote in blood, ) As may appear by thoſe enacted by the Romans, for the —— mg ot 

lecurity of their Tribunes, whereby their perſons became inviolable. Among other _— 

wiſe Sayings of the Een, this was one, That the pertons of Kings ſhould be held 2s 14. 

cred, And that of Fler was as notable, 


His chnefeſt care was for the Rug, 
That ret hi ſheml4 endan; er Lams. 


And no marvel : For as St. Clryſotom well obſerves, If ary mas e Sheep , be but leſſens 
the number of them ; but if be (il the Shepherd, he difſipates the whole Flock, Ihe very name 
of a King, as c tells us, among ſuch Nations as were Governed by Kings, was as ve- 


nerable as that of God : So ue the Perſian, Amongſt many and thoſe moſt excellent 
Laws we bave, this ſeems te be the beſt, which commands us to adore our Kings as the very Image 


of God, who i the Sve of all. And therefore as Platarch ſpeaks, Nee fu, nee licitum eff 
Regia corgeri manu inferre, It is not pernatted by the Laws of God er Man, to offer wiclence to 
the perſon of a King. But as the fame Fluch in another place tells us, The prixempal pure 
of valour it, to ſave him that ſaver all. If the Eye ere 4 blow threatning the Head, the Hunt, 

ruled by Nature, we, u , — the ſafety of the Head ( whereupon 


all the ether members depend) before their own : hcrefore, as Caſtodore notes, He that with De Amicitia. 
the laſt of his ou life, redeem the life of bit Prince, doth well; if in ſo doing be propoſe to hm We are © 
IF be freems of has own foul, rather than that of another man; irs ar 4s Conſcrence teach prefer his life 
eb buns te expreſs bus fidelity ts bus Soveraign \, ſo doth right reaſon nſtrult him to prefer the before our 
life of bis Prince before the ſafety of bir own body. But here a more difficult queſtion ariſerh ; as 
namely, whether what was lawful for David and the Maccabeer, be likewiſe lawful for Whether Br. 
ns Chriſtians? Or whether Chriſt who ſo often enjoyns us, to take up our Croſs, do not % exampte 
require from us a greater meaſure of patience ? Surely, where our Superiors threaten us as —_— 
with death upon the account of Religion, out Saviour adviſed ſuch as are not obliged by cient 90 = 
the neceſſary duties of their calling to reſide in any one place, to flee, but beyond this, Nife Cheiſti- 
nothing. Se. Peter tells us, That Chrift in ſuffermg lefs ns an enſample, who though be knew ans in like ca- 
a, ner bad any guile found in bis month, yet being reviled he reviled not again \, when he _ 
ſerved, be threarned not , but remitted but cauſe to lum that jadgeth righteouſly. Nay he advi- g — 2 — 


ſeth us to give thanks unto God, and to rejoyce when we ſuffer perſecution for our Reli - u 
gton: And we may rcad how mightily Chriſtian Religion hath grown and been advanced, 2 — 


by this admirable gift of patience, wacrefore how injurious to thoſe ancient Chriſtians, where the du- 
/ who (living in or near the times of eithet the Apoltles themſelves, ot men truly Apoſto. *!e$of our cal- 
lical) muſt needs be well inſtructed in their Diſcipline, and conſequently walked more 1 vill per- 
cxactly according to their rules, yet ſuffered death for their Faith;) how injurious I fay, — — 
to theſe men, ate they, who ho'd that they wanted not a will to teſiſt, but rather a pom - thing. 

er to defend themſelves at the approach of death? Surely Terrullian had never been fo | 
impru ent, nay impudent, as fo confidently to have affirmed ſuch an untruth, whereof 22 
he knew the Emperor could not be ignorant, when he wrote thus unto him, f we had 4 

will to take aur private revenge, of te alt at publich Enemies, could we want either numbers of 

Meng or hover of warkke Proviſions ? Are the Moors, Germans, Parthians, or the People of 

any one Nation, more than thoſe of the whole World ? We, though Strangers, yet do fill all places 


uw your Domunzons, your Citres, Mands, Caſtler, Forts, Aſſemblies, your very Camps, — 
ty 


— 


What ts to be done in a caſe of ine vitable anger. BOOK I. 


Lib.6. Q4.10. 
1% Joſhua. 


Ep. 166. 


Courts , Palaces, Senates; —_— Temples we leave to your ſelves * For what war have not we 
always declared our ſelves fit and ready, though in numbers of men we have ſometimes been very 
ume qual / How cometh it then to paſs, that we ſuffer death ſo merkly, ſo patiently, but that we ave 
inſtruſted by aur Relig ton, that it is much better to be lalled than to lu? iin allo treading in lus 
Maſters ſteps, opeuly declares, That it was from the Principles of their & ligion, that Chriſts- 
ans being apprebensed made no reſiſtance, vor attempted any revenge for injuries unjuſtly done 
them, though they wanted neither numbers of men, nor ether meant to hate refiſted : Batt it was 
their confidence of ſome Divine Vengeance that would fall upon their Perſecutors, that made them 
thun patient 3 and that perſwaded the Innocent to give way to the Nocem. So Laitantiun, We 
are willing to confide in the Majeſty of God, who 11 able as well to revenge the conrempr done to 
himſelf, as the injuries and hardſlups done unto un: Wherefore thaugh cur ſufferings be ſach a 
cannot be expreſt , yet do we not mater 4 word of diſcontent, but refer aur ſelves whelty 19 bum 
who judgeth righteonſly. And to the ſame Tune ſings St. Auguſtin, When Princes err, they 
preſently make Laws to legitimate their errers, and by thoſe very Law? they judge the Innocent who 
are at length Crowned with Martyrdom. And in another place, Tyrants are fo to be endured 
by their Subjcft:, and hard Maſters by their Servants, that both their temporal lives (of poſſible ) 
may be preſerved, and go their eternal ſafety carefully provided for + Which he illuſtrates by 
the examples of the Primitive Chriltians, Who though they then ſejourned upon carth as Pil- 
grims, and had infinite numbers of Nations to aſſift them, yet choſe rather patiently to ſuffer all 
manner of rorments, than forcibly to reſiſt their Perſecutors :; Nether would they fig he preſerce 
their temporal liver, but choſe rather not to fight, that ſo they might enſure wats themſelves an 
eternal, For they endured Bonds, Stripes, Impriſonment , the Rack, the Fire, the Creſt; they 
were flea'd alroe, killed, and quartered, and yet they maultiplied;, they eſteemed this life not worth 
the fighting for, ſo that with the loſs of it they mug hit purchaſe what jo cagerly they pamed after, 
« better. Of the ſame opinion was Cyril, as may appear by many notable ſayings ot bis 
upon that place of St. John, where he treats of Peter's Sword, Thebean Legion, we 
read, conſiſted of ſix thouſand, fix hundred, ſixty ſ Soldiers, and all Chriſtians, who 
when the Emperor Maximuanu would have compeiled the wi ole Army to ſacrifice to Idols, 
firſt remored their Station to g, and when , upon freſh orders ſent after them, 
they refuſed to come, A ia vi] commanded his Officers to put every tenth man to death, 
which was caſily done, no man offering to reſiſt ; At which time, Aut, (who had the 
chief command in that Legion, and from whom the Town Agaoms in Switzerland was 
afterwards called St. Mavwitz, as Excheris, Biſhop of Lyons, records) thus beſpake his 


Fellow Soldiers, How fearful was I leſt any of you under the pretence 75 — — ſelves 


(as was eaſie for men armed as ye art to have done) ſhould have attempted reſcued 
from death theſe bleſſed Martyrs? Which bad you dene, I was ſufficiently inſtraited by Chrifts 
own example to have forbidden it, who expreſly remanded that Sword into its ſheath, that was 
but dy awn in his own defence \, ther eby teaching us that ever Chriſtian Faith 11 mach more preva« 
lem than ali other Arms. This Tragick Act being paſt, the Emperor commanding the 
ſame thing to the Survivors, as he had done before to the whole Legion, they unanimouſly 
returned this anſwer , Tui quidam, Czlar, Alves from, Cc. We are thy Soldiers, O Cit 
ſar, we took Arms for the defence of the Roman Empire ; we never yet deſerted the War, nov be- 
trayed the truſt repoſed in as; we were never yet branded with fear or comardiſe, but bave always 
obſ. rved thy commands, until being otherwiſe inſtrutted by our Chriſtian Laws, we refuſe to wer- 
ſhip the Devil, or to approach theſe Altars that are always polluted with blood. We ford by thy 
Commands, that thou reſolveſt either to draw us unto Idolatry, or to aff right us by parting every 
tenth man of us to death : Make no farther ſearch after thoſe that are willing to bye concealed, bus 
know that we are all of us Chriſtians; all eur Bodies then baſt indred under thy power , but 
ory Souls are ſubjeft only to Chriſt aur Redeemer. Ihen Exuperias 8 Standard- 
bearer to that Legion, thus beſpake them, Hitherto, Fellow Soldiers, 1 carried the 
Standard before you in this ſecular War, but it 1s not unto theſe Arms that I now invite you, it u 
not unto theſe Wars that I am now to excite your valor, for now we are to prattiſe another kind of 
warfare ;, for with theſe weapons ye can never mforce your way into the Kung dom of Heaven. 
And by and by he ſends this meſſage to the Emperor, A thee, © , | 

it ſelf (which uſually males even Comar di valiant) cannot prevarl with ws to take Armi. Rebe 
we have our weapens fixt, yet will we yt reſiſt ; becauſe we chuſe rather to be killed by thee than 
to overcome thee, and to dye innocents, than to love Rebels to either God or thee. And a little 
aſter he adds, Tela projicimus, Cc. We abandon our Arms, O Emperor , and will meet : 

Meſſengers of Death with naked breaſts, yet with bearts ftrongly mwned with ian Fas 

And preſently after followed that General Maſlacre of the Thebean Band, w E. 
therins gives this Narrative , It was neither their Innecence, nor their Numbers, that could 
exempt them from death, whereas in other more creus tam, a wultitnde theurh offending, 
are rarely puniſhed. The lame ſtory in the old Martyrology we find thus recorded, They 
were eve 7 where wounded with Swords, yet they cryed not out ; but diſdaining the uſe of thew 

ey 


Arms, they expoſed their Breaſts nakgd to their perſecutsrs © It was neuhber their numbers , — 
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thew Expernence w War, tnx could per ſiv. ade thew 12 Arte F it 6 

Sara, but placing bu example Alu before then, was wai A the han iter lambs, ind 

4 Lanb ts be Sacriſc cd, ec ner as mar; 7 * ally 14 IOC GT hits the þ 4 

Flack of Chriſt fuffered there 7 be wren dern fete! by 4 bien { of /* J r 1 

Thus allo do the Jew: of Alevandrie tent ine their hinocericy bctore Flac, ee ot 

Fe, mnarmed, axdyet we are Ac nite thee as pablich em mu tothe Sree Tis Loni 

which nature bath gruen ſur our defence, we have cauſed to be piu bein ith, mocue the, 

ave of hith uſe, and wr br ſts we expoſe naked to every win, that bath 1nd ts ll i And 

when the Emperour F"a/ens cruelly Pertecoted thote Chriſtians, which according, ro the 

Holy Scriptures, and the 1 caditions of the Ancient Fathers, protcit Chiilt robe d 

that is, Co ei,, with the Father ; though there were every where great multitudes ot 

them, yet did they never attempt by Arms to fecure themichves. Surely, wherctocver bet. 21 
tieuce in times of periecution is commended unto us, there we find Caritts own exams 

ple held oat unto vs (as we read it was to the Thebes Legion) for our Imitation. Ag . 10. 89. 

therefore his Patience, ſu outs, ſhould have no bounds nor limits but death it ſelf. And 14 

he that thus loſcrh his lite, is truly faid by Cirilt bimiclt to hade. has hawng fuflici- 

ently proved, That he that is invelted with the Supreme lower ouplir not to be re- 

ſiſted. Now I muſt admoniſh our Reader of fome things, whrrein he may miſtake, 

by judging that thoſe men do daſh their F cet againſt this ſtone, who indeed do not. 

In the firſt place therefore, I hoſe Princes that are under the body of a people, whe- 1. 
ther they originally retained ſuch a power, or by fome after contract or agreement made eee 
wh them, as in Lacedewen;, if they do violate the Laws, or wrong the Common- — 7 
wealth, may not only be by force teſuled, but it it be neceffary, may be punith.d with gata their 
death: As it befcl F, King of the Lacedanonians, of whom Flur h thus, The Vince. 
Spartans taking to heart the death of Lyſander, tenrenced their King to death, becauſe . . Ly 
leaving Lyſandey out of Cowardiſe, whom he was ſeut to relieve, he had ficd for ſafety 1 
to Tegra. The like he records in the life of Syils, Ihe Spartaxs, faith be, depokd 
ſome of their Kings, as being unfit for Government, becauſe they were of low aud als 
ject Spirits: Yea, and of An he reports, That being their King, yet was condemncd, 
though unjuſtly. Now fecing that there were in Ha diveric fuch Kingdoms, it is no 
—_ chat Yirgil, having firſt recorded thoſe many wicked Ach done by Aden 
Thais, 3, 


» 2. 33. 


Ti; Hetrur*ans therefore, all in a juſt race, 
To bring thr Aug 70 Judgement de engage 


Of whom an old rue South faycr, ſpake thus, 


— how thetr 14 Wat 


Arms, at agamſt a Fee. 


Secondly, If a King or any other ſhall renounce his Empire, or maniſe ſily ſorſake it * IX. 
againſt ſuch a Prince or Kn, aſter that time, any thing is lawfſul, that may be donc to Or againit s 
a private man. But this then we muſt obſerve, 1 hat he that is carclcfs and negligent King that 
only in his Government, cannot thereby ouly be judged to have ſot ſaken it. hath renoun- 

Thirdly, It was the opinion of Barklry, Thar it a King would alicaate his Kingdom, — * 
or ſubyect it to another, he Joſt it. Hut here 1 make a ſtaud, For if the Kingdom be = 
Electwe, or deſcend by ſucceſſion, ſuch an Act of Alienation is in it felf cull. And Or againſt a 
wharſoever is in it felf null can have no effects of a juſt Right. Wherefore, as alſo King thut 
of that Kingdom that is barely uſuſtuctuary, whereunto | have likened ſuch a Rg, the — 
opunon of the Civilians is tome more probable, That in yielding up his Kingdom to a ee 
ſtranger he confers nothing: And whereas it is ſaid that the fruits and profits revert to 
the Lord of the propriety; It is to be underſtood, after ſuch a time as is prefixed by 
the Law. Yet notwithſtanding, if a King ſhall really endeavour to deliver up, or fub 
ject his Kingdom to another, I doubt not but that in this caſe he may be reliſted : For 
Empire is one thing, and the manner of holding that Empire another. The altcration 
whereof the people may hinder ;, for that is not comprehended under the notion of Em. 
pe. Whercunto may that of Sexece be not unſitly applyed : Although out Father be 
in all things to be obeyed, yet not in thᷣoſe t ings wherein he ceaſeth to be a Father. 

Fourthly, as the ſame Barkley obſerves, If a King (hall endeavour, with a mind truly X.. 
hoſtile, the deſtru/tion of the whole body of the Nation over which be is fect to govern, Or a King 
he loſcth his Kingdom and may be refilted ; Which I grant. Cor the end of all Govern- that Invade: 
ment being ſor mutual conſervation, he that wilfully rcfolves to deſtroy, can have no — 
A to Govern. Wherefore he that openly, either in word or deed, prolſeſſeth him- ET fi 
ſelf an cnemy tothe whole Nation, is in that very act preſimed to abjure and renounce hoſtile way. 
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In whit caſes Subjects may take Arms againſt ti eir Prince. BOOK I. 
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| the Govermucut of it. When Sci had depopulated net Keme only, but almoſt all Italy, one 


ler ioully adviled him, that it was ft to ſpare ſome, that be might have ſome to govern 
Ut eſſent qual: Imperaſſent. But this caſe can hardly be found in any King that is of ſound 
mind, and that governs one only Nation. Hut in cafe he govern more than one, it way fo 
appen, that in favour to one, he may endeavour to deitroy the other, that fo ke way 
plaut it with new Colonies. Gracchws his Arguments arc = Ingemous, whereby be 
1:oves, that a Tribune of the people (being therefore accounted ſacted and laviolable, be 
caulc he is cenſecrated by the people rodetend them) in caſe he ſhall endeavour ro opprefs 
tacm, to diminiſh their power, and to take from them their rights of ſuffrage ; doth 
thereby actually degrade himſelf, in not performing that for which that honour was con- 
terr'd on him. For to admit ( faith Gch.) that the Itibunes of the people may in 
jome caſcs impriſon their Conſul ; and yet to deny that the people have a power to 
rake away the Tribunitial power from him that abuſeth it, even againſt thoſe from whom 
he received ir, ſceing that both the Conſul and the Tribune were by the pcople created; 
weu'd be very abſurd. The like we find aſſerted by Jehan Atayjer, namely, That a 
people canaot abdicate their power of deſerting their Prince, in ſuch caſes as tend to 
their manifeſt dceſtrntion. Both which may be very well expounded by what hath been 
hcrein 2lrcady cclivered. 

Fifthly, In caſe a Kingdom be confilcate either by Felony committed againſt him 
whoſe the Ficf is, or by any clauſe or condition eſly made and agreed on at his admiſ- 
ſion to the Kingdom. As in caſe the King ſball do this or that, his Subjets ſhall then 
ſtand abſolv'd from all obligation of duty and obedience unto him f. In this caſe alſo a 
King may recede into the condition of a private 
y Sixthly, It a King having but one part of the Soveraign power, and the Senate or peo- 
ple the other, if ſuch a King ſhall Invade that part which is not his own, be may juſtly 
be by ſorce reliſted, becauſe in that part he hath not the Soveraign power : Which I be- 
lieve may take place, although it be ſaid, That the power of making War is ia the 
King. For this is to be underitood of a Foreign Wat; ſince otherwiſe, whoſoever hath 
any part of the Supreme power, cannot be denyed a Right to defend his own even by 
force, which when it happens, even the King himiclt may juſtly by the Right of War, 
loſe even his own part of the ſaid Empire. , 

Scyerthly, If in the Tranſlation of the Empire it be expreſly ſaid, That upon ſome cer 
tainevents that —_—_—_ it may be lawful to make tcſiſtance. For although it could not 
then be coaccived that by that agreement any part of the Soveraign power was intended 
to have been retained; yet certainly it may be conceived, that ſome kind of natural Liber- 
ty was thercby underſtood to have been teſet ved to the people, and exempred from the 
power of the King *. For pollible it is for him that alienates tis own Right, to diminiſh 
and dec urt the Right that he gives hy certain clauſes or Articles of Agreements, whereof 
we may ha4 in Hiſtories many examples f. 

We have hitherto treated of him who bath or had a Right to Covern; now ſomething 
we mult ſay of him that Invades or Uſurps the Government, not aftcr he hath cither by 
long poſſethon, or by Conſent or Agreement obtained a Right unto it, but ſo long as the 
caulc of his unjult acquiſition continues. And certainly during the time that he polleſſerh 
the Empire, his Acts may have power to bad: Bur yer, not as they ate his, for Right 
to command he hath none, but upon this prelamption, That he who of Right ſhould 
govern, whe het King, People or Senate, had rather that his Laws for that time ſhould 
be binding, than that the people ſhould live altogether without Laws, and without 
Judpgements, which muſt neceſlarily introduce the greateſt diſot ct and conſulion. Cicero 
condemns Sys Laws as too cruel apainſt the children of thoſe that were proſcribed, in 
making them uncapable of ſuing for Honours, yet he thongiit Er, that theſe Laws Gould 
be obſerved : Affirming (as Qu ilian tells us) that the ſtate of the Commoawealth was 
ſo coutamed in thoſe Laws, that if they were not kept, the Common-wealth at that 
time could not have ſubſiſted. Flor alſo concerning the Acts of the fame Syd, faith 
thus, Lepidus went abort to reſcind the A, of thu ſo great a man, and indeed not wahout 
tanſe, if at leaſt, be could have done it, without the rut of the Common-wealrh. And by 
and by, „ mu coypedient for the Crmmon-wealth, being then fuck aud wennded, to be governed 
by any Les whatſoever, rather than to fret and ſcarrifee ber Wounds by attempting an untimely 

Care, Yet notwithitanling at ſuch tunes, aud in ſuch Cafes wherein our obedience 1s 
not lo cxquiſitc ly neceſſuy, and yet may help to confirm the Uſurper in his urjuſt poſſeſ- 
10, 1t by our diſobedience we incur no great danger, we malt not obey. But whether 
it be lawful for the people by force of Arms to deject him that ſhall thus uſurp the Sove- 
raigu power, or to kill him, is diſpotable. 

And in the firſt place, Ii he that uſurps another mans dominion have not gained it by 
a Juſt War, that is, by ſuch a War as hath all the Rights required by the Law of Nations 
nor by any contract cr azcreement made with him, or Faith given to him, but — 
olds 
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— 
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bolds his poſſeſſion by force only: The Right cf War ſeems in this cafe to corn , Fr the Rake, 
and ore what may lawfully be done againſt an enemy may law fully be done ag 1it'% ed Wat 
him, whom any private man that hath not given his Faith to him, may lawfully kit. © need. 
Ja recs Majeſtarts, C publices boſter o home neles et; Againſt Traytors and publick HH 


every provat mn T4 
in the time of War, it is indulged unto cvery man to take publick revenge in order to 


the common ſaſety. 

The ſame may be ſaid if before fuch an Invaſion there were extant any ſuch Law, XVII. 
authorizing any — man to kill him who dares in his preſence commit ſuch or Or by verrue 
ſuch a fat. As for example, It 8 private man he ſhall go with a guard about — 
him, or if he ſhall attempt a Fort, ot kill a Citizea uacoademaed, or illegally condemn. - 
ed, or if any man ſhall preſume to create a Magiſtrate without juſt ſuttrages. Many 
ſuch Laws we may read of to have been in force among the Cities of Greece, with 
whom it was alſo thought lawful to kill ſuch Tyrants. Such was that Law of Solon in 
Athens, renewed alter his return from Pirat, againlt fuch as had aboliſhed Popular Go 
vernment,or that after ſuch abolition flad born any office. The like Law there was alſo in 
Aue, called the Valerian Law, againſt any man that ſhould aſſume the otfice of a Magiſtrate | 
without the peoples conſent, making it lawful for any man to kill fuch a man unc ondemned, 1. Pee. 
as Plutarch relates, where he thus diſtinguiſheth Solon s Law from that of Publico/a's Solon 
would have ſuch a man legally convicted; but Pablicela permutted any nan to kill him that 
uſurped the office of a Magiſtrate without any formal Procets. And ſuch was the Con- 
fular Law, immediately after the Drcempiral Government, 1 har no man ſhould dare to 
create a ſtrate without an Appeal, and he that created ſuch, might by the Laws 
both of and Man be killed. 

Noleſs lawful it is for him to kill an Uſurper, that hath an expreſs Warrant fo to do XVIII 
from him to whom the juſt Right of Government beloayerh, whether it be in the King, By ha Cone 
the People, or the Senate. Amongſt whom likewife we may place the Protectors or hath Ante 
Guardians of Kings during their nonage : Such as was ehe ade to King Four, at whole the Empire. 
command Arhalis was deprived at once both of her Lifc and Kingdom, 2 Chron. 23. 

Now unleſs it be in one of theſe Caſes, I cannot perceive how it ſhould be lawful for XIX. 
any priv-te man by force either to deject, or to deſtroy him that uſurps the Imperial Dig. Why an u- 
— 4 —— it is, that he who hath the true Right had rather prefer the peace fag 

tranquillity of his Subjects, though under the Uſurpers power, than embroil his but in one of 
Countrey in blood, or to vex his Subjects with Civil War, which are the fad and bloody theſe cates. 
effects and conſequences that attend the Murther or Expulſion of Kings, cſpecially if his 
el be eſpouled, by either a ſtrong Faction at home, or powertul Friends abroad : 
becauſe it is at leaſt doubtful, Whethet that King, People, ot Senate, in whom the 
Right of Empire is, are willing that the matter ſhould be brought to ſo deſperate an 
iſſue. And without the preciſe knowledge of this, all violence of this kind is unjuſt. It 
is very true, what Favors inPlatarch obterves, Peha off Bellas Civile Damn Ilegitimo , 
An Inteſtine War us more deſtruftroe than any Tyranny. For though the Ra ze of lncenſed 
Tyrants may produce more TI ragical eſſects upon tome particular Familics, yet the De- 8 
of a Civil War ſpreads farther, continues longer, and leaves more dreadful prints 
nd it, than any Tyranny. Give me any peace, faith Cicero, rather than Cevi Way. 
Tus Q told the Lacedemonians, That it would be much better for them to bear 14». 34 
with the Tyranny of Nats, than by endeavouring by Arms to recover their loſt Liberty, 
to make the Tyrants Grave in the ruines of their City. And to this purpoſe was that 
prudent advice of bars, Leo in Civitate non eſt alendus; ſi alitus fir, ferendus eſt ; 
Either not to nouriſh s Len, or being 2 net to proveke him. It is indeed a very difficule 
caſe, aud will admit of a ſtrong debate, Whether Peace ot liberty be moſt acceptable: Cicero whether 
_ this queſtion, the molt difficult of all others in the Politicks to be reſolved, M- — 1. ; 
our Countrey 6957 „we attempt ts redeem it, although with the dan. cr 
ger of «ts prac Ag Ty docfor ps wate men to determine what the Common judge- che 
ment of the people would be in this caſe, but this we abominate as being grolly unjuſt : ro 
make our Countries Liberty acloak for our own Ambitioa ;, and to pretend to deliver her, 
when we intend to inſhve her. Syils being demanded , Why he macht into bis own App. clit. r, 
Countrey fo ſtrongly Armed: anſwered, Ut cam 4 Tyranny liberem\, To delwer it from 
Tyra: : When he that pretended fo to do, was himſelf the greateſt Tyrant. So Antioch Plat. Catene 
brought a M Army into Greece, _— he came to ſet Greece at Liberty, when π. 
indeed it wanted none. His pretence, was Liberty, but his Intent, Tyranny. Ce- , A 
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litatem Dannat & crudelit atem unt; By condemning Tyranny, be trapanithem into it It was pan. . l. 
much better Counſel, that Plats gave to Perdiccas, which Plats thus readers, That be Noalteraci- 
ſhould attegpt no more in the Comman-wealth, than he could juſtifie to his Subjeits © For that no- 093 of Go- 
of force or violence ſhuuld be chtruded upon either cir Parents or cur (cuntrey. em 
nſec is that of Salut, Theurh hes _ govern thy Connerey or thy Parents by lant commer 
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i 4:8 E ks 


To deliver 
the pt trom 
op picilon, io 
it be without 
rarfing Tu- 
— b Se 
dition, „ 
commcada- 
ble. 


Judp. 3. 1 5- 


chem. 9. 27. 


44 
No private 
man to he 
Judge in this 
cale. 
T Mat. 22. 20. 


J. 
Jhe princt- 
pal eth jcnt 


C.aulc. 


1. 
Cuxthiary. 
Nine. 


ent ho: 6 
£7770 


— - 


Imſcif in Peper Tirmales, among if cither Fools or Knaves. Whercunto we may alſo nt 
impertinentij refer that of St. Ambro . Tins alſo will bug! ly 44 cance thy Creda and Repa- 
tatron, if then cant reſerve the poor ent of the hands of the Oppreſſars, and delt, bim that is 
wrong ſally condemned to dye ; ſo that than do it without raiſing I att or moving Sedition : 
Leſt ctherwiſe t hon ſhovldſt ſrem to do it rather out of an tf ett ation of Popalarity and V ain flory, 
than cut of Pity and Commiſcr ation, and ſo conſequently make theſe wounds deeper which rl 
ſhouldeſt beal. It was the opinion of Aquinas, 1 hat the puilng down of Government 
though Tyrannical, was ſometimes Seditious. Neither are we much moved to the con- 
rary, by that fatof Ehud to Fglen King of the ae. For the Scriptures plaialy 
tell us, That Cod raiſed up Ehud to deliver Wracl : What EH did was done by the ſyc- 
cial Warrant of God himſelf. Neither doth it agpear, That this King of the Aoabries 
had by Agre: ment no right of Soveraignty. For God we read did exccute his Judge- 
ments even againſt other Kings by ſuch Jaſtruments, as be himiclt was pleaſcd to raile 
vp to that purpoſe, as may be collected by Jeba againit Joram, 2 Kin. 9. 

Bat it is eſpecially to be noted, That no private perſon ought to determine Con- 
troverſics of this nature, but ſhould rather obey the preſent pol ſlor. As Chriſt com- 


manded to pay Tribute to Ceſar f, becauſe his Image made the Money currant ; which 


was a convincing, argument that he was in full poſleſſion of the Empire at that time: 
For the Coining of Moncy was cvcr the moſt certain tign ot the Polſſeſſion of the 
Empirc. 


CHAT. V. 


Who may lawfully make War 


I. Tie Effwient Carſes of War are either the III. Or Inſtrannental as Servants and Sub. 
Principals m therr own cauſe : IV. By the Law of Natare none ave proinbieed 


II. Or ute Cuuſc of ancth:-. from War. 


* 


S in all other thinzs, io in Actions that arc voluntary tliere ate three ſorts of 

Cauſcs cficient, chat is to ſay, Principal, Auxiliary, and Inſtrumental. The 

Priacipal eſſic ient cauſe in a War is for the molt part he whoſe the quarrel is: 

In a private War, any private perſon : In a publick, he that hath the publick 

Power, eſpecially if it be Supreme. Whether a War may be juſtly undertaken in the 

bchalt of another, not making War, ſhall be diſcuſt kcreatter. In the mean time this 

1s moſt certain, I hat naturally every man hath a Right to revenge his own quarrel, and 
for this cauſe were hands given unto us. 

Neither have wea Right co vindicate our own quarrels only, but we may both lawſully 
and laudably improve our Right to the vindicatiou of other mens alſo. y that treat 
of Offices ſay truly, That there is nothing ſo uſuful and profitable unto man, as ano- 
ther man. There are ſeveral obligations, wherein we ſtand bound to one another tor 
mutual help and afliſtance ; For kinſmen do uſually combine to help one another: So 
one Neighbour being oppreſt invokes the help of another : So alſo do Citizens the aid 
of their tellow-Citizens. A-iſtotle thought it a duty incumbent to every man to aſſume 
Arms, cithes to defend himielt, in caſe an injury were offercd him; or to afliſt his Kinſ- 
men, his Bencfactors, or his Companions, in calcs of oppreſſion. Aud in Solox's eſteem, 

hat was the beſt Common-wealth, herein cvery man was as 


t was wet! tard of Ai. ſealible of Injuries offered to another, as if they had been offered 
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abt Ai to themſelves: Hence is that of Plans, Prxtorquete Injuriæ 


eu Hανν—, prius Collum quam ad vos perveniat : Break the Neck of an In- 
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jury before it comes at u But though all other obligations ſhould 


2 tail, yet it is ſufficient that we are linkt together in the common 
5 * a _ = 1 a . - 4 * ” 

Audax Malorum : Hul cnlto1its wn] ji ſtock of humanity. For, ab homine mbyl bumani alienum \, Nothing 
i hee P1748 quas TION per (ty that is incident to humane natures ſhould be to any man ſtrange. De- 


Aut nalls pcuit is efſent, 4 pans νννEw&. 


mocritus tells us, That it 15 4 duty meumbent upon every man, fo far 
as be i able, to ſeccory all that art oppreſſed with wrong, and not at all to neglett u For thus, 


ſaith 


— 
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faith he, « beth juſt and boxeſt; Which Ladis thus » God, faith he, wh- 
to all other creatures Wiſdom , furnsſhe rem with ſuc natural Afunmnernts , as were 
ext to defend them from vielem incurſions and ſudden danger: Rut unto man, ein fen 
ate the world naked and unarmed , the better to inflruft him in Wiſdon, bath God, bfu 
other endowments, given him Natural affeftion, whereby we ave tanght te love, cheriſh, ant 

each other, and readily to grove and receive aid and aſſiſt ance one to, and from another, 


defend 
all d and: and er 1 what . 


we mean not Arms or ſuch like, wherewith we either offend III. 


here, 

others, or defend our ſelves : 3 as are contented to receive di- Or laſſru- 
rect ions from others. Such as a Son is to his Father, being a of himſelf naturally; mental. as 
ot as a Servant to his Maſter, of whom he is a part, as a part doth not on- , C. 
ly refer to the whole in the ſame relation, as the is the whole of the part ; but 

this very thing Thatic is, is the whole: So Poſleſſion is faid to be ſomething of him tnat 
polF.leth it. And Servants, faith Democritns, are to be uſed 4s we do the members of our hu 

dy, ſame to one purpoſe and ſome to another. Now what Servants are to a Family, the me 

are Subjects to a Common-wealth, and io are as Inſtruments to him who hatch the Su- 


preme power. 
Without doubt, Naturally all that are Subjects may be employed in the War, though IV. 
ſome ſpecial Laws may excuſe ſome ; as heretofore Servants among the Romans, and now Naturally no 
every where the Clergy : As the Levices among the Jews were not liable to the duties of — excuſed 
War (as Joſephus teit — Law notwithitanding, as all others of that nature, muſt n Wat. 
admit of the exception of extreme neceſſity. And let this ſoffice to be ſpoken in general 
concerning Subjects and Serrants - For what mote eſpecially concerns them, thall be 


handled in their proper places. 
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BOOK II. 


NA. L 
Of the Cauſes of War, And, Firſt, of War made in our own defence. 


I. What Cauſes may be ſaid to juſtifie a War. 

I. That they ariſe either from our own defence, 
or from requiring what is our own, or is due 
to u, Or pum ſhime nt. 

III. War made for the defence of our Lives, 

ul 


lawful. 

IV. Againſt the Aggreſſor only. 

V. In ſuch dangers as are imminent and cer- 
tain, not in ſuch as are opinionative only, 
VI. Way made in defence of our Limbs, luw- 

al. 

vi Eſpecially in defence of Chaſtuy. 

VIM. War made in defence of our ſelves, may 
ſometimes be omitted. 

IX. Our defence made ag ainſt a Perſon publick- 
ly very » ſometimes unlawful by the 
Law 0 ty. 

X. To hill a man for 4 box on the tar, or for 


fome ſuch reproach, or rather than ſiec; not 
lawful for a Chriſtian. 

XI. To kill a man in defending our Goods, by 
the Law of Natnre not unlawful. 

XII. How far permitted by the Law of Moſes 

XIII. Whether, and how far permutted by the 
Evangelical Law. 

XIV. Whether the Civil Law, permitting 4 
man to kill another in defence of himſelf, do 
grove 4 right ſo to do, or only an impunity, 
explained by a diſtmnttion. 

XV. When Duclling may be lawful. 

XVI. Of defence in a War that is publick. 

XVII. If only to weaken the growing power of 
a Neighbour Prince, the War be to be repu- 
ted unlawful. 

XVIII. The defence of him who hath given juſt 
Cauſe of a War, is likewiſe unlawful. 


E T Us now proceed to the Cauſes of War: I mean thoſe that juſtifie a War; 
for there are others that excite men to War under the notion of Profit, 
Which are ſometimes diſtinct from thoſe which excite upon the acconnt of 
Juſtice z which as well between themſelves, as from the beginnings of War, 
(ſuch as was the Hart in the War between Turnus and c Polybius doth 


accurately diſtinguiſh. And though the difference between theſe are mani. 


feſt, yet are the terms uſually confounded : For even theſe cauſes which we call juſtifying, 
Livy, in the Oration of the Rhodsans , calls the beginnings of the War ; Surely ye (ay 
the Rhodians) are thoſe very Romans, who pretend that your Wars are therefore ſucceſiſul, be- 
cauſe they are juſt ;, and that glory, not in the event, that ye can conquer, but in the beginnings, 
that ye never make War but upon juſt cauſe. And indeed there was hardly ever any 9 n 
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that did ſo long pride themſelves ia the juſtice of their Quarrels, as the Romans did. The 
Romans, faith Polybeus, took, very great care not to begin 4 war with their Neighbours , and 
would bave all men believe that they never made war but to repel Injuries, This Dion teſtihes 
in that notable compariſon he makes between the Romans, and Philip of Alicedon, ard 
Antiochus. And elſewhere he tells us, That the Romans rock, ſpecial care that their Wars 
ſhonld be juſt, nor did they ever decree a War raſhly, or without 22 In the ſame ſence 


* doth Aan call the Cauſes of War, the beginnings of War : And Diodorws diſcourling 


of the war betucen the Lacedemonians and the eAlians, makes the pretences aud the be- 
ginnings of the Mr to be the {gme. Theſe juſtifying Cauſes of War are the proper Ar- 
gument of our preſent diſcourſe, whereunto that of Coriolan in Halicarnaſſenſss is perti- 
nent, Les your firſt and principal care be , that the ground of all your Wars be picus and juſt. 
So is that likewiſe of Demoſthenes, As in the building of houſes, Ships, and ſuch like, the 
Foundation er Ground. work ſhould be firm and laſting, ( otherwiſe the Super ſtrattures will ſoon de- 
cay and totter :) So in all our Emterprizes, Juſtice and Truth d lay (45 it were) the fiſt 
ſtone, if we expett that the ſucceſs ſhould be hononrable. No leis pertinent to this purpole 18 
that allo of Dion Caſſins, In all our Wars let our chief regard be to Juſtice 7, for if ſhe lead up 
the an, true valour may bid fair for the victory: But if fhe be wanting, though our firſt ar- 
tempts flatter i, yet will the end prove ingloxious. And that alſo of Cicero, Thoſe wars are 
juſt that are undertaken without cauſe. And therefore in another place he ſharply reproves 
Cuſſus for palling with his Army over Euphrates, when there was no juſt cauſe of War 
given, which holds true no leſs in publick wars than it doth in private. Hence ariſeth 
that complaint of Seneca, Do we reſtrain Hemicides, and puniſh Murderers, and yet eſteem 
the depopulation of whole Nations glorious ? Covetonſneſs and Cruelty know no moderation , Cam- 
miſſions are every day ſent out by the Senate and People to execute Als of Cruelty, and what we 
n wvately forbid, we publickly commend. Homiciduon cum admittant ſing uli, crimen eft ; vurtus vo- 
catur, cum publice geritur; When a private man commits 4 murder he is puniſhed 4; a Cu- 
nal, but when thouſands are publickly taken away and deſtroyed, it is mit antly canonized for vire 
tue and valour. It is true indeed, That War being undertaken by publick Authority, 
like the definitive Sentence of a Judge, hath ſome effects of R gt (whereof more anon : ) 
But yet are they not altogether blameleſs, unleſs there be a juit cauſe to warrant it. Thus 
was Alexander lor invading the Perſians and other Nations without cauſe given, deſery- 
edly cenſured by the Scythians in Curtius, and elſewhere by Seneca, for a Robber, and by 
Lucan for a Thief, by the wiſe men of India as a Scourge to all Nations, and the common 
peſt of mankind ; and before that by a Pirate, for the greater Pirate of the two. So 
Tuſtin ſpeaking of his Father Philip, ſaith, Thar two Kings of I brace were thruſt our, and 
deprived of their Kingdoms through the fraud and villany of a Thief: Whercunto we 
may likewiſe refer that of St. Auguſtin, Remota Tuſtitia, quid ſunt Reg na niſi magna Latre- 
cima; Take away Foſtice, and what are Kingdoms but great Kobberies, With whom accords 
that of Lattantins, Inanis gloria ſpecie capt: , ſceleribus ſuis virtutss nomen imponunt , Being 
blinded with ſelf-love and vam glory, they miſcal all their vices vertues. Nor was Juſtin Mar- 
tyr much amiſs, when he ſaid, What Thieves do in deſert places, the very ſame do ſuch Princes 
who prefer Opinion before Truth. Now other juſt cauſes of making war there can be none, 
but injuries : So St. Augnſtin, The wrongs done on the one fide, make the war done on the other 
fide juſt. So alſo ſaith the Roman Herald, I do teſtifie and declare, that ſuch a people are un- 
Juſt and have not done us rig ht; thereby intimating, that the people of Rome might juſtly 
make war upon them. 

Now look how many cauſcs there are of civil Ad ions, ſo many there are of a juſt wat 
for Ubs deſinunt Judic ia, incipit Bellum ; Where Judgments ceaſe, War begins. Now at the 
Law, Suits ariſe either for prevention of Injuries not yct done, as when Cautions and 
Securities are required, that no acts of violence ſhall be offered, nor any damages done 
us; or for injuries already done, as namely, that they may be recompenced , or the per- 
ſon injuring puniſhed. But as to that which comes under the notion of Reparation, it 
refers either to that which is, or was ours, from whence ariſe vindications and ſome = 
ſonal Actions; or to ſomething that is owing and juſtly due unto us, whether by ſome 
contract or agreement, or for ſome hurt done unto us, or by the Law, whither alſo we 
are to refer thoſe things, which are ſaid to ariſe, as it they were due by cgatract or by 
ſome wrong done unto us; from which heads ariſe the other condiCtions : That which 
concerns Facts to be puniſhed, requires, Firſt, An Accuſation, Secondly, Courts of Judg- 
ment. Moſt men aſſign three juſt cauſes of a War, namely, for Defence, for recovery of 
what is ours, and for puniſhment : which three we ſhall find ſumm d up by Camilla in his 
denouncing War againſt the Gaules, Omma qua defends, repetique & ulciſci fas ſu; All which 
may lawfully be defended, recovered, and revenged. lu which enumeration, unleſs we take 
the word, Recovered, in its larger ſignification, it will not include the exacting of that 
which is due unto us; which was not omitted by Plato, when he ſaid, That war — 4 be 
juſily made, not only when a man is oppreſſed by violence, or when he is pillaged, — 
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livered wp offenders to be puniſhed. And when St. Age, a1, g I rs a1 
thus defined, Que ulciſcuntur injurias, Which revengerh rants NC ELKE CHE WOT 
venge ] in its general ſigniſication, for that win! mcledes 14 ray: 
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uſtration by examples So Thar Notwn (laith be) or City moy 6 .der 
ſhall neglctt cither to puniſh their own Sul jcłłs por injuries by rem © 
force was taken away. And by this Iight of Nature it was, latte % 


Diederns relates) accuſed Semrams tor the breach of the Law of Net as 5 
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our Pcrions or our Eſtates. 

That it is lawful for us to deſtroy him by war, that wond otic wile 
leaſt draw us into imminent peril ot our lives, hath alcceaty bon prove Nu 25 18 
be obſerved, That this right of defending our ſelves doth principaliy and pi imar; 
ariſe, not from the malicious attempt of the Aggreiior, but trom the right that dathre 

ves unto every creature to preſerve it {cif : So that although he by whom ont lives are 
endangered be wittout blame, as the Souldier in doing but his duty, or haply a Man 
miſtaking me for another, or being mad, or ina dream (as we have rcad of fone to who; 
it hath thus happened) yet ſhall not my right to defen my ſeli be thercby taken 2v; 
For to juſtiſie me it ſuff;ceth that l am not bound to tiffer that which he atteiapts to d 
againſt me, no more than it a wild beaſt ould attempt to worry me. 

But what if ſome innocent perſons are {© interpoſed, that | cannot preſerve mine oh 
life either by flight or juſt defence, unleſs 1 cither kill or trample upon them, may 1 july 
do it? There are ſome (even among Divines) that hold 1 may 5: And certainly it we rene 
ken to the dictates of Nature alone, ſhe will per (wade us to prefer our own ſaſety bulore 
our reſpec to ſociety. But the Law of Charity, eſpecially the Evangelical Law, which 
commands us to love our Neighbour as our fclves , doth not permit it: It was hocttelch— 
ſtanding very well ſaid of Aquinas, it it be rightly undderſtood, that in a true &cteniiye 
war, we do not intentionally kill others; not but that it may ſometimes be lawlul, it «ll 
other means of ſalety fail to do that purpoſely whereby the Aggretlor may dic. But tha! 
this dcath was not our choice, nor intended Prum Wil (45 me pal punimments) bur 
our laſt and only refuge, there being no other viſible meaus then leit to preiecve ove own, 
lives, but by killing him that ſceks to Kill us; nay and even then, he that is thus vielen! 
aſſaulted ought to wiſli rather that ſome other thing would happen, whereby the gg 
for might be either affrighted or ſome ways diſabled, than that be ſhould be killed, 

It is alſo here required, that the danger be prefent and ready iuſtantly to fa'l upon 
As when a man ſhail fariovſly afiault another with a drawn Sword, or ſnatehi w7 an, 
weapon with a manifeſt purpoſe to kill him, I contel; that in this cate he ray han fall, 
by way of prevention, Kill him. Thus Phrynichus in Thucydides pleads , He mil nge be 
void of malice, who being reduced by them into ſo great jeopardy, did attempt this, or , 01 
any way to free himſelf, rather than ſuffer bimſelf to be deſtroyed by thoſe molicants mon © For a3 


well in Morals as Naturals, it is not poſſible to find a point without foie Iititute ; but 


they are much miſtaken , and fo apt to miſlead others, who think thuic own tears, how 
ever occaſioned, ſufficient ro pultifie the x ling of any man by way of pre occupation, as 
though it were in their own defence. For it was well ſaid of Cicero, That many inconte- 
men es de nſually ariſe from vain and idle fears, and much mfchicf we oft-temes de to ther, 
whilſt we fanſie that the like was intended ar ainſt us. So Clearchns in NXenephon, 1 bave knows; 
maty fo far tranſported, cube. threngh calumny or ſoſpicion, Ar aint thoſe they feared t cls 
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ſong rather to prevent dangers than to wndergo them, they have moſt miſerably afflft;d rhoje wi 
never intended them hurt, nor emertained a thought of evil agazſt them. To the tame pur- 
pole is tuat of Cato iu his Or ation for the Rhogranr, What we objett that they wtended to ave 
done aramit us, (ball we by way of Amicipation do againſt them ? It was notably fad by Au 
Gellus, To Gladiators preparing for ſig hit, this was the condutron propoſed \, exther to till bus At 

verſ.ry or to be hulled by hum: But toe life of man, ith he, us not beſet with ſach bard and an 
zvoidable neceſſures, as that thor: ni exther do, or ſufr wrong wevitably, For as the fue 
Cicero lpeaks in another place, Who did ever enatt ſuch a Law, or what Common-wealth could 
erer without mum ſeſi danger to it ſelf, ſo much as tolerate ſo great an 1nconvenmence, 4s that one 
nan mig ht lawfully kill aher, and then juſi fie the fait by bus own unneceſſary fears, as nainc- 
ly, left etherwiſe be ſhould have been killed by bums? Very appolite whereunto is that of Thacy- 
ardes, What u to come is 4s yet in the Claudi, uncertain whether it will fall or not ; neither ought 
any man to be ſo far incenſed thereby, as to wndertake a preſent and certain war, for that which 
's 45 yet future, and ſo wncertary., And in ancther place elegantly deicribing the many in- 
conveniciuces that were likely to enſue upon thole (editions which then began to vex the 
Grecian Cities, adds this as one, That they ſtrove which of them ſhould foſt comm theſe 
villames, which they feared another wonld do br fore them. Ceſar when he had pollelt himiclt 
ct the Common-wealth, pleaded in his own defence, That u was the fear of bu Adverſa- 
ries that ha i enforced him rherennto. Cavendo ne metuant homies metuendos ultro fe HC, 
Sc. laith Livy, Pretending to free themſelves and their Country from the fear of other men, 
they voluntarily made themſelves formidable, and as if there had been a neceſſity of either du, 
or ſuffering wrong, we eaſe om ſelves of our burdens but oppreſs others. Hut agaialt theſe, that 
faywg oi Criſps, ſo much celebrated by Qu, may be well applyed : Za re 
fic tim ert perimiſut , Who permitted thee thu to fear ? Or that of Livia in Dion, Infaman tos 
non effug ere, qus facinus quod timent occupant, They can never wipe off the ſtain from their ho- 
yours, who commut that wickedreſs which they fear another would alt before them. But what it 
the dangers that threaten us be not imminent, but future, by conipiracy, or by treache- 
ry, as by poilon, or falle accuſation, or by falſe witneſles to procure an unjuſt Sentence, 
or the like; I deny that in ſuch cafes it is lawful to kill any man, that is, if either the dan- 
ger may by any other means be avoided, or that it be not ſufficiently clear, that it cannot 
otherways be ayoided : For commonly dclays afford us many remedies, and produce 
many accidents which are unexpected , whereby theſe dapgers may be avoided : Imer 60 
C> off am, as it were, berween the Cup and the Lip. Although there be many, I Ro, both 
Lawyers and Divines, that give a larger Indulgence in theſe cafes, yet this other opinioa 
doth not want the defence of good Authors, as being indeed the bettet and fater of 
the two. 

But what if the danger threaten the maiming of our limbs only? Surcly face the loſs 
of a limb, eſpecially if it be any of the principals, is very grievous and equivalent to the 
loſs of life it 1clf, and ſuch alſu as may bring us into the danger of death, if it cannot be 
otherwiſe avoided, he that ſhall certainly endanger it may lawfully be killed. 

And without doubt the ſame may be done in defence of our chaſtity, ſecing that not 
only in the geacral repute ol the world, but by the Law of God himfelf, Chaſtity is xqui- 
balianced with life. The Law (faith St. Angaftin) groes power to the Traveller to kill the 
Thief, who would otherwiſe kill hum ; avid to a man or weanan to kill bum that ſhall attempe to va. 
viſh them, or after the Rape 1s commuted rf they can, S0 Paniws the Lawyer, He that ſhall 
ſlay a Thief or a Raviſher, ought not to be puniſhed, for by a publick and heroick Act, 
the one detends his Lite the other her Chaſtity. Ameng!t women that have thus deſend- 
ed their Chaitity with the death of him that attempted it, Heliodorws records the noble 
act of Heraclea, which he calls a Jaſt defence of ber bonoxr. Another a ſt men we 
have recorded by Vlararch, of one Trebomus, who flew C La a Tribune of the Souldiers, 
and Afarms his own Siſters Son, for attempting to bugger lum; ſor which fact he was by 
AMaruu honoured with a Crown. 

Although (as we have ſaid) it be lawful to kill him that is ready to Kill me, yet is it 
more commendable to chuſe rather to be killed than to kill, which ſome grant; yet ſo that 
it be with this limitation,that it excepts that perſon upon whom the ſaſety of many doth 
much depend. But I cannot judge it fate to impoſe this ſo contrary a Law to patience 
npon all thoſe whole lives are beneficial unto others ;, and therefore I think it more conve- 
ment to reſtrain the exceptions to ſuch only, whoſe office and duty it is to defend others 
{rom violence, As to thoſe whom we have contracted with as our Guards , to de- 
tend us in our Journeys either by Sea or Land, and to ſuch as are publick Governors, unto 
hom that of Luca may not unfitly be applied 
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Cen tot ab hac ama populoriim vita ſciluſque 
Pendeat, & tantus caput hoc fibs feccrit er bus 
Sevitta eſt rolufſe mor i: 


Sance on thy life ſo many lives depend, 
And waſt made Head the Members te defend, 
To wiſh to dye were madneſs. 


As alſo that of C, Whilſt thaw unaduiſedly expoſeſt thy liſe to ſo many perils, then ga 
— remember how many of thy Subjeltts let then endangereſt , winch thou o t 19 
end. 

On the contrary, It may fo fall out, That the life of him that endangers ours, is 
bencficial to others, that he cannot without fin be killed; and that not only becaule it 15 
forbidden by Gods Law both in the Old and New Teltament, which we have already pro- 
ved, Here we ſhewed that the Pet ſon of a King is ſacred, but by the very Law of Nu 
ture: For the Right of Nature as it ſigniſies a Law, doth not only refpect thoſe things 
which are agreeable to that which we call Explet:ve Juſtice, but it comprehends alto ric 
Acts of Fortitude, Temperance and Prudence, as being in fome certain circumitances, 
not only hoacſt and laudable, bur ſtrictly due. But unto this that we have ſud we Hana 
obliged by Charity. Neither am 1 at all ſtartled from this opinion of mine by What 
Vaſquizr urgeth, That the Prince that ſhall luſult over an Innoccar perion, doth ipſo fate 
ceaſe to be a Prince; than which, nothing can be ſaid lefs ti ue, or more dangerous. For 
as Right and Property, ſo Soveraignty is not loſt by miſ government, unicts ſome [Law 
doth fo determine it. But by what Law was it ever yet decreed, that Kings ſhould lote 
their Soveraignty, by an oficace committed againſt a private perſon ? Surcly there was 
no ſuch Law ever yet found, nor I believe ever will be: For the condition of Princes 
would then be very ſlippery, and the Common-wealth ſoon fall into Confuſion. Aud as 
to that which Vun layes as his ground work, whereupon he ctects this and many 
other ſuch dangerous concluſions ,, as namely, that all Soveraignty was granted, for the 
benefit of the SubjeRts, an! not of the King; were it univerſaliy true, yet were it nothing 
to the purpoſe: For the thing it ſelf doth not then wholly cealc, although the bencfir or 
proſit thereot doth in ſome part ceaſe. And whereas he adds, That every man wilith 
well to the Common-wealth for his own fake; and therefure every man thould preter 
his own ſaſety, before that of the Common wealth, it doth not follow. For although ud 
do wilh the preſervation of the Common-wealth for our own fakes , becaule our on 
fafety is included in it;; yet do we not wiſh it only for our cn fakes, but for the goo! 
of others alſo. For the opinion of thoſe Philoſophers, who hold, that truc fricnuihip 
doth ariſc out of ſome Indigency or Inſufficiency, 1 te cted as ſalſe and per nic tus, 10G. 
ing that Man, being a crexture naturally fociable, is promptly and of itsdw] nature in. 
clined unto it. But that | ſhould prefer the common ſaſety belore miac own, Charity 
doth ſometimes perſwade, and ſometimes command me. Flatarch will tell vs, Tr tc 
principal part of V alour it, to drfend cur Defender. And Caſſiodere illuſttates this, by a «© 
ry fit compariſon, If the bard, faith he, by 1 wiclligence from the che, prrecive 4 Low 
threatning the bead, withewt regard to its own ſufaty , it will witerpoſe it ſelf berwern it ar 1 
danger : From whence he infers, That they who te redeem their Prince bus life, Laward, nay loſe 
ther own, do bat the Same we the Paliicks, which the band ty In|t:.f deth ws the br ty Natit 
val. It its no marvel, faith Serecs, if Kings and Privecs ling the Guardians of publert 
Stare, ce de ar ov as = than or own Kilations * Fo if 44 the Fu Cemert of the iſe, th: 
Publice Good be to be preferoed before any private many 1, It will eafily follow , Thet be tht ts 
the Father of aur Countvey, deſerves to be dearer mito us than the Father of any 014 Family 


Or as St. Ambroſe ſpeaks, He that delivers a Nation from deſolation, merits move lte, than! 


be that delivers ws from particular dangers. Aud therefore the Lime Seneca doth highly 
commend (liftrarns and Runilins, the ene an Athenian, the ether, a Roman, who refufed 12 
bave their own eft ates reſtored ume themſelves by the publick u ern, tt mugs bet 


ter te periſh by themſelves, than to redeem thery own lives and fortunes with the def % of 7, 


ther — 

There ate alſo, that hold it lawful to defend our ſolves from any flight Injurtcs, 25 2 
box on the car or the like, even by killing him that attempts it. Bur refpctt being there ii 
had to Jaſtice meerly Expletive, I cannot diſſent from them. For although the tn: qua- 
lay be very great between a hox on the car and death, yet he that ſhall ottemipt to in 
me, doth therein give me a Right, that is, a kind of Moral power to oppote lum withuyr 
any limitation, ſo tar forth as | cannot otherwiſe repel or void the Evil intended ag nth 
me. Neuber doth Charity by it ſe li em to teſttain us herein. Het tothe Noc g it 
nus the Meſiciar, proveling bus Diſciple Hercules with & ſi; he How, hd bis brain Hugin ant oy 
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Of Defenſive War. 
by ſome arr argned for the Maerder appeal: for hit Inieny 

t; t Low of Rhadamant, — be char wounded another, bring by wm fr ft aff ailted, ++ 
tclired Inrecent. But the Chriſtian Law doth clearly forbid it: and Chrilt han ici Goth ca- 
preſl; charge his Diſciples patiently to ſuffer any ſuch flighe injury though teitet cd, rt 5 
than to hutt our adverſary : How much more doth he lorb1d them to «all hun, to avuil 
a bex on the car? By which particular Inſtance, we are ſufficicurly cautiuned agaut lac 
of Compi, That Mans underſtanding being well luſtructed in what is naturally Right, 
will not endure, that any thing ſhould in natural reaſon be permitted, that 1s not a, 
permitted by God, who is very Nature it felt, For God, who is fo the Author of Na- 
ture, that he ſomerimes acts Ftecly above Nature, hath a right to buund and to lumuc us 
by Laws, cven in ſach things as are in their owa nature, Free aud ladchaite z much 
more hath ke power to oblige us to that which is naturally honeſt, though not due. 

zut a wonder it is, That ſince Gods will is in this point ſo expreſly declared in the 
Golpcl, there ſhould yet be found fo many Chriitiaas, yea, and thoſe Dwincs, wio main- 
tain, not only that for the avoiding] of a box on the car, or ſuch Ike thght Injury, we may 
lawfully kit out adverſary : But that in caſe he that hath ſmitren us do fly, yet may we 
purſue him even to death, for the vindicativa of our own houor, Which ſeems to be as 
cquidiſtant from natural realon, as from Cir:ſtian piety. For, Honer off cpu, A c. 
lentia, Honour is an opinion of ſome Excellency in the perion honoured. But hc chat can 
bear ſuch an Injury, doth expreſs himlelt eminently patient, and by that means doth ta- 
ther magniſie than diminiſh his own honour, Neither is it much material, That ſome 
men of corrupt Judgements do reproach this Vertue by the name of Cowardice. For 
thoſe ſhallow heads can neither alter the thing it lelt,nor lelleathe reputation of it.Neither 
was this thc Judgement of the Primitive Chriſtians only, but of the Ancient Philoſo- 
phers allo, who ever accounted it an argument of a weak and pulillanimous Spirit, Not 
to be able to digelt an Injury, as we have elſewhere ſhewed. Aud from hence we may 
collect, how delervedly their Opinion is to be exploded, who hold it lawful by even D- 
vine Right, (for that it may be ſo by the Right of Nature i deny not) to defend our ſelves 
even from mean and {light Injuries by even the death of the perſon lujur ing, although we 
may without any danger avoid him by Flight, or otherwiſe ; Becaule it is accognted diſho» 
nourable in a Perſon of Quality ſo to do: whereas indeed, the ſcandal is not juſtly given, 
but by a popular miſpriſion unjuſtly taken, and by all thoſe who underſtand wherein true 
\Wiſdom and Valour do conſilt, to be contemned. And it doth not a little rejoyce me, 
that herein I have the concurrent opinion of that Excellent Lawyer Charles Aline 

others to albert me. Nov what is ſaid of a blow on the check, and of Flight, the very 
ſame may alſo be ſaid in all ſuch caſes wherein our honour ot reputation is not 1 * 
wounded. But what if a man ſhall ſpcak that of us, winch being believed, may our 
credit and eſteem with men Some there are that would prriwade us, that we may law- 
fully kill him alſo, but very erroncoully, and agaiuſt the Law of Nature: For this is no 
ſit means whe: eb we may hope to clear ont Fame, or to repair our good Name being 
luilicd. 

Let us no proceed to thoſe laj tits, whereby we are damnified in our Goods or 
Eſtates. And if we teſpect Explerive Juſtice only, I ſhall not deny, but that for the 
coalervation of them, the Robber, if aced be, may be killed: For as there is ſome luc- 
quality between a righteous man and a Thizt; ſo in the jadgement of the Law, the Goods 
ol che lnnocent arc evenly ballanced with the Life of the Nocent - Whence it follows, 
Thar if we teſhc t this Right only, a Thief flying away with ſtola Goods, if thoſe Goods 
cannet otherwile be recovered, may be killed. So Demoſthenes in his Oration agairt 
Alriſtocrates, I. ter, ſaith he, x ©: 7 1 Caſe, and conti ary te all Law and E zeary, that T 
ſhould not be permitted to uſe violence againſt bim, who by wwlence bath di poſeſt me of my 
Geods ? Neither doth common charity ( ſett ing alide the Laws of God and men bindet 
me by way of precept, unleſ it be for things of ſo ſmall value, as deſerve rather to be 
flizhted, than with ſuch cagerncſs to be proſecuted 3, which is an ext tion that forre 
\Vrirers do admit of. 

Let us now ke in whot ſenſe the Moſaical Law is to be underſtood, whereunto ttat old 
Law of Solan was parallel, which Demeſthenes commemorates againſt Timecrates, from 
whence was taken che Law of the 12. Tables; and that of F allo in his Niath de A 
Alt which Laws do agree in this, That they put a great difference between a Night, aud 
a Day-Thict. But «once: ning the reaſon of this Law there is ſome queſtion , Some are 
of opinion, chat the only reaton ol this Law is, becauſe by Night it cannot well be 
Gicerned,, whether he that breaks into an houſe, be a Thick or a Marderer , and there- 
fore to prevent the worſt, he may be killed as a Marderer. Others place the difference 
in this, That in the night a Thief cannot be known, and conſeq y the Goods ftoln 
cannot be recovered, aud therefore ne may be killed. But in mine opinion, the Law- 
makers had noregard to cither of theſe properly; but rather, that none ot to be kl. 
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led for ſealing of Goods directly; yet, that in fome cafes, the Good: ftoly nigh oC 
hon the death of him that ſtole them namely, when the Goods ftoln Canto” Meru 
recovered, — him who is flying away with them. Bat uf i wy telt in par tun; 
after my Goods, ſhall be brought into danger of my life, then it way be kb for mas ww 
redeem mine own life out of danger, though with the hazard or lots of anc ler tis; 
Neither can it be juſtly objected againſt me, that | brovgat my e wto tir engen, Le 
— 21 ſelſ, but eithet to deſeud or recover whit writs mine 34s | 
or to the Thief, which to me is lawful : not do l injure any in the ute of ant mos " 
to a lawful end. Bur the difference between a Nocturnal and a D.ucaal Frick cout s wn bh 
this, That in the Night there can hardly be found witneſſes fulficicur 0 l. Hi the t- l 6 
ter of fact. There ſore in caſe a Thief be found lun, we do calily give credit to lu, — *: Night 15 
who ſhall confeſs that he New bim in his own deſemc ; eſpecially it the In Tcl b- — 1 
found with any offenſive weapon by him. For this is by the Hebrew Law te quired, That the Thal. j 
the Nocturnal Thicf was found digging through an haue, as ſomeh ve ranked the 
Hebrew word ;, or as others better, with a digging laſtrument about int, as the molt 4 
Learned of them have expounded that place of Jer. 2. 34. lau tic mere cafily guided WH 
to this jon by the Law of the Twelve Tables, whereby it is forb.dden to u a Notiurnal 1 
a Thicf that robs by day, with this exception, Ualeſs he ſhall defend hunmeli with ane This? ny bs F 
| 


Now it is to be 13 that a Thief that robs by Night , hath weapons fd. if he 11 
f. By Weapons the Lawycr Cajus gnderitands, cicher uu, ,! 1 
4 


about him to defend himſe — 
« Club or a Stone : on the contrary, it is the opinion of Che, That whereas it i; es j- 
provided by the Law, that he that kills a Thief by Night fall be wdempaifict, it ow ht # 
to be in calc, that in defending his Goods, he could uot other wite tree lun. I. ! 5 
from Gage. There is therefore (as I faid) a ſtrong pteſumption for kim that Kills a N 4- 
QRurnal Thicf : But if there were ſufficient witneltes to prove, t at hc that killed uc 1 
a Thief, was in no ſuch danger, then the preſumption would iuſtantl/ ccale, aud hc pl 
that ſhould kill the faid Thief, hovld be held guilcy of Homicide. It is likewiſe pro- | 
vided by the Law of the Twelve Tables, That he that apprehends a Teict, whether Ur 
—_— \ ſhould publiſh it with an Our-cry (& CH inſtructs us:) that ſo, 11 3 

| h 

* 


$ act att 


the Magiſtrate and the people may be caiicd in to alli, and gire tell, ye ahulred 

mea to the matter of Ft. Bur becauſe ſuch a Concourſe cannot to cauly be procured with an Our» 

in the Night, as in the Day, therefore is more credit given unto lym that ſhall afkem, at <5: 

he killed the Nocturnal Thief in his own defence. Not valike is that Hebrew Law in the 

caſe of Ravilament, which if commuted in the Field, the perioa tavuhed was to have 

been believed ; bur nor fo, if in the City: Becautc there ſhe both might and ought by her 

clamour, to have called in the Neighbours to her aſfiſtance. Not that the Cate of Ka- 

viſhment is alwayes to be determined by this Rulc, as Phils well expounds this place: A Rape ch 

For poſlible it is, that ſuch a fact wy be committed in a City without clamoar, by flop. 15 "= 1 
ing the mouth: and that in the Field, it may be done with Content (as in his Book „H the Cry, lt 

cial Laws he affirms ). Hut that this Rule is to guide us in ordinary caſes of Ravidh- fercnccd. 
moreover admitting the dangers to be equal, yet in the Night, becaute we can 

not fo well deſcry what the dangers are, either for Quality or umtity, therefore 

though the dangers may be lefs, yet the terror muſt needs be more. Let this alſo he o 

ſerved, that both the Hebrew and Reman Laws, though they appear ferere, yet are they 

uſually addulced by Charity. For they would not willingly puniti Theft with death; 

there being ſo great a di\proportion between Life and Goods, unlets the Injured pern 

in ſtriving to recover his Goods, ſhall be brong'1t in j-opardy of his Life. And 27.7; 

Maimonides hath left this Charitable Rule for our Guide, whillt he gtres no private u 

_—_ to take away the life of another, unleſs it be in the detence of that, which bein, 

|, is irreparable; ſuch as ate Life and Chaſtity. 

But the Qu:ſtion is, Whether the Evangelical Law, being more Sublime and Spirizuit, XIII. 
than either the N or Ronen Laws, do not require a more ſtrict and pet ſect obedicnce, 1 11 
than thoſe Laws do ? And clearly it doth. For it our Bleſſed Saviour do cnjoyn us topare 1 oof * 
with our Coat and our Cloaks , and if St. Pau admoniſh us to ſufſer our telves to be Laws 
diſpoiled of our Goods, rather than contend ia Law for them, which is a kind of un- 
bloody ſtriſe: How much more doth that Law expect, that we ſhould rather forbear and 
forego things though of a greater value, than embrew our hands in our Neigabours bod, 
he being Gods own Image, and of the ſame nature with our ſelves? Wherefore it out 1 
Goods, being ſtolo, may be recovered or defended without the danger of bloodited, we 1 
do well fo to do: Hut it not, we ought rather willingly to laſe them, than to tam our * 
hands with the blood ol him that tobs us: unleſs the things ſtoln, be ſuch as ate nc | 
lary for the ſuſtentation of our ſelves or our families, and which cannot by any Courts of 
Jultice be recovercd; becauſe haply the Thicf is not known, and that there is fome ſear, Forte g for 
that without bloodſhed, the bing will be gone. And although almoſt ui boch D- © 4m, 8 
vines and Lawyers, doat this day maintain, * to kill him tat Iball attempt to rob ts “ 
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of our Goods is law ſul, even beyond ti ofe limited bounds, wherein the Jewiſh and R. 
man aus permitted it; as namely, in cafe the Thick being poſleſt of our Goods do fly ; 
vet that this was the ſenle of the Holy Scriptures in the Primitive Times, I cannot 


1e 1d. 4 bl. 1. Court. Nether did St. Arenſtin think other wile , as may appar by theſe his own 
words, Yume ar, drviram f evidertian A peccate liber. ſont , gas pro bus retas, 
contemmi oporicts, m , cede polints fem ? How can they apprar Innocent before Gods Fus 
„ , who for thi: ns not werthy a Chriſtians care, can pollute themſelves with hunnane bleed ? 
Bot Goubiicls in this, as in many other things of the like nature , Cw 7 lawata « 
O14 plira; The ancient aiſcipline ef the Clutch 1 through ape gromn feeble}; and by lutle 
ard little, int cnd of fitting out lives to the ſtrict Rules of the Golpel, we ex thoſe 
Frauglicil Pegce pts, in ſaævout to the Corruptions of the Age we live in. Thus ancient 
discipline althouz almoſt forgotten among the Laity , yet was wont heretofore to be 
1774.6. * ſtrictly obſerved by the Clergy 1 but now it is al moſt, if not akogether laid aſide by theie 
* ol alſo. Thus St. Ice complains in the Lite of Ache f, After the Church of Chrijt began 
1in: ch Canoe to be ocverned by Chriſtian I rinces, fre grew eutwardly mdeed, more Splendid , but War diy, 
de bis Diſt. If; ertwors. = 
XIV. 5 It is queltioned by ſome, Whether the Law, at leaſt the Civil Law, as it hath power of 
Whether the ie and dcath, in ſuch caſes wherein it ſullers a private perſon to kill a Thief, doth to 
— N lar legitunate the Fact, as to make it altogether blame . ſs? But this 1 cannot grant. For 
only, or ap- in the firſt place, The Law it telf hath not the power of death over all its fubjeCts for 
provecfthis cvcty offence; but for ſuch Crimes only as deſerve death. And very probable is the 
kind of Inter- opinion of Scorzzs, That it is not lawful to adjadge any man to death, unlets it be for ſuch 
— Crimes, as the Aſſucal Law puniſued with denth; with this addition only, or for ſuch 
Crimes, as may be cqually emballanced with them. Neither doth the knowledge of the 
vill of God, which alone can fatishe the mind, concerning this fo great and weighty a 
matter, lo plainly elſewhere appcar , as itdoth in that Law of Afoſes, whereby the Thief 
Is not 2judgcd unto death. Beſides, the Law neither ought, nor uſually doth give unto 
any man a Right to put a Male factor to death privately, t ugh he deſerve it, wakes it be 
jor ſome preat and horrivle Crime. Otherwiſe the Authority of Magiſtrates and Courts 
of Judicature would {con dwindle to nothing. Wherefore when the Law licentiates a 
man to kill a Thief, it is to be underſtood, that it rather tolerates, than approves of 
the Fact; and that it acquits him only of the puniſhment, but not that it gives him 
a Right to do it. 
XV. From what hath been alrcady fail, we may collect, that in two caſes ſingle 
Single Com- may be undertaken by private men without ſin, In the firſt place, If the Challenger ſhall 
M grant his adverſary a licence to fight, and otherwiſe threatens to kill him immediately in 
caſe he refuſe. In the next place, when a King or a Magiſtrate ſhall give licence to to 
Male ſactors equally deſcrving death, to try it ovt by Combat, whether of them ſhall 
live: And he that doth ſo, doth not fo rightly perform his duty as he might: For it 
were much bettet, if he intended ro ſatzshe humiclt with the death of one only, to deter « 
mine, which of them ſhall dye by Lot. 
XVI. What we bave hit he to {aid concagning the Right we have to defend our Perſons and 
Of Defence in Goods, belongs principallyto private War, yet fo, as it ought alſo to be applycd to a 
1 publick.ſome reſpect being dad to the difterence that is berween them. So faith Ane, 
1 4 7 all of * fgvaded by a Fetign Poweng, there is but one Law, and that fer , namely, 
110. 3. 5 A* cave to depend thetr own i and the force of any Cuſtom. For as 
& M. ccc told his Souldicrs, Ht that & the Arereſſer, hath me colour able excuſe 
for his Injuſtice”: But be that defends himſelf only, garber: Courage from a good Conſcience, and 
ortifies huis hopes in this, that be Goth not ner an injury, but repel ove. Now in a private 
War, this Right of killing another, is but momentany, and determines as ſoon as the 
matter may be brorght before a Judge, But in a publick War, which beginneth not, t ll 
Jultice and Judgement ceaſe, there this Right laſts long, being ſomented and perpetuated 
by ſugh accidents, damages and yrrongs, as arc cvery day genewed ia the proſecution of 
toe War, Beſides, * private War, we have ſcafce any other end, than our own de- 
tence : But the Supream Powers have a Right, not only to defend themſelves, but to be 
avetged wi others: here it is likewiſe lawſul for then} not only to teiiſt terrain and 
preſent dangers, but to prevent ſuch as ſeem to threaten afar off: Not directly, for that 


_ ( as 1 have already laid ) ere lpjuſtige 5 but indue ly, by revenging ſuch wrongs as 
Wien on to de Already Begins, aftigh „ee cahcerning whith, we ſhall have 
Curl» the as | Kanon. 

power of 4 Neither can we; approve of that which ſome Authors do affirm for truth z namely, T hat 
Newhinowe by the Law of Nations, it is a ſufficient ground ol a Juſt War, to lupprefs the over · ſxel- 
e an l:ng Power of ſome ambitions Prince, who if let alone, may exceedingly annoy vs. 
45. G. That in out ordinary Councils of War, this uſually comes in debate, | grant. But not fo 
{1h. 1. c. 13. Mucl: under this Notion, becauſe it is quſt, but as it is profitable : So that in caſe the War 
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for other cauſes be Juſt ; for this cauſe it may prudentially be undertaken : And this 1s 

all that the Authors before cited do in eſſect ſay. But from a meer poſſibility, that we 

= hereafcer ſuffer wrong, to conclude a preſent Right, or a neceſſity of doing wrong, 

will prove no good Inference in a Court of Equity. For all hamane affairs are obaoxius B27, 11h. 3. 4: 
to ſo many contingencics, that no ſecurity can be expected in this life. Agaialt all un- t. Ac vil. 
certain and Ignote dangers, our ſalety coaliſts not in our Arms, but in our Iagoxious 

prudence, co operating with the Divine Providence. 

Nor leſs unſatisfied am 1 with their Reaſons, who afficm, That their Defence is Juſt, XVIII. 
who have given an occaſion of a Juſt War. Becauſe, ſay they, There are very few that — 
will be contented with ſuch a meaſure of revenge, as is proportioaile to the Injurics n 
they have received. For this very Fear of what is to come, being uncertain cannot caule of Wat 
juſtifie us, in the defence of Injuries already done. For fo, the or may juſtific his volawful. 
reſiſtance of the publick Miniſters of Juſtice, by his fear, that they will inflict a greater 
puniſhment upon him, than his Crime deſerves. But he that gives juſt cauſe of offence, 
ought in the firſt place to render ſuch ſatisfaction, as in the jadgement of unbyalled 
men, is equivalent to the wrong done ; which if refuſed, then is his defence Juſt. Thus » Kings 18. 
did Ac, who for breaking the League which his Anceſtors had made with the Kings 7, 14-& c. if 
of 4, being threatned with War, confeſt his fault, and promiſed to pay whatſoever 
the ing ſhould impoſe upon him; which being done, when — ing he was 
afterwards lavaded with a powerful Army, truſting to the Juſtice of his Cauſe, he made 
his defence, and had the Moſt High God for his Protector. Pontius Samms after he had 
made reſticution to the Rimes of their Goods, and delivered up the Authors of the 
War, thus with them, We hre I hope appeaſed the juſt wrath of Heaven againſt us 
for our breach of the League, and ame that the ſame Incenſed Deities , who have 
conſtr ained me = make f — Fiturien of — bave formerly = away . 77 
mans , well ue the Romans for deſpiſong the expiation we er, for the breach e 
|» bo ng, ne What more, O ye hooks do 1 owe to you, or to 
your League, or to the Gods, that ave the Impartial Arbiters of Leagues ? To whom ſhall I 
. alloyrt-r 3 accept of to judge of the Cauſes of your Anger, and of the meaſures of my 

ings ? I refuſe no people, no perſon. So when the Thehans had offered to the Lacede- 
monians, all the fatisfa/tion that in equity they could require, and were by them reje- 
Qed ; Ariftider told them, I hat the Juſtnels of the War was thereby tranſlated from 
Lacedamenians to the Thebanr, The like we read of the Switzers, who in revenge for 
a Load of Sheep xins taken from a Merchant of theirs, by the Earl of Nm, having 
ſpoiled his Countrey, did afterwards ( 8 by the Duke of Burgundy ] offer 
to reſtore all they had taken from the faid Earl, and to give what further fatistaction 
the ſaid Duke ſhould require : The refuſal of which offer, coſt the Duke his ite, and the 
loſs of almoſt all his Jewels and Treaſure, as Comes teſtifies. Lib. $ the t. * 
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Of Propriety, its Beginning and Growth, 


BOOK IL 


The civifion 
of what we 


call Ours. 


I. The diviſion of that which we call Ours. 

I. The Riſe and Protreſs of Propriety. 

III. That ſome things will not admit of Pro. 
pricty, as the Sea, taken wniverſally, or as 
to its principal paris, and why. 

IV. Places get Inbabited are the firſt occa- 
pirrs ʒ wnteſs in the generality it belong to 
ſome one people. 

V. That Brat, Bird, and Fiſh are the 
firſt occuprers , wnleſs by ſome Law ve- 
ſtrained. 

VI. That there remains a Right in Common 
to the uſe of things preperiy eur own, wm 
times of neceſſity, and whence this art» 


CHAP. 


Of ſuch things wherein Men have a Right in Common. 


II. 


Land, or through Rivers, Ti explain- 


ed. 
XIV. Whether Taxes or Tolls may be in 


poſed on Merchandiſes carried from place to 


. 
X n. there is a Right to ſtay or ſojourn in 
any place for a while. 
xb That there 14 4 Right of habitation ap- 
prrtaining to ſuch as ave banijhed their own 
Countrey, ſubmitting to the preſent Govern- 


mert. 
XVII. Af Right to inhabit deſart places, bow 
to be under jt oo% 
XVIII A Right to ſuch als or things, 


ſeth. withoaur which men came Comvennently 
VII. But net, in caſe that neceſſuy be ether- live, 

wiſe avoidable. XIX. A Right to buy things neceſſary. 
VIII. Neri there be the like neceſſiry in the X X. But not, 10 ſell thew Commodities. 

prſſeſſeur. XXL A Fight to contratt Au,, Ex. 
IX. The things ſo uſed, to be reſtored as ſoon lamed. 

4s we are able. Il. A Right to do ſuch things @ are 
X. An Example of this Right in M ur. Hed to al; ſtrangers promiſe nenſly. 


Xl. In things properly ours, there may be a 
Common Right, if thoſe things bring pre- 
fr umo others, without any detrument to our 
ſelves. 

XII. Hence aviſeth a Bight in Common to 
a running Water, which if not uſed, us 


loſt. 
XIII. That theie is @ Right to paſs euber by 


XXILL Which ir to be underſtood, of ſock 
things as ave permitted by the Law of Na- 
ture, but not of ſach things as are permitted 


ont of Grace and Favour only. 


XXIV. Whether « be lawful for one 


to coral with another, That they ſhail 
net ſell their Commodutics to any ether Ne- 
tons, bus themſelves: only. 


Hat War may be undertaken for Injurics not done, we have ſeen proved. 
Now it follows, that according to the order we propoſed, we diſc oui ſe of 
the Second Branch of the cauſes juſtifying a War, namely, for Injuries aty- 
ally done, And hercin, firſt of Injuries done againſt that which is ours; 


Now of that which is ours, Some things are ours by a Right common with all Mankind, 


and ſome things are ours, in our own 
which is ours in common with others. 
Corporeal thing, er to ſome Acts. 


reticular Right, We ſhall 
his Common Right is either directly ia ſome 
Things Corporcal are either ſuch as do admit of 


in with that 


no propriety, or ſuch as properly belong to ſome perſons. Of things whereof there 
is as yct no propricty, ſome there are that cannot be impropriated, and ſome there ate 


that may. 


Now that this may be rightly underſtood, we muſt ſearch into the rife ot be- 


ginning of propricty, which Lawyers call Dominion 
Almighty God,as ſoon as he had created the World. did immediately confer a Right ge 


The original nerally to all mankind in things of this Inferiour Nature. And foagain when he had renew- 

and growth ed the world after the Flood, as may be ſeen Gen. l. 29,0. and C. 2. All things at f 
CORES (faith Faſtin were promiſcuouſly common and undivided to all, and as ut were one intire Pat 

9. 2. bequeathed unto all, Mente it came to paſs, that every man did catch whatſcever he woul-1 

to his own ule, and conſume what could be conſumed. And the free exerciſe of this 

Univerlal Right was then inſtead of 2 For whatlocver any man did thus catch 

unto himfelf, no man could take from him without injury. This may be very lit ly dlly- 

De fribu !. 3. rated by Rat Siumilegrhich we find in Cicero concerning a Theatre, winch we Know & & 

publick place, and common to all that come \, yet may that particalar place which I poſſeſs be e- 

ly caled mine. There are Seats that are common to all Roman Knights, but that among ft thew 

N \ew$e, lg. 15 mune own, ſaith Seneca, which I aftnally poſſeſs. Which ſtate of thing; might very well 

. as have laſted, had men either perſiſted in the ſame inoffentive fimpliciry, or could they 

have embraced cach other with the ſame mutual endcatmeuts of charity. An expert 

meut 
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ment of the former we have in ſome people of America, who have continned in thit 4 Commu- 

happy Communion for many ages, with admirable Gmplicity * And for thole that 1 yet ty <# all 

in the like Communion, through Charity, we have the like precedents in the E n, ang 8% 

in the Primitive Chriſtians at Feraſaless, and their followers, the Pytbagorecns; and Wow Ge E x, 4 c 

alio in not a few, who lead lives purely Monaltical. The nakedacts wherein our fit <4 from. = 

Parents were created, did ſuſficiently evidence their ſimplicity, which coaliſted rather 1 . is. 

in their Iznorance of Vice, than in their knowledge of Vertue: As reges teſtilies of 

the Schaan. The men of the firſt age ( faith Tu ) were free from inardinate affections, he Simptici 

un ained with wickgdneſs, clear from any tlang that mag ht occaſion reproach; and conf, jaextly ty of 1 

withone reſtraint or puniſhment. Thus (Senece alto teitiſies of them , They were, latch he, . wherein 

ge nerantly Junocent : Aud afigrwards, peaking of the four Cardinal vertues, he adds, * <nviſted- 

Some re #1 of all theſe, there were in that plain dnd liſe they led : As baving their * 

minds Aracled with no manner of Carer: As J-ſephus teſtifies. And to the lame put pole 

writes Macrobins, At the firſt the Converſation of men was with ſuch an Lmecent Sumplacuy, 

as had no commuxture at all of evil in , * wiacquainted with that gutle and 

ſaveulry he ite man tet his it Sencerny add lo doth Urs. 

St. Paul, Eph. 6. 24. and ſometimes it is called finglenefs, which is oppoled to craſt and Wild. 3. 24. 

2 Ihey then made the worſhip of God their oaly care, which was ſymbolized by 9. 

the Tree of Liſe or Divine Wiſdom, Prov. 3. 18. As Philo, and the karacd among ,, _ 

the explain it; with whom agrees St. Fobu, Apec. 22. 2. Their dyet was as ſimple Gag 

as their lives; for they ted on — but what Nature liberally affurded them, with- SceEccluſ 40. 

out Cultivation. But in this Innocent Simplicity they continued not long, but wan. . Andot 

dring in devious paths, and making every day new experiments, they became by de- — * 

1 with Sin, which Emblem'd out in Scripture by the Tree of Ecclu(.24. 44. 
of Good and Evil, that is, of thoſe things which they had power to uſe well The Tree of 
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Cattle were fuſt 


called Gyants; which the Greets called x-gsdigge, becauſe they obſerved no other rule — wg 


and Nations, was that Heroick Sin of Ambition, whoſe Emblem was the lower of Ambition 
hence the diviſion of Tongues cauſed their diſperſion into feveral Countieys; Gen. 13. 
ſome poſſeſſing one part of the Earth, and ſome another. But yer ſtill among Neigh- 

bours there remained a Communion not of Cattle, but of Paſturage; for fo large a pro- 

portion of ground ( being but thinly pcopled) might without auy laconvenicnce, ſuſſi- 

ciently ark all their neceſſities. 


To mark their own, and trench out ethers Land 
Wa not yet Lawful. 


Until at length, the numbers both of Men and Cattle encreaſiag, the Land alſo became 
ſub-divided, not into Nations and Provinces as before, but into ſingle Families. And 
whereas in dry and ſandy regions, Springs though very neccllary, yet were not able to — Pp 
ſupply a multitude ; Therefore did every man ſtrive by taking the firſt poſleſſion of them : 
to make them his own. All theſe things we may trace out ot the Sacred ſtory, where- 

unto we might add the concurrent Teſtimonies both of Philoſophers and Poets, who have 

created of the firſt ſtare of things held in common, and of the ſubſequent diſtribution of 

them, but that I have done it ell where. From hence we learn the true cauſe why men de- s be, 
parted from that Primitive Community of things, firſt of movables, and afterwards of imme- « 15. 
vables: Namely, becauſe repining to beat Natures bare allowance, that is, to feed on Roots 

and Herbs, to make their habitarions in Caves, to go naked, or clad with barks of I rees, or 

Skins of Beaſts (as the Scritefinns deſcribed by Procopixs did) they made choice of amore . 2 
delicate kind of living, which would roquire induſtry, which every particular man was in 
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every thing to uſe ſor himſelf. Now that the Fruits of the Earth could not be conveni- 
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ently laid up or difpoſed of in common, will eaſily be granted; Fult, by reafon of th 
valt diſtance of the places inhabued, the one from the other. And Secondly, becauſe of 
the great deſect of Love and Charity among men: By reaſon whereof, nv due equality 
could be obſer vc, cirher of Labour in their Acquiſition, cr of 1cmperance in their 
Conſumption. And trom hence we may further learn, for what cavics things were fe- 
duced into Propricty: Not by the ſole act of the Mind ; for no one man could pefl: 
know what anoti et world have to be his own, that he might forbear it. Beſides, pollible 
it is, that diverſe men might be competitors for one and the tame thing. Evt things 
became prop:r by compact or agreement, and that either expreſs, or by partition; or 
tac te, as by pretent occupancy : But as ſoon as experience had taught them the 1ncon- 
veuicncies uf holding things in common, and yet betorg Diviſion was firſt inſtizured, 
it is very probable, that they nnagimouſly agreed, That what every man poſſeſt at that 
time ſhould be his own. Thus Cicero, To the end that of what nature had made common, 
each man might call q ct hing bis, it was agreed, That look what every man bad in poſſeſſion, he 
might bold as his own. And in another place t, It i generally granted, ſaith he, neither doth 
naure her ſ.lf cry it, That xs to things appertaiming to life, 9 ſibi malit quam alteri 
acquiri; Every man had rather enjoy them himſelf, than that another ſhould have them. Where- 
unto we may add that of Quintilian, If this be the ſlate and condition of things, That what- 
ſecver 4s % fal 19 An, belong s properly to him th. it puh if , then ſurely wh.nſocver T Juſt iy 
ours, caunut juſtly be talen from ws. Which very thing, Cicero illuſtrates by a Suniſutude 
borrowed from Chr ſippu⸗ of a race, Ubi curre udo licet adverſarium vincere, non detrade un; 
Whercia a man migut overcome his adverſary by running, but not by detrufion. I has 
was wile Solon's will, R 


Riches I ſain would have, but if il coe 
(Let them be nere fe & great) 1 waſh them not. 


And when the Ancients ſtiled Ceres the Law giver, and called her holy Myſteries Thef- 
mophoria, they doubtleſs inſinuat:d that the diviſion of the Earth into Corn-fields, was 
as it were, the Creation of a new Right. For as an houſe or field unoccupied is common, bit 
if peſſeſt, the poſſeſſors. So the Earth is divided into ſeveral parcels, that each man may 
till, and hold his own, 

Now theſe things being admitted, we fay, That the Sea, conſidered either Univerſal. 
ly, or as to its principal parts, cannot be held in propriety by auy: This, becauſe 
granted by ſome, as to private perſons only, but not unto people or nations, | ſhall en- 
deavour to prove, firlt, by moral reaſon. For the.cauſe that moved men to decline their 
tenure of Lands in common, doth not at all hold in the Sea, which being ſo vaſt and 
boundleſs, and Ships and Men thereon imploycd, fo few, muſt needs be abundantly 
ſuſſicient to all nations, and for all uſes ; whether for Water, Fiſhing, or Navigation. 
The very fame may be ſaid of the air, if any ſuch uſe could be made thereof ; where- 
unto the uſe of the Earth under it were not necellary ; as in the ſ ort of Hawking, and in 
the Right of Habitation; both which do receive Laws from him who is the Lord of the 
Soyl : For as Pomponizes obſerves, Tam Soli quam Cali menſura facienda eſt: And again 
Ci, Cujus eſt Solum ejus cſt ulque ad Calum; II heſe is the Soyl, his ts ull that is above it, 
even unto Hoavin, The very fame may be ſaid of Shelves and Quick-fands, where no- 
thing can be made to grow, and whercof there can be made no other uſe, but to ballaſt 
Ships, and whereof there is ſuch ſtore, that it cannot poſſibly be exhauſted, There is al- 
ſo a Natural reaſon, why the Sea fo taken, cannot be held in propriety : becauſe Occupa- 
tio non procedit nift in re terminata; Nothing can be ſaid to be poſſeſt , that is not bound- 
ed. Hence it is that Thucydides calls Land unoccupied, Lands unbounded : And 
Ijocrates, of ſome Land occupied by the Athenians, ſaith, That that Land is by us bounded 
and limited. Now Ariforle teils us, That Liquid things cannot be contained within their 
cn bounds. And it fo, then they cannot be polleſt, unleſs they be contained in ſome. 
what that is ſolid and comprchenſive of them; as Ponds, Lakes, and Rivers are theirs 
properly who'e the Land is, wherewith they ate embanked. Now the Sea cannot pro- 
perly be ſaid to be contained in the earth, being equal ta it, Nay greater than the Farth, 
as Farchas in Fhiloſtratus thought of the Occan : And therefore the Ancients held that 
the Sea did contain the Earth. h (ſaith Gellixs) can be ſaid to be about the Ocean, when 
the Ocean doth every where circumſcrihe, and encompaſs the Earth? And a little after, Since 
rut evrry wore, and in all manner of ways it flows about the Earth, nothing can be ſaid to be 
alot it: Bu ail regions being entrenched and environed with its Waves, whatſorver 10 encloſed 
wt. the orig of the Ocean, are in the miiſt of it. So like wiſe ſpeaks Livy of the Ocean, 
(4 com terraram amplext fint , Which encircles with its Waves the terveſtrial £lobe. 
$0.4 Calis the Ocean, Vinculum totins orbis, cuſtodiaque terrarum; The bond or ligament of 
te earth, aud the ſafeguard of the Nations. Neither is a diviſion of that vaſt body of Wa- 
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ters tobe imagined: For when at the firſt, Lands were divided, the 5ea, at leaſt, the 
greateſt part thereof, was unknown; and therefore no means can poſſibly be invent. 
whereby the nations ſo far diſtant ſhould agree about the diviſion of that which they 
know not: wherefore it is probable, that what then was the Common Night of all, anc! 
in the firſt diviſion was leſt undivided, is not now the proper Right of any, either peo- 

or perſon by diviſion, but by occupancy , neither can be divided until they have 
Ph been occupied. on | | 

Let us now deſcend unto ſuch things wherein we may have a Right of Propriety, though 
as yet we have none: Such are many places which are as yet deſart and unoccupicd ; 
Iſlands in the Sea, Wild Beaſts, Fiſh, and Birds. Concerning which, two things arc 
obſervable; Firſt, concerning places unpeopled : There is a two-fold Right of the occu- 
pancy of Lands, the one Univerſal, or of the whole; the other Partial, as that of Mm. 
nors and Farms. The former is uſually gained at the charge, and tor the benctir ot 
the Common-wealth, or of him who hath the Soveraignty over the pcople : The other 
by private Lords or Farmers, which is done, rather by ailignation from the former, than 
by any free and unlimited occupancy. But in caſe there be any part or parcel ol that 
Countrey or Iuand, ( fo univerſally occupied) that is not yet aſligued to particulor Per- 
ſons, it is not therefore to be reputed as walte, but it is ſtill ſuppoſed to be in tie pol 
ſeſſion of the firſt occupants, be they King or People. Such are uſually Rivers, Lakes, 
Ponds, Woods, ſteep Mountains, and the bke 

Secondly, Asto Wild Beaſts, Fiſh, and Birds, this is to be obſerved, That he that hath 
the dominion over the Lands and Waters, may by his Laws interdict others from taking 
them; or being taken, from carrying them away : And by this Law ſhall firangers*alſs 
be obliged. The reaſon whereof is, That to the Government of the people it is mo- 
rally neceſlary, That whoſoever ſhall ſojourn among the — though but for a while, 
yet as ſoon as he ſhall enter into their dominions, he ſhall render himſel Conformable to 
the Laws and Cuſtomes of that people. Neither doth it avail to the contrary, to lay, 
That in the Roman Law we often read, that by the Laws of Nature and Nations, it is 
free for any man to hunt ſuch kind of creatures For this might be, whileſt there was 
no Civil Law to prohibit it, as indeed there were many other things that were left free 
and arbitrary, by the Roman Laws in the Infancy of their Common-wealth, which the 
Laws of other Nations did ſeverely reſtrain. But when the Civil Law ſhall otherwiſe 
decree it, then the very Law of Nature doth require that we ſhould obſerve it. For al- 

the Civil Law can enjoyn nothing that the Law of Nature forbids, nor forbid 
any thing that it commands; yet notwithſtanding it may limit and citcumſcribe that 
which the Law of Nature leaves free, and forbid that which naturally may be lawful. 
And ſo the Civil Law wy by interpoling her authority, prevent that dominion which 
naturally might be acquired. 

Let us now examine, Whether in what is properly ours, there may yet remain a Right 
in Common to others. Which queſtion may by ſome be thought ſtrange, conſidering 
that Pro ſeems to ſwallow up all Right, which was at firſt held in Common. Bur 
it is not ſo; for our better underſtanding whereof, we muſt look back to the true mean- 
ing of thoſe who firſt introduced particular dominion : which may be preſumed to be 
ſuch as did (as little as might be) recede from natural equity. For if even our written 
Laws oblige us but to a Quatenus fiers poteſt; To what in natural equity may be done (as ap- 
pears by our frequent Appeals trom our Statute, and Common Laws, unto our Courts 
of Chancery: ) much more may our Cuſtomes admit of ſuch an expoſition, which are not 
fitted to Words and Syllables. Hence thea it follows, that in caſes of extreme neceſſity 
that ancient Right of uſing every particular mans goods, as if they remained yet in 
Common, ſtands in force : For as in all humane Laws, ſo in this very Law of Dominion, 
caſes of abſolute neceſlity are generally excepted. Hence it is, that in Navigation, If 
the Common ſtock of Victuals be ſpent, what every particular man hath is held as Com- 
mon. Soin the caſe of Fire, If I cannot otherwiſe avoid it, I may pull down my neigh- 
bours houſe to preſerve mine own : And on the Seas, If my Ship fall foul, or be intan- 
gled with another, I may cut their Cables to free my ſelf. All which are not Introdu 
ced, but expounded by the Civil Law: But this (as Ulpsan tells us) never holds, unleſs ic 
be in caſes of extreme and manifeſt neceſſity, where this caſe is added of the blowing up 
of another mans houſe to ſave mine own. For even among Divines, it is a received opi- 
nion, That in a time of abſolute neceſſity, if a man ſhall take away from another that 
without which he that takes it cannot live, he doth not commit Theft: Not, as ſome 
think, becauſe it is to be preſumed, that the right owner by the rule of Charity, is bound 
to give it to him that ſo wants it; bur, that it may be preſumed, that the reducing of 
things originally Common into private dominion, was to be underſtoo with ſome grains 
of allowance in ſuch Caſes. For if they that firſt divided ſuch things, had been demand 


ed, What they would to have been done in ſuch a cafe, they would certainly have been 
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ot this mind. TVeeeſſiry i faith Seneca the Father) being 4 moſt benign Patroneſs to humane 


7 
wi: Jure Quicquid coch it, defendit; Whatſoever it commands, it alſo defends, ſaith the 
ume Sercea, In 4 Storm it disburthens the Ship with the loſs of the Goods, in a Fire it quenc heth 
tre nue with the rde of the Fabrick: Neceſſuy is indeed the Law of time. Thus Cicero, Cal- 
tus mu be) paſſed over inte Syria, another mans Province: If men might freely enjoy the le- 
refir oj a e Lows , but theſe being by Arms ſuppreſt into his own Province by the Law of 

„ So Gnu, In a common calamity every man muſt bear bis portion, and be content with 
te ſine that lef alls him. 

Bui lume Cautions onght to be admitted, leſt this Licenſe ſtray too far, the firſt vhere- 
ef is this, That ail ways and means are in the firſt place to be tryed, whether this necef- 
ty way be ctherwile avoided, that fo it may appear unto all men that this neccſlity is 
eX:(C12£: As we ſhould firlt make our application to the Magiltcate, and try whether he 
will icheve us; then to the owner of. the Goods, whether we may by entreaty obtain 
tat witich.wve ſtand in need of. Plato would not permit any man to require water from 
an0t!.crs weil, that had not dug for water in his own grounds, aſque ad cretam, even till 
he came to call, bat could find noxe. Solon required that he ſhould dig forty Cubits in his 
own Lands, whereurto Hatarch adds, Subveniendum ueceſſit ati, non inſtruendiom pigritiam 
It is {it that mens neceſſities ſhould be relieved, but not that tdlencſs (hould be encouraged. An 
it un A. aaf hon's plea to the S/ nope n ſes, V hereſoc ver we are denyed the common right of buying 
ucceſſa ies, there, whether from Gi æcians or Barbarians, we well tale them by fo ce, yet not 
ext of perverſeneſs but neceſſay. 

2, his is not to he allowed, if the right owrer be preſt by the like neceflity, for when 
the cale it equa', Pefſidentss mclior eſt conditio, Tie conduton of the preſent Occupant is to be 
preferred. A wiſe man will rat; cr aye (ſaith Lact anti) than be unjuſt : He will not drſpoſſeſs 
the Shipwracht of le plank he beſtrides, though he might thereby ſave lus own life; nor unhorſe his 
weint Comrade, although by betraying his life, he might ſave his own. Will not then a wiſe 
man (laith Cicero) being famiſhed with hunger, take away meat from him whom he knows to be 
goed fer nothing? No ſurely, for life ut ſelf is not dearer unto me, than this reſolution of mine, 
Numinein ut violem commodi mei gratia, Not to injure another to ben: ſit my ſelf. So Curtins, 
Alelior eſt cauſa ſum non tradentis, quam alienum poſcentis ; For better is bus condition that groes 
not what is lis own, than his that requires that which it another mans. 

| hirdly, When the danger incumbent is palt, reſtitution is to be made, if we ate able: 
Some there are that think otherwiſc, being ſwayed by this argument, becauſe he thac 
uſcth his own right only, is not obliged to reſtitution. But to ſpeak truly, this right is 
not his own fully and abſolutely, but reſtrained and clog'd with the duty of reſtitution, 
when that neceſlity ſhall ceaſe z for ſuch a limited right ſufficeth to preſerve natural equiry, 
ag aint the rigour of abſolute dominion. 

Hence we may collect, By what Right he that wageth a Juſt War, may lawfully ſurpriſe 
and hold ſome itrong place in a Country that is at peace with him, being but weakly 
puarded; that is to ſay, if there be no imaginary but a certain danger that his enemy 
wy polleſs himſelf of it, and thereby do him an irreparable damage, eſpecially if nothing 
bc taten but what is neceſlary for his own Security: As namely, the bare cuſtody of the 
ple, lea: ing the juriſdiction and profits thereof unto the right ewner. And hſtly , If 
it he done with a full purpoſe to reſtore even the cuſtody of the place alſo, as ſoon as the 
neceſſty ol keeping it for his own indemnity ſhall ceaſe, Enna, faith Livy, was detained 
ce by fraud or out of pe neceſſuy : For whatſoever here doth in the ſmalleſt degree de- 
cline fiem- neceſlity, is injury. The Grecians that ſtood in great danger for want of Ships, 
by the advice of Acnephan, ſeized ſuch as paſſed by, yet ſo, that the Goods were preſerved 
entire for the Owners, aud the Seamen well fed and paid. TheFirſt _ therefore, that 
{1c p:opriety was introduced, pleads for exemption, is this of Neceſſity. 

Ihe next is, That of Innocent profit. What ſhould hinder us (faith Cicers F from commu - 
nicatir g wuh others, when we may do it wit haut any detriment to aur ſelve?, eſpecially in thoſe thing 
that are profit able to theſe that receive them, and not damag able to s that grve them Seneca will 
net admit of this to be a courteſie, to kindle a Coal at our Fire, or to light a Torch or 
a Candle by ours: Plutarch accounts it an al? of mmpeery, ts caſt away what We Cannot eat, to 
feal up a Fountain when we have drank_our ſelves full, to remove Land or Sea-marks which ha 
ten uſeful uno : For, faith he, in theſe things after that we have ſatisſied our ſclyes, 
every man hath a comnion Right. 

So a River, as it is a River, is the propriety of thoſe people whoſe the Banks are, or 
his, who hath the Soveraign Power over them, m whoſe power it is to make Dams or Mills 
in it, ard whatſoever is bred in that River is his: But that River as it is a lowing Stream 
remains common, every man hath a Right to drink or to draw water out of it, as well as 
he that owns it. 
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Quis vet at appoſuo lumen de lumine ſroms ? 1 
At que cavum vaſt as in mare ſer vet aqui ? 


Who at bis Torch, light to a Torch denyes ? 
And wh'would engroſs the Seas vaſt Cavities ? 


ſaith Ovid , who alſo brings in Latons thus beſpeaking the Lycian? : 
Quid prohibetis Aquas ? nſus communis aquar um. 


Why water dye deny? 
Whoſe uſe ſhould common lye. 


Where alſo he reckons water among thoſe publick Giſts that Nature beſtows upon all men 
alike, the word Publick being improperly taken, in which fence tome things are ſaid to 
be publick by the Law of Nations: Vigil tells us the water is open and common to all, as 
well Strangers as Natives. . 

Thus both Lands, Rivers, and ſuch parts of the Sea as ate held by any Prince or Peo- 
ple in propriety, ought to lye open and free to all ſuch as have occaſion to pats over them 
upon any juſt and lawful cauſe; as namely, either becauſe being expclle! the ic own, they 
ſeek after ſome other Country that lyes walte, or becauſe they de ſite to ttaſſick with ſome 
people remote from them; or even becauſe they ſeck to recover what is their own by a juſt 
war. The reaſon is the ſame here as above, becauſe it is very probable, that dominion 
was introduced at the firſt with this limitation, that ſuch things ſhould remain in com- 
mon uſe, which might be profitable to ſome and not hurtful to others: And therefore the 
firſt Authors of Propriety are conceived to have thus agreed it. A ſignal example whereof 
we have in the Hiſtory of Moſes, Numb. 20. 21. who being to march through the borders 
of the Edomntes and Amorites , offers theſe Conditions, That he would travel only through 
their big h-ways, without treſpaſſing upon any provate mans poſſeſſions \, if be had need of any thing 
that was theirs, he would pay the juſt price of it. Which being rejected, was ground ſuſſici 
ent for that War which he made againſt the Amorites : Whence St. Auguſtin thus, An inno- 
cent paſſage was denyed them, which ought by the Laws of, humanity to lye open and free to all wh 
require it. Whereupon St. Augnſtin concludes, That the war made by the Iſtaclites 27 ain{t 
the Amorites, was juſt. Hercules flew Amyntor King of the Orchomentars, becaule he dem cu 
him a free paſlage : So did the Greciunt make War againſt Jeſephus, becauſe he refuſes to 
give them leave to paſs through the borders of his Country. Thus alſo do the Grecraus, 
which were under Clearchus, plead z We (fay they) ere travelling towards our own Country, 
peaceably, if none moleſt us, but if any ſhall hinder ns, we will endeavour by the aſſiſt ance of tue 
God: 1 our way. $0 likewiſe Ageſilaws returning out of Aſia, when he came to T, 
demanded, An ut Amicum ſe an ut hoſtem tranſie mallent ? Whether they deſired that he (hon! 
paſs through their Country as a Friend or as an Enemy! The like demand was made by Ii fu 
to the Bavtians, Reftis ſe baſtis ſe tranſire vellent, an inclinatis ? Whether they would bave him 


to paſs in a peaceſul or in a warlikg poſture? Thus do the Batavins remonitrance to the Bon- 1;; 


nenſes in Tacitus, If none oppoſe un, our march ſhall be innocent; but if we find reſiſt ance, we will 
force our paſſage with our Swords. Cimon carrying Succours to the Lacedemonezs, led them 
through the Territories of Corinth; and being blamed by the Cormrbscns, that he had not 
firſt acquainted the City with his purpoſe, (for they that knock at other mens doors (ſay 
— enter not but by permiſſion) returns this anſwer, Rut ye (faith he) have not buocks 
at the doors of the Cleonzans and of the Megatenſes, but have broken them open : Cenſentes om. 
ma potere debere plus valentibus, Concerving that all places ought to lye open to the ſtrongeſt. But 
the moſt moderate opinion is the beſt : Leave is firſt to be demanded, according to that 


of Aviſtophanes, 


Whilſt toward Delphos we our Army lead, 
Fuſt from Bœotians we free paſſage crav d. 


But if it be denyed, then may out paſlage be juſtly forced by Arms: When the Germans 
and the French made war one agaialt the other for Maran, the Venetian gave tree pallage 
to them both, whercot when the Germans complained, they were antvcred that they 
could not hinder it but by Arms, which it was not their cuſtom to uſe, but againit their 
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publick Enemies. Avzeſtlans in Plutarch returning out of Ai, and demanding tree patlage „ 


for his Army through Mu eden, was anſwered by the King that he would conſult ahout it: 
Whereunto Ageſilaus replyed, Confalree nos imerea intrabumus, Let him conſult ; and we in the 
mean time will enter. Neithcr ay it be juſtly objected, that the multitude of thole tirit 
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are to pals, may give juſt cauſe of fear; for Jus meu mers tus non tollarur, Ay Right 15 not 
Remedies a. Ag aiw..y by thy f And the rather, becaule there are certain Remedics provided 
gainft dus ag juſt thus {car} as that they ſhai! march in tmal parrics, that they ſhall march urarm.c, 
— or that they ſhall give ſccutity to repair all damages that ſhall be done, which wes requie 
icd hom [ſcars for his patlage through Germany, (which cuſtom, as Strabe notes, was 
anc iently o.ſcrved in the Country of the e/fleans) or that he through whole Country the 
Aru is to pais, may at the charge of him that demands leave, hire ſuſkcieat Forces to 
guad his own Subjects; or that Hoſtages may be given, which Sclexcaxs required of Deme- 
trius, to ſuſter him to ſtay a while within the borders of his Empire. Many notable Cau- 
Nicet. 1 l. a. tions and Remedies we may read ot in Nicetas, made and agreed on by Frederick, Barbareſ- 
pe bell. Gala it and Iſecins Angelus, concerning the tree paſſage of au Army : Yet Ceſar we read deny» 
lib. 1. ed tte Switæers palizge thronzh his Province, becauſe he believed them to be a people 
to rapa.ious that tliey could not abſtain from acts of violeace. So likewiſe neither is 
the Icar of him, agaialt whom he that craves paſſage makes a juſt War, any lufficient 
realon to deny padage: Nor is it ſufficient to ſay he may paſs tome other way, tor to 
may any other lay, and conſequently by that means all right of pallage ſhall be taken 
away. Bur it is enough that without any fraud or ill mcamag, n# is demanded the 
ncarcſt or molt couvenient way; yet certainly if he that craves pallige do make an un- 
juſt war, or ſhall lead with him ſuch as are mine cnemics, 1 may deny them; tor it is lau 
ſul for me to meet him even in his own Territorics, to intercept his pallage into miac: 
Neither i there only a Right in common due for pet ſons to pats to and tio about their 
lawiul affairs, but for their merchandiſes; for to hinder any oue Nation from maintain- 
To hinder 18g commerce and traffick with another that is remote from them, is unjult. For that this 
trattick wich freedom may be admitted and maintained, is for the common iaterelt of humane locicty, 
remote Nati- neither can it bring damage unto any: For although a man do ſometimes fall ſhort of that 
ous b unjult, gain, which was not duc, but hoped tor only, we ought not to regiſter this among the 
number of our loſſes. To theſe Teſtimonies which we have already produced to this 
Is !egatione a4 pur pole. we ſhall add this one out of Philo, Merchants Ships do ſul ever the Seas without dan- 
Chem. ger, with ſuch Ccodi as Nations, out of a deſire to participate of each others C ö,, do 
carry for exchange, whilſt they mutually relieve the wants of the one, w.th the ſuper flaties of the 
tber. Ard another out of Plutarch, who concerning the Sza, ſpcaks thus, Our life, 
which is otherwiſe wild a1 unfit for commerce, this Element perfetts and makes ſociable, ſupply- 
ing whatſcever is wanting in one Nation, out of the ſtores of the other ; and by the exchange of 
Merchandiſcs , contracting a friendly conſocration. Wherewith accords that of Libanins, 
Cod, faith he, Aub not made any one part of the World, the Storehouſe of all bu: bleſſing 1, bat 
th wiſely dijir.arcd them throwg b all Nations, that ſo each needing another help, he mig l rhere- 
by lead men toSocuty: And to this end be diſcovered unto them the Art of Merchandiſmg, that 
72 whatſoever 4iy Natton produced, might. be conmuncated unte others. And theretore Eari- 
pides reckons Navigation amongſt thoſe things, which humane reaſon had found out tor 
a publick good: So Theſeus ſpcaks very pertiuently, 


Wawa, to one Nation, Nature doth deny, 
Tia, She from others, doth by Sca ſupply. 


xl. But a (Neſtion will ariſe, whether upon ſuch Merchandiſcs as ate thus ttanſported c- 
whethcr ther on Laud, or in a River, or in ſome ſmall parts of the Sca, which may be called Ac» 
Tl; may we celles to Land, Tolls may be impoſed by him who bath the Soveraign Power iu that Land. 
— 0 iu, Aud doubtleſs if ſuch Impoſtions have no teſpect to the Go, there can be no colour 

: ot cquity to impoly them on the Cds: As if a Tax be laid by the Pole upon Subjects, 
co detray the charges of the Common wealth; it cannot be required of Merchants, who 
pal, as Strangers. But it cicher tor the better ſecuring of their Merchandiſes, or if for 
tas amoi other things, the Prince ſhall be at any great charge, then to recompence that 
ciage, Tolls may be impoſed upon thoſe goods that ſhall be thus ſecured, fo that they be 

x Kin. 12, 22, not exceſſive; for bereypon depends the Juſtice of Taxes and Tributes. Thus we read 
1.14. that King Sn received Tolls for Hot ſes and Linea Thred, paſliog by the Syrian Iſthmus : 
Slim of Frankincenſe, that it could not be tranſported by any but the Gebanites 1, there- 

ture there was a Toll paid unto the King for them: So the people of Afarſelles berag cx 

ccedingly enriched by a Channel or Trench, which Afarius cauſed to be made out of the 

| RL into the SCA, ampeſed 4 T oll for all Shops importing or exporting any kind of lieh, 

— 4 A3Smabo pores. Ard mw another place he tells us, that the Corimurbians did by a very auci- 

ent callom, require Lol tor all luck Goods as were carricd over Land from Sea to Sea, 

to avoid that dangerous pallage of Males, The like did the Roman: receive lor palling 

ihe Az. Thus did the King of Denmark exact a quarter of an ounce of Gold, for every 

up paſting the Sam, and as much for the Lading, with ſome other ſmaller Sums to 

m untain Fucs, and Bartels to guide Merchants, that they might avoid Rocks and Shelyes, 
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as Mr. Cambden relates. Nay for paſſing over Bridges is Toll in ſome places paid, faith Seneca. 
Tea and for paſſing over Rivers, as all our Law Books teſtifie. But thele I olls are ſomerimes 
very exceſſive, whereof Srrabo complains thus, Difficile eft ut inter validos C feroces definia- 
tur modus mercatori non gravis j It w very hard to find amongſt fierce and warlkthe Nations, ſuch 


* 45 are not to the Merchants grievous. 

re is likewiſe a common Right tor all that travel as well by Sea as by Land, to ſtay AV. 
and reſt for a while, in any Foreign parts, either tor health or for any other juſt cauſe. A right in 
This being comptehended among innocent ly proſitable, and therefore {/ionexs in 1 to 
Virgil being forbidden to ſtay on the African Shore, preſumed to invoke the Gods as J:dg. 7.27 * 
es, and the complaint of the Megarenſes againſt the Arhemans for denying them admittauce 
into their Ports, was allowed by the Grecians to have been jult, as being againſt common 
Right, as Plararch notes. The Shore is his that occupies it, and theretore they muſt 
needs be cruel who deny us things that are common. / iercules flew Laomedon for denying 
him the benefit of his Port: Aud the Lacedemonians thought no cauſe of War could be 
more juſt, than to be denyed rhe beneſit of the Shore. And conſequently it is likewiſe 
lawful to erect a little flight Cottage on the Shore for preſent ſhelter, not ituſtandiung 
that, we do grant that ſhore to be poſſeſt by the people that are Natives: For whereas 
Pompenixs requires an Order from the People or Prztor, to licenſe any man to erect any 
thing upon the common ſhore or in the Sea, it is to be underſtood of ſuch Edifices, as are 


laſting and permanent ; whereunto tends that of the Poet, 


Fit. Pericci. 


Contrafts piſces equora ſentiunt, 
Jails in aum molibus. 


— ht Hills i Sea ae caſt, 
Fiſh fregbted from their Holds, do ſtand ag aſt. 


Neither may we juſtly deny ſuch Strangers as ate driven from their own Seats, a right XVI. 
of perpetual cohabitation, whilſt they ſubmit to the Government eſtabliſhe, and A right to in- 
to other things neceſſary to avoid Sedition, which was very well obſct ved by the Poet, hab t for ſuch 
where he brings in «fea: tendring theſe reaſonable Conditious, — — — 


Country. 


—ů er arms atinus bete, 
Imperuon ſolenne ſocer. 


And Latines himſelf in Halicarnaſſenſi adjudged eAneas his cauſe to be jult, it being deſti- 2136. 1. 
tute of any other of habitation, he were inforced thither. Barbarwn eff boſpues pet 

lere;, To thoſe from us who come lobe Friends to viſit us, or to duell amongſt us 11 barbara. Lib. 17. 
Neither are the Spartans herein to be approved of: So St. Ambroſe, Their advice us not tobe , 
followed who would not have Strangers to love among them. Thus did the Grecians receive the hn Sy 
C ans, the Rhodians Phorbantes with his Allociates, the Lacedemonis the An Pauſ. . 7. 
as the Camears did others that came to cohabit with them. But when the ſame AMinyans, Or . 7. 
being ſo received, demanded to ſhare with the Lecedemonians in their Government, He . & . 
rederxs juſtly condemns them as ungrateful, for pretending to that wherewnts they could have Ib. 4, c. 6. 
no Right 1, whereby (23 Valerins Maximas obſerves) that was turned into an injury, which was 

entended 41 4 Conrteſie. 

And if there be within the Territories of any Prince or People, any Land that is deſartt XVII. 
and incultivated, that alſo is to be granted unto Strangers it they requeſt it, or they may Eſpecially 
lawfully poſſeſs it, becauſe that which is not cultixated is reputed as deſatt, vnlets it be = defarr, 
in teſpect of the Soveraignty, which remains notwithſtanding with the people or Prince _— 
withia whoſe Territories it Nos. Servius notes, that ſeven hundred Fut longs of Land be- 44 xi. . 
ing barren and hard, was by the old Latines granted to the Trojans And we read in Die. Ort. 7. 

Pruſeenſu, that Nihil peccant qui partem terre mcultam colum, They do no wrong that are 
willing to inhabit places deſert and unoccupied. The A of old (in Tacitus) cry ot againſt 47. & 15: 
the Ru, for denying them ſome grounds that (as they conceived lay waſte. Thus, 
A the Got have reſerved Heaven to themſelves, ſo haue they ge n the Earth to Mankind, every 
whereof that lyes unoccupied, is common. And then looking up to the Sun, and the Stars, 

thus demands of them, Yellent ur intaers inane folum ? Whether they were willing to behold 

the Earth to he deſolate, and not rather that the Sea ſhould overflow it, than to ſuffer ſuch diſtrey- 


es 
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ers of the Earth to envroſs u, and to make no uſe of it ? But tcl: general fayings, though 
true, yet were it} applycd to the matter then in queſtion : For thoſe Lands Cid rot 
at all Ive waſte, but {rred for the depaſturing of all manncr of Cartle bel>n2ing 
to the Son cd them, No lei uit 
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[ and {rom the Hight owner, and in caſe of refuſal threarned Nr 

X V II. Aſtcr th: Rizne that is Common tothings, follows that winch is Common to ſome get 
A night to And this Right is granted either ſimply, ot upon ſuppoſition. Simply, This Kigit i: 
M Common is granted to ſuch Acts, whereby thofe things may be acquired, without which 
men cannoc VC Cannot convenicritly ſubſiſt. 1 mcan not here, ſuch a neceſſity as jaſtihes us in the ta- 
well ive. king away ol another mans goods: For we dil.ourle not here, ot things taßen away 

againſt the will of the right owner, but of the mcans how to obtain things convenient, with 
the conſent of the owner; at lcaſt, that no unpediment be piven either by 2 publk 
: Law, or any private Conſpiracy : For in uch thugs whereut we ive poker, tah an 
en. Impe.liment is repugnant to humane Society, I hus Fluch concerning the 4fravenſer, 
The Right of They burcrly complaned, that contrary 10 the Law of Natrons, they were denyed traffek,, aud 

1 raftiick com- ae, 4 * i 1 a Ls an bh 
—_— Arrven from all Ports which were held by re Athcmans. IT.” every Cons rey abound: wa, 
eld | [nth Seneca, 11 made known to all Nun, thit all men woke foe the neceſſiry the” # was of maie- 
F411 commerce among themſelves, in caſe any Natron ad want what another Nati hid, 
And again, Wh.nſorver any people bath, that doth Commerce grove to all, avid thoſe (orantreys that 
are dijperſt and ſt ant from each other, Trau mutet avid bats together, 1 1peak not here, 
as to things {upc;i tluous or voluptuous, but ot ſuch only as conduce to the prefervation of 

our Lives, as Aliment, Veſtments, Medicaments, aud the like. 

XIX To procure thoie things at an qual rate, every man (we lay) hath a Common Right; 
A ruht of unleſs they from whom ſuch things are zequired, do themiclves ſtand in need of 
— nec them: As in the time of a Common dearth we ulually forbid the tranſportation of Corn 
—— 1 1. For, that the Natives ſhould firſt be fed with the fruits of then own Land » but reed 
17. 34. And yet in ſo neceſſitous a time, the ſtrangers whom we have once aduutted, we can- 

not cxpel. For, Commune Alilus communiter tolcraudumz Common Calamatect m be born 
in Common. 

XX. But to ſell their Commodities, it ia not fit to allow every man the ſame Right, For 
But not al. eyery man is ſree to preſcribe what he will buy, and what he will not. So the Belgians 
ways to bell. f old would not admit of Wine, and other exotick Commodities, to be fold amongſt 

them. The like Srrabs teſt ifics of tlic Araivans, amongit whom ſome things might be 
imported, and others not. 

XX J. By this right it is Lax ſul for the pcople of one Nation to contract Matrimony with 
ARichtio the people of another; elpecially, if being driven out of their own Countrey, they 
= nod i Mall come to inhabit another. For though ſome men may live without the uſe of Wo- 

+ men, yet others cannot. They are men of excellent tempers that can content them. 

ſelves to loa lingle lives: Aud therefore toabridge them of the liberty of Marriage is an 
Injiry offered to humane Nature. Nom, in Lovy, makcs it his requeſt to his Neigh- 
bows, That they would not diſdain by Interchangable Marriages to mix generations with 
them. And Claw in the fame Author pleads thus, We, faith he, het but Lewfal 
Nala, which to N'ergibory Nations and Forexrrers 1 #ſually granted. What 11 «juſt ty de 
ed, may by the real of War be juſily talen, ſamh Arr. Now whereas the Civil Laws of 
ſome people do carctully provide againſt ſuch Marriages ; they ſcem to be grounded upon 
this rcaſon, decanic in the times u hen thoſe Laws wcic made, there * hardly any 
Nation of People but were fufficiently ſtored with Women, or that thoſe Laws were not 
intended to interdict all ſuch Marriages, but ſuch only as were Lezitunate or Juſt ;, that is, 
which ſhould produce ſome ſpecial effects of a Civil Right. 

XXII. Among ſuch acts whercunto a Right in Common is given by ſuppoſition, we are to 
A Ruhl c do reckon thoie which a Prince or People do promiſcuoully permit to all ſtrangers ; for that 
— oe Nat ion is injured which is excluded. Thus if it be permitted in any place for ſtrangers to 
od oo att unt, Fiſh, Hawk, gather Pearls; If it be allowed them to receive Legacies, to ſell 
ſtrangers. Commodities, if (cvecn where there is no ſcarcity of Women) to contract Marriages, cheſe 

cannot be denied to any one people, unleſs they have ſome ways abuſed their Liberty; 
Judg. 2 for which caule it was, that the reſt of the Hebrews denied to inter-marry with the Ber 
jamites. 

XXIII. Bur this is to be underſtood of ſuch Als only, as are permitted, as it were, by ver- 
Inczan wi 25 tue of that liberty which nature gives, being reſtrained or taken away by no Law : but 
ws wt 1g not of ſuch as arc indulged to any Nation as acts of Grace, diſpenſing with the Laws ; 
of nature, nor For to deny a Courtclic is uo Injury, 
our ot reer 
and four. Arcther 


Cue. ii. Whethe to engroſs all th fruits of one kind be lawful. 
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Another Queſtion ts frequently ſtarted, which is this, Whether it be lawful for one XX1V. 
e _ another ſot all their Fruits of ſuch a kind, which are no where Wherher to 
ſhall ſell none to any other Nation. This in mine opinion ©*8"% all the 
may that (hall ſo boy them, be willing to communicate to others — 
. ht For it concerns not other Nations much by whom they are ſup- ful. 
plied with their Natural wants, fo as they are ſupplied. And it h lawful for any to 
» ethers in mane of proſe, elpecialy & theee be any tHecial canſs ſoc in; 
bet making this Contract, ſhall undertake the protection of the other 
prople, and for that Cale be at ſome expence or charge. For ſuch an 1 
with — latent, as | have faid, is no way repugnant to the Natural Right ; 
although it be ſometimes protubiced by the Civil Law, tor the benefic of the Common- 
wealth, 
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Now there ate commonly two things that are ſubject to Empire; 
, Perſons, which alone ſometimes ſuſficeth ; as in an Army of Men, Women and 
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ple 


Hings may become ours by a particular Right, either by an Originary, or 


a Derivative Acquilition. 


Originary Acquiſition (when men began 


to allociate together) might alfo ariſe by Divikon, as we have ſaid ;, but now 


by Occupancy only. 


But ſome man may haply ſay, That ſomewhat of Originary Right may alſo be acquired 
by ſome ſervice done, or by reaſon of ſome Pledge, cc, But to him that throughly 
weighs the matter, it will appear, That this is no new Right ualels it be in teſpect of the 

manner; for it was firſt virtually in the dominion of the Lord. 

Paulus the Lawyer, to the Cauſes of Acquiſition, adds this, which indeed ſcems moſt 
natural, if we our ſelves have given being to that which we claim as ours. But fince nc- 
thing can naturally be made without — exiſting matter : Now ii that be ours, the 

contin 


Species being introduced, the dominion will 


ved. Hut if the matter pre-cxiſting be- 


long to none, then ſhall the Right be acquired by a kind of Occupancy: Bur if it it belon 
to another, then that the Right of Propricty deſcends nag naturally unto usalone, wil 


appear by what follows. 


Now let us examine, Whether that Occupancy, which after thoſe ficſt times, is the 
only natural means of gaining Propricty, be alſothe Originary. Of — 4 properly 
belong to none, twothings are ſubject to be held in Propricty ; namely, Empire and 
Dominion, as it is diſtinguiſht from Empire: Which Seneca thus differenceth, Ad Ruge 


poreſt as ommium pertinet, ad ſingules P 
private men the Propricty or Domunon 


aa, To Kings 
what ur therrs. 
poſſidet, ſingwls Domino, King hold all by their Sover aig nty,aud private mer what ui thews by 


an the Severacg my over all, to 
And a little after, Ac omma Imperns 
De 


minion. And again, Ceſar onnia habet, Fiſcus autem pr am & ſua \, Cxiar bath all, 


625 * Patrimony. 
Fir 
Children, ſeeking newPlantations. 


bus Concer u Kings, Te Rule all, 

was Dien Prujernſu, Regie crvitatys eff, 
u under the command of the City, 
of a Prince u mach greater thas 


although both Empire and Dominion are uſually gained by one and the ſame Art, yet ate 


they in themſelves diſtin : So we find in 


Apolloderms, That the Lands as well in Arca- 
hu as in Attica were divided, yet the Empire remained in one only. 


And therefore 


although the Dominion or Property of things do uſually paſs not to Subjets only, bur 


lometimcs 


— 


Cu ar. iii. Of Rivers and Seas, how poſſeſt. 


— 


ſometimes to ſtrangers, yet may the Soveraignty ſtill remain where it was before. Sic 
1, in the Book that he wrote concerning the condition of Lands, tells us, That the Fiel, 
belonging to therr own Colenes being inſufficuent, they that tork the care to afſign and dvide the 
Land, did ayporten to ſuch of ther Citizens as came afterwards, ſach Fields as they bd taken 
ont of the Nrig Hiri Terrueries contenting themſclres with the bare poſictiion hi m 
the furrſ tron over them unte theſe whoſe the Terruory was. Demoſtbenes calls thoſe Fields Nn 
lay with their on 1 erritory, Juberit.oees ; but tuole that lay ia anotaers, Tee, only. 

But in a place whole Empire is already potleſt, the right of Occupancy, as to things 
movable may by the Civil Law be anticipated, as we tud above. For this Right pro- 
ceeds from the Law of Nature, rather permuting it, than commanding that it be al- 
ways lawful : Neithes indeed doth Humane Society require it. And if any wan ſhould 
objeft, That the Law of Nations fecms to juſtific it; 1 ſhall autwer, That although in 
ſome parts of the World it commonly is, or hath been ſo received, yet did it never amount 
to a Compact, or general Argument among all Nations, that it ſhould be fo : but is ra- 
ther from the Civil Law of many Nations Giltributed , which norwinbſtanding may by 
any particular Nation be rejected. As indeed there ate winy other things which cuc 
Civil Lawyers ſeem to juſtife by the Law of Nativas , when they trear of the di- 
viſion of things, and of the manger of acquiring Propriety and Dominion, 

This alſo mult be obticrved, That if we teſpect the Law of Natute only, no right of 
proptiety can be admitted to thoſe who have not the uſe of reaſon. Bur the Law of 
Nations; for the common good, doth indulge this 4rvour unto luſants, Ideots, and 
Mad-men, that they may lawiully receive and retain the propriety of things. All Man- 
kind ia the mean time favouring, and as it were ſuſtaining their perſons: For humane 
Laws may conſtitute many things that are pretecnatural, but not any thing that is againſt 
nature. And therefore that Right of Dominion that, in favour to ſuch, is by the una- 
nimous conſent of all Civilized Nations thus introduced, may haply conſut with the 
firlt act of Dominion, which isa power to have aud to hold things in propriety ; but 
not with the tecond Act, which is freely and voluntarily to diſpoſe of them by themſelves 
without a Guardian. For as to the Right of alicnatioa aud the like, becauſe in their own 
nature they imply the act of a Will guided with rcaſon, which Infants and Mad - men have 
not: Therefore doth not the Law permit theſe acts unto them. Whereunto the Apo- 
ſile alludes Gal. 4. 1. The Pupil thourh le be Lord of all the Iiberitance, yet during his non- 
are it ms better than a Servant ; that is, as to the uſe and free exercite of his Right. We have 
heretofore begun to treat of the Dominion of the Sea, which we ſhall now complear. 

Rivers may be held in Propricty, though neither the Water above nor beneath be in- 
cluded within our Territorics, but do co bete with bath, or with a part of the Seca. 
It is ſufficient to denominate them ours, that tlicir greater part, that is, their banks on 
both ſides, wherein they arc included arc ours, aud that that River, in reſpect of the 
Land adjoining, is but a ſmall thing. 

Bur by this it ſhould alſo appear, that the Sea might have been held poſſeſt by him that 
on both tides poliefieth the ſhoar ; yea, although it be open above, as a Gult, vr both 
above and below, as a branch of the Sea, fo as it be not fogreat a part of the Sea, that 
being compared with the Lands, it cannot reaſonably be thought to be a part or portion 
of them, Now what is lawful to any one King or People, may allo be lawful to two 
or three, in caſe they are willing to polleſs the Sex running alike, between them. So we 
have ſcen ſome great River gliding between two Territories, occupied by both at firſt, 
but at laſt divided. 

It is granted, That in thoſe parts of the Sea which were ſubject to the Roman Empire, 
from the former ages, till the Reign of the Emperonr Jak, the Law of Nations 
did forbid that any one people ſhould challenge any Right peculiar ro themſelves in the 
Sea, though it were only the Right of Fiſhing. Neither can we approve of their opini- 
ons, who think, That when the Roman Laws do tell us, That the Sea is the Common 
Right of all, it is to be underſtood only of all the Romer Citizens : For firſt, the words 
are ſo general, that they cannot admit of fuch a limitation; For what the Laine ten- 
der in theſe words, Om Commune , The Common Rig't of all: Theophilus expoun is by 
theſe, anl. wir died wr, Common to all men, And Ohe tells us, That the Sca is 
by nature as open and free for all men as the Air. And fo doth Ceſſus aſſure us, That the 
vie of the Sea is to all men alike Common. Beſides, Civilians do manifeſtly diſtioguiti 
the publick things of the people, among which they reckon Rivers, from thoſe that 
are Common to all men: For fo we rcad in the Conſtitutions, That ſome things ave by 
the Low of Nature, Common to all, avd ſome things ave Flick: By Natural Kight theſe things ave 
alike Common to all, The Air, Runuins Water, the Sea, and the ſhear adjoyning + But all Ki- 
vers and Ports are Publick, Ihe very fame allo we read in Theophiles and others. Conceru- 
ing the S a Coaſts, VNerarioas was ot opinion, That they were not ſo publick as thoſe 
thiug* whichare iz the Fatrumony of the people ; but as thoſe which Nature at the hl 
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diſcovered, but were never ſince in the occu 
ple: Which ſezms to conttradict that of Ceifas , 
ever the Roman Empire did extend it ſelf , there the 
ple's of Rome : But the Sea, as to the uſe thereof lies C 
The Seas and ſeeming Contradiction may be thus eaſily reconciled : Neratins 
Shoars how as to the neceſlary uſe thereof to Mariners, and to ſuch as paſs by, fai 
n is naturally Common; but as to any benefit or profitable 1 of it, by 
Propriety. erecting Forts, or other durable Buildings, fo, as Celſus well it i | 
to the People of Rome, For, as Pompomus likewiſe informs us, fucks Buildi 
not be erected without ſpecial Licence from the Prator, cit the Shoar, or 
my part of the Sea, which was contiguous to the Shoar, and fo 
of it. 


Land may be mon to all; nor could be 
— ſwered , That neither his Great 
— ther had ever exacted it: But on the 
That the Enghſb abſtaining from Injuries , 
leave, For Rivers alfo arc i 
corner or creek of the ſame Ri 
Nay , even of the Sea it ſell, it is faid 
Right of ſome | 
: for this is now a 


Whileſt Mount aims into Seas are caſt, 


Fiſh frightned from their holds, do ſtand ag oft 


The like is recorded by Puerta, We, faith be, injeft bage bills 
the Sta, and when we have made Mountains bollow, we | 

cave. Pliny likewiſe ſpeaking of the carth, faith, 

in the Sea. With what great Bulwarks, faith Caſſiodere, 

ded? How far doth the Earth encroach into the Bowe 

writes: 


Th” witam'd Seas with Ah int are imme 4, 
That Fiſh from Winter: ſtorms may tye ſjecur'd. 


Jure writing of L. Lac faith , That beugt cat through ; 
— 5 fr te 11 into bus Ponds, be bad 
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vate eſtate. Now if any of the den may be annexed to a private mans e- 
Rate , as being environed by it, and in teſpect of the Land, fo ſmall in propor 
tion that it may be deemed as a part of it, and that the Law of Nature did not 
oppole it; why may not that part of the Sea which is contigzous to the Shoar , 
be reckoned as a part of his, or their Cominions whole the Shouts aze * Efnecy 
ally whileſt that part of the Sea being compared with the Territory, is no grear- 
er than a ſmall creek of the Sca, compared with the greatnels of a private maus 
Land, wherewith it is encompailed. Neither will it uach alter the caſe, to lay, 
thoſe Seas are not on all fides ſurrounded, as may be caftly illuſt tated br the 
of a River, that is not where begitt with Banks, or by the exan- 
of the Sea, that for conveniency of Importation is let into ſome Town, adjoyn- 

to the Shoar. But there are things indulged unto us by nature, which 
the Law of Nations, by common do prohibire : wherefore where this Law 
is in force, and not by common conſent repealed , no one part of the Sea, though 
for the moſt part ſurrounded by the Shoar, can be claimed by any people as their peca Andqueſlion- 


f 


| lefs, though 
liar Right, the Seas be 
profic that ariſe from that of the Sea, that he Shear > 7 6? 

* to may part _ that 1% conmguous to the 5 G Fi or 

12 uy + by cuſtome or conſent be by the Prince whoſe the Terrimories * 

are, For the Ad dominion of char part of the Sea burdering on the Terrirorie of any Whether ranger, may fb 

Prince is beſt ſeen by the Taxes and Tributes which thoſe Princes take of ſtrangers for Fith- 7% thoſe parts of the d 

lng, whereof we have my As in Ke, where the Tax for Fiſhing is ve- that joys ts the Shoar of 
great; infomuch that the Hollardirs gave the trench Fiſh. Dunst takes great Tribute at ae France. 

Wat ioak and is the Sand : As al for Fiſhing in the North Sea, and even for Navige 

ting that Sea berween the Coats of Ne way — — as the Merchants of Hell lately found by fad experience: 

as Swedes id heretofore when Norwey was Princes of % do the like for Fiſhing on their 
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land took the rench rüh for the Iſle of or. 
Pilchards, Mate and Corgi, The Sies ly Im- 
other Princes, alſo on thoſe taken on their own 
„ Which is now as much as 13 & , +. refalved 
for im ſo to do, in reſpeR of his do- 


North parts of Ne twenty one 


on, as ap+ 
Licences were Natures Law Merchant. 


But this alſo is to be obſerved, That where this Law of Nations is not yet XI. 
received, or now aboliſhed , the bare poſſeſſion of the Coalts is not fuſhcient How ſuch pol. 
to entitle any people to a Right in the Seas adjoyning, Nor is it enough for % s, 


a Prince to conceive, or to write himſelf Lord of the Seas, unleſs by ſome Overt Act 
he proclaim himſelf to be ſo. Beſides , That Dominion that is acquired by occu- 
pancy may be deſerted, and then the Sea returns to its priſtine nature; and is Com- 
mon to all, as the are, being deſtitute of buildings: and as the Right of Fiſhing 
in Creeks of a River, as Pomponis notes. 


But moſt certain it is, That the Right that is gained by Occupancy, & XII. 
tends not ſo far, as to give a Right to Impede 1 from the benefit of Such Occe- 
a free paſlige, fo as it be y for lanocent merce and Traffick , bg JED 

for ion , or ſuch like acts of Hoſtility; ſeeing that even by Land Riche o Trat. 
allow like freedom of paſſage, which ulually is leſs neceſſary , And move & innocen!- 
Sea. 


long it laſts, 


ut that the ſole Soveraignty over ſome parts of the Sea, without any other XII. 
propriety, may be held, may more eaſily evinced: Neither (as I ſuppoſe ) Thar the $+ 
can the 


ſhould permit the others enemies to paſs 4d we , threugh any how. 
> * n. And ( 2s Therydides records it ) when the Greeiane had 116.6 
ſome years in the P War, it was allowed to the Megs- 


the 
might freely and fafely paſs through their own, and their Con- 
1 likewiſe Dion Caſſins deſcribing ſome part of the Sea, doth it 
N 2 thus, 
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thus, All that Sea belonging to the Roman 


Of the Empire over the Sea. BOOK IL. 
P a And Themiſtis allo concerning 
the Roman Empcrour, faith, That his dominion reacheth over Sca and Land. Ard 
to the ſame purpoſe is that of Oppranws to the Emperour, 


The Seas do know no others Laws but thine. 


Diem Pruſeenſis , among the many priviledges given by n unto the Ci- 
ty of Tarſs —_— this, That he gave them the A the River Cyd- 
»w , and over the Sca adjoining thereunto. Demoſthenes faith, That the Lace: 
demonians governed all, both by Sea and Land : And he that wrote the life of 
Timotheus relates, That after ſuch a time, the Lacedemonians laid down their long 
continued claim, and voluntarily yielded unto the Arbemians the Soveraignty over 
the Sca. Curtis of the City of Tyre, faith much to the ſame purpoſe, That ſbe ſate as 
Queen in the midſt of the Sea , extending her dominion not to ber Neighbouring Seas on- 
ly; but to all athers whitherſoever ber Fleet ride. Phils the Jew, diicourfing of 
Kings, ſaith, That they add to their poſſeſſrons Seas infinite in number and extem. 80 
he that penn'd that Oration concerning Halm, which is inſerted amongſt 

ſe of Demoſthenes , ſpeaking of Philip of Adacedon , faith, An that he deſires of 
wu it, That we world confeſs our ſelves unable to defend the Seas without him, and 
therefore that we would put him into the poſſeſſion of them. And the Emperour Julian 
ſpeaking of Alexander, faith, That he endeavoured by that War to make himſelf Lord 
both of Sca and Land. Now what Alexander endeavoured to do, his of An- 
riochus claimed as his right, as appears by that Speech of his in Gorionides , Nonne 
terra & mare mea ſunt? Abe not both the Sta and the Land ers! So go did his 
other Succeſſor Prolomy, it Tbeot ritus deceive us not: 


O're mary Seas and Lands hu Empire reacht. 
And again, 


All Lands and Seas, and v Rivers, lye 
Under the Empire of King Y- 


Now let us us deſcend to the Romans : Hanmbal himſelf thus beſpake Scipio the 
Greater, We Carthaginians are confined within the Coaſts of Aﬀrick , whileſt ye Ro- 
mans are known to lord it over Foreign Kingdoms , both by Sea and Land. And of the 
Leller Scipio, Clandran writes thus, 


With Rome's great Power, firſt in Revenge, be awes 
The Spaniſh Ocean, ander Roman Laws. 


All the Roman Hiſtorians dg every where call the Afediterranean Sea their own : 


As Salut, Florw , Mela, and others. But Diamſas Halicarnaſſenſis owns them as 

Lords, not of the inland Seas only, which he bounds with Hercules Pillars, but Cc 

CE Nees ed ob deeb Sl And Caſſu« grants, t 
4 


their Empire extended far as there was either Sea or Land. Appian deſcri- 
bing the vaſtneſs of their power, aſſigns unto them the Exxine , the Propontis , the 
Helleſport, the aan, the Pamphilian, and the eAgyptian Sea. And Plutarch makes 
Pompey Lord of all that Sea that lay within Hercules Pillars: So doth Appian. This 
alſo doth Philo againſt Flaccus acknowledge: Since which , faith he, . Family of 
the Cxſars have got the Empire both of Sea and Land. Ovid allo ſpeaking of Ange- 
ſts Ceſar, ſaith, 


— 


Cue. iii. Tolls taken by Sea. my 
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— Pontus quoque ſet viet illi. 
Even the Seas ſhall him obey. 


And Suctomus likewiſe records it in honour to the fame Auguſtus , That during his 

Reign the Temple of Janus was twice ſhuv up, be having ſo often made peace with all Na» 

tions both by Sea and Land. And in another place he tells vs, That the fame Aug 

ftas lept conſtantly two great Fleets, the one ar Miſenus, the other ar Ravenna, for the 

defence of the Upper and the Nether Seas. So allo Falerins Maximus tells Tiberms , 

That by the unanmous conſent of bath Cod and men , the Soveraignty of the Seas was com- 

mitted to him. The very ſame doth Phils teſtific of the fard Labern, That his Eme 

pire comprehended both Sea and Land. And therefore Toſephns ſtiles Peſpaſian , Tera 
deinem; The Lord of Sea and Land. The like doth Ariftiaes in many 

places attribute to Au ,, the Emperour, Procepins tells us of feveral Statues 

of the Emperour Jaſtinian erected in many places, as holding in his hand a Globe, 

thereby int imati That both the Earth and the Sea were $ wnto him. And Con: 

ſtantirus is faid in Hiſtory to be Terre Mariſque Inmperator Co Dominus; ; 

Empereur and Lord both of Land and Sea. Thus was the eAgean Sea made a part of 09%. Re 


as fully, as if it were all dry Land. XIV. 
Of the law- 


Wherefore it cannot be * repugnant either to the Laws of Nature or Na. fulnefs of 
tions, for ſuch Princes as undergo the Charge of maintaining Flcets, to ſe- raking Tolls 


cure Paſſengers from Pyrates, or of Sea-Marks or Land-Lights, to guide Mer. 2y.Se 
chants through dangerous places, to impoſe equal and indifferent Tolls upon ſuch — 
as ſhall receive benefit by them. Such was that Which the Romans impoſed on all 
Merchants that ſailed by the Red Ses , to compenſate the Charge they were ar, 
in ſending out every year a Fleet with certain Bands of Archers to ſecure them from 
Pyrates that infeſted thoſe Seas. And that Toll, which the Byzantines required 
from thoſe that paſled through their Seas, whereot Hcrodium makes mention in the 
Life of the Emperour Severus. And that alſo which the Athemans did ancicntly 
exact, when they held Chryſopolis in the ſame Sea, as Pohbius teſtifies: and that which 
the ſame Athenians required from thoſe that paſſed the Filleſpont, when they bad ta- 
ken Byz.antizm , as Demoſthenes records. The like doth Precopins mention in 
his Secret Hiſtory of the Kemars in his time. The Rhodians allo cxacted Toll from 
the Iſlanders , for ſecuring the Seas from Pyrates; yea, and from Pharo at Alexan- 
dria, as we read in Ammanus, The like doth Caſar teſtiſie of the Yenetians , whoſe 
Seas being Tempeſtuous, and having but few Ports which they themſelves held, they made 
all that traffickt in thoſe Seas pay Toll. — 2 — the Romans, That 
having loſt the Soverargnty of the Sea , the Iſlands being taken from them, they were 
aſhamed to pay that 75 rubute , which they themſelves were wont to command. The ſame 
Procepins above mentioned, as well in his Publick, as Secret Hiſtories , ſpeaks of 
an ancient Tribute paid in the Helleſpont, as alſo of a new Impoſition exacted in 
the Streights of the Euxlue and Byzantine Seas, the one paid at Blackbern, the other 
at Abydos, which was called Aug)4vriewr, that is the tenth of the Fraight, which was 
afterwards leſſened by the Empreſs Irene, and laſtly by the Emperour Immarnzel Com- 
nenus granted unto certain Monaſteries, as Balſamo infcrms us upon the Fourth 
Canon of the Council of Chalcedon, and upon the Twelfth Canon of the Seventh 
Synod. The Danes in Queen Elizabeth's — , required a Roſe Noble of cvery 
* and one piece of Money in the hundred , and laſtage for ſecuring the Engliſh came Flir, 
Sailers through their Seas, to Myſcovy. Neither would oy permit the Engliſh to * _ 
fiſh in thoſe Seas , without leave , or an yearly Toll. XV. 
dome le 
Some precedents alſo we find of Leagues, whereby one Nation is bound to ano- by —— 
ther, that they will not fail beyond ſuch bounds. So it was of old Articled be- forbidden ic 
(al beyond 
tween ach bound. 
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tween the Kings bordering on the Red Sea and the Egyprians , that the Egyptian 
ſhould not come into that Sea with any long Ship, or with aboye one Ship of 
Burden. So it was agreed between the Athenians and the Perſians in the time of 
Oymon, That no Median Ship armed ſhovid ſail between the Cyanes ard the Pro- 
montories of the Mountain Tau. This was that moſt honourable Peace menti- 
oned by Plutarch, wherein it was alſo agreed, That the Perfeans ſhould not ap- 
=_ nearer unto the Sea, than the length of an Horſe Race, that is, than forty 

urlongs. And in thoſe Annual Truces of the Peloponefian War, it was Articled , 
That the Lacedemonians ſhould not fail with long Ships, but with other Veſſels, 
which ſhould not carry above the weight of Five Hundred Talents. And in the 
firſt League which the Romans (immediately aſter the expulſion of their Kings) 
made with the Carthaginians, it was agreed, That neither the Romans, nor their 
Aſſociates, ſhould fail beyond the Promontory called Pulchrum; but if at any time 
they ſhould either by diſtreſs of Weather, or by their Enemies, be driven beyond it, 
they ſhould carry nothing from thence but neceſlaries, and ſhould alſo depart withia 
five dayes. Wherenpon Servius upon that of Virgil, 


—— Littora Littoribus Contraria—— 


obſerves, that in that League it was provided, that neither the Romans ſhould approach 
the Carthaginian Shear, nor the Carthaginians, the Roman Shoar. Such another 
League there was made, between the Romans and the Tarentines , whereby it was 
provided, that the Romans ſhould not ſail beyond the Promontory Lacinium. So in the 
ſecond League that was made between the Romans and the Carthagimians , it was 
agreed, that the Romans ſhould neither traffick, nor take any Prizes beyond the ſaid 
Promontories Pulchrum , Maſſia, or Tarſcium; as alſo, that the Romans ſhould not 
touch upon the Coaſts either of Africa or Sardinia, unleſs it were to receive ſafe 
Conduct, or to repair their Ships. And after the Third Punick War, we find the 
Carthaginian Senate blamed, for that contrary to their League, they had raiſed an 
Army, and were making Naval Proviſions. The like we may read of the Sultan 


of Egypt, that by a League made with the Grecian, he had obtained liberty to ſend two 


XVI. 
Whether a 
River change- 
ing its _— 

r 
— the 
Territories. 
Tul. Frontin.| 


Ships every year, through the Streights of Boſphorus. But yet were not all theſe 
ſuſficient to prove, that either the Seas or the Right of Navigating them, may 
be held in Propriety by any one or more people. For, Nations as well as per- 
ſons, may by contract and agreement among themſelves, relinquiſh not only what 
is properly their own, but what belongs unto them in common with all other 
Nations, in favour to thoſe who may reap benefit by it. And yet in this caſe we 
fay not, that the Seas could Joſe their freedom; but that the people contracting 
and their ſucceſſor are obliged to perform their contract and agreement; that 
ſo the Law of buying and {:lling may 22 And therefore both the preſent 
Occupants, and they that ſhould ſacceed in their Right , ſtand obliged by thax 
contract. 


Controverſies do frequently ariſe between — . — » Whoſe Terri- 
tories are ſeparated by the Intervention of ſome great River, whether {+ often 
as that River ſhall change its courſe, the bounds of both Empires do change with 
it; and whether, what that River, by altering its courſe , takes from the one, 
doth of right belong to the other: which diſpute cannot be determined, without 
firſt knowing the nature and the manner of the Tenure. ors tell us, that 
Lands are of three ſeveral kinds; ſome are divided and incloſed with artificial 
Fences : ſome again are aſligned by meaſure in groſs, as by hundreds of Acres or 
Furlongsz and others are called Arcifinia, becauſe (as Varro hath obſerved) Nature 
hath fenced them with ſuch bounds as are ſufficient to ſecure them from the Incur- 
ſions of an Enemy; as with Mountains, Woods and Rivers. Pliny ſpeaking of the 
Alpes, faith, We carry away ſuch things as: Nature ordained for Boundaries to ſeparate 
Nations. And ſuch Lands are alſo called Occupatory, becauſe commonly they 
are ſuch, as being waſte and deſart, or being gained by the Sword, are held by 
occupancy. In the two former kinds, alt the River do change its courſe, yet 
is nothing changed of the Territory, but what is gained by the River, is the Oc- 
cupants. But in thoſe that are Arcifinious, that is, which Nature hath thus 


bounded, the River in altering by little and little its courſe , doth alſo 1 — 
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Things clearly deſerted become the next Occupants, BOOK II. 


chick Landlord , yet in ſome other more mild, and caſie manner, as there are many 


ways, whereby we may claim a right to a thing. Amongſt Which is the richt, of a 
man that hath but an eſtate expectant, committed to him though but in truit for an- 


Dr beref. . „. other. Thus Seneca, It follows nat, becauſe thou cavſt neither ſell, 1.4. eee 4 "7 wh. 4 


fg. 083. iP 


C® 
- o 
J. „ 12. 


De Norten. 
Germ. 


ts 


thou haſt, that therefore it is not thine, I uum enim eſt, quod tub certa lege wn dit; Fur 
that alſo is thine, which t but conditional'y thine, And again, Quedam quorimn dam ſurt ſub 
conditione; To ſome things vien may have 4 Right, though with ſome reſtraint and limutation, 
To the ſame ſenſe is that of Dion Pruſaen 2 3 There are many ways and theſe very PI 2 
pant, whereby things may br called curs; for a right we may have to a thing, although we 
can neither alienate it, nor iſe it at eur own pleaſure. The like 1 find in Strabo Dominus 
frat dempto vendends jure; It was bis by right, yet had he no power to ſell it. now very op- 
polite to what hath been here ſaid, is that which Tacitus records of the Germans , Wis 
conſigned to ſuch a number of people , ſuch a proportion of their ficlds to inhabit , which they 
preſently divided, apportioning to every man, according to the honour and eſteem they had of 
him, By which means ſceing that every mans Eſtate depended on the publick ; if ac 
any time it ſhould fall out that any part of the whole wanted an owner, it was not his 
that could next ſeiz* it ; but it eſcheated, either to the people in general, or to ſome 


Superiour Lord. And thus we read that in ſome places, the goods of ſuch as died with- 


out children, were ſeized to the uſe of the people; and that there were certain Magi. 
ſtrates appointed to adminiſter them. For lo EHu. interprets that of Homer, 


Particbanter opes rettores urbis; 
The City Rulers did his wealth divide. 


Some ſuch Law ( as Hiſtories inform us ) there was anciently in force in the Kingdom 
of AMexico: and haply the Civil Law may have introduced ſuch a kind of right ia forac 
other ſuch like cafes, as we have now begun to obſerve. 
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CHAP. 


* 


Of Preſcription , and a preſumed Derelictiou. 


CHAP. iv. 
CHAT TY 
Of a Prctumed Dereliction and the following Occupancy: And wherein 1 
difters from Preſcription and Uſucapion. 


Nite, Uſucapion teſpects thin 
mer mult be three years 


I. Why Uſucapion or Preſcription ſtriftly taken, 
ts of no force among diverſe Nations or 
the Governours. 

fl. Tet among theſe are uſually pleaded, long 
Poſſeiſrons. 

II. The reaſon drawn from humane conje* 
tures, and theſe not from words only. 

IV. But from deeds donc. 

V. And from ſome left undone. 

VI. How Time, joyned with non poſſeſſcon, and 
4 noi «claim it ſufficient to ground our con- 
jebures of a Derelittion. 

VII. Ordinarily Time out of Mind juf- 
ficath for ſuch a conjelture ; and what that 
tune 11. 

VIII. An Objeltion anſwered. 

IX. That ſetting afide conjettures, even by 

the Law of Nations, Domunen may jeem to 


moveable; Preſcription, things immoveable The for- 
ſt: the lattet ten; but if the party be abſent, twenty. 


be traniferred by poſſeſſion time out of mind. 
X. Whether the Right of ſuch as are unborn, 
may be thn taken away, 
XI. That even the Right of Soveraign Power, 
may be thus gamed by either King or 
P 


X II. Whether the Cu Law: concermmg 
Uſucapron and Preſcription, do bind them 
that have the Supream Power, explamed by 
a diſt initron. 

XIII. What Rights do einher ſeparably, or 
communicably adhere to the Sepream Power, 
may be either got or loft by Uſucapion or Pre- 
ſeryrion. 

XIV. That Subjefts at any time law- 
fally aſſert ther own liberty, refuted. 

X V. Thoſe Rights that are meerly in cur own 
power, no time can take away. 


es. A tn. 
. — — — p —u— 


Notable Queſtion doth here ariſe concerning a long continued poſſeſſion; For J. 
ſecing it is the Civil Law that gives lite — being to this Right, (For Time — r—_ 
in its own nature hath no effective power : For nothing is done by time, al- — — 
though there is nothing that is not done in time , it can be of no force, as — 4 
V aſquias obſerves, between two free Nations ot Kings, nor between a King and a Free tions. 
people, no nor between a King and the Subject of another Prince, nor yet between two f Nibit ft 4 
private Subjects of two ſeveral Kings or people. Thus were the Cg Commillioners —— 
anſwered, demanding Celice upon the Preſcription of Two Hundred and Thirty years, ff in rexpore. 
That Preſcription of Time took no place amongſt Princes. Camd. An. Reg. Eliz.. 10. For as we 
read amongſt the Laws of the Twelve Tables, erna Aurhorit us cum hoſte iſto; Our claim 
ar ainſt an Enemy, i c. a forcigner, is everlaſting : (So likewiſe in things ſtoln, the right 
Owner never loſcth his property. For the word Aubority, in that place tignifies the Right 
of Dominion which holds true, unleis it be when cither the Thing or Act is held, by 
the Laws of the Territory. Bur yet in admitting this, one main inconvenience would 
enſue ; namely, that Titles to Kingdoms, and Controverſies concerning their bounds, 
would never be at an end : which would not only procure much trouble and perturbation 
of mind among many, and occaſion matter for War, but is repugnant to the common 
ſenſe of all Nations. 
For, both 7ephthe in the Sacred Story defends his Title againſt the Claim of the King II. 
of the Ammonites, unto all that Land lying between en and Jabock, and from the Yet it is 
Arabian De ſatts unto Jordan, by an uninterruptcd poſſe ſſion for three hundred years, and — 
demands of him, why in to long a time, neither he, nor his Anceſtors did ever challenge hem. by 
thoſe Lands. Aud tic Lacedemonians allo in Iſocrates urge it, as a thing molt certain and 
granted by all Nations, That public k pollcflions as well as private, might by long conti- 
nuance take lo deep root, and be ſo ſttongly confirmed, that they could never be reco- 
veted. By which Right they diſmilled thoſe that came to demand Ae And thus { 
doth the ſame /ſecrates urge it againſt King Phalip, That length of time had rendred the Title "4 
Inaiſputable. And upon this very account, it was that the latter Philip told Titus Quin- R144 
rw, That as for thoſe Cities which he bad taken 


the Sword, be was willing to ſet them fler 


| 
but for thoſe that he hat received from bus Anceſtors by a juſt and hereditary right of poſſeſſion, d. +, & 
he would not relmquſh them. Sun pirius pleading againlt Autiochw, ſhews, I hat becauſe. the J. 
Grecians had ſometimes ſet ved in Aſa, therefore to endeavour by War, after ſo many 16 
years paſt, to teduce them again into bondage, was very unjuſt. and nothing * Hi- Tac. Arr. I. 6. | 
5 orians 


Of Preſcription, and a preſumed Dereliftion. BOOK II. 


74 76> kr · ſtorians is reputed more vain and fooliſh, than to require things long out of poſſeſſion. To 

92447. the like purpoſe is that of Cicers, With what colour of Juſtice, can we deprive him of ef 

De off. l. 2. Lands, wheresf for ſo many years, nay, ages paſt, be hath been quaetly peſſeſt And that 

Lib. 3. c. 13. Of Florus, Their F ch their Anceſtors had left them, they beld a1 firmly 
by preſcription, as if it had deſcended unto them by an hereditary Right. 

111. What then ſhall we ſay? The effects of that depend the mind, cannot not- 
How things withſtanding by the ſole acts of the mind be unleſs that act be declared by ſume 
may be ſaid oyert ſigns: For to attribute ſo much of efficacy to the bare acts of the mind, as to create 
1 forla- 2 Right, had been inconvenient to humane Nature, which cannot y underſtand 

m them, unleſs expreſt by ſome outward ſigns, whence it is, that bare internal acts 
Ner by words are not ſubject to Humane Laws. But are no ſigns that can ſo cleatij demonſtrate 
y. 


| that 
in. 


IV. By deeds that is underſtood to be forſaken, which is caſt away, unleſs it appear 
Bur by deeds ſome circumſtance that it was ſo caſt away only for a time, and with a mind to require | 
done. again. Thus a debt is ſaid to be forgiven, the bond is delivered up to be cancel d: 

om hp poo ur" — — tickt © L ly 
indication of his will; as if he, | ight owner of a thing, 
contract with him that uſurps it from him, he may well be judged —— 
bis own — in it. why this ſhould — — — and ** 4 | 
rce „ As _—— ivate perſons, no can | ike be 
_ "he a — - =x — — — — that which cannot 
alety be done, unleſs he be exem rom the penalty w ; it may 
that he is ſo exempred , for this ariſeth not from the Civil, but from that natural right 
which every man — — . 
1 whereby every man is believed to will that, Which by — ſufficiently la 
— which that of Ulpian may rightly be underſtood, he ſaith, It is agreeable to 
' — that whatſoever a man accepts of in full of his debt, is a good 
. ge. 

Under things done, are morally comprehended things not done, being conſidered with 
due — ſo he that is ——.— yet is ſuent, ſeem to give his con- 
ſent, which the Hebrew Law ſeems likewiſe to acknowledg, Numb. 30. 5, 12. that is, un- 

: leſs by ſome circumſtance it appear, that either fear or ſome other accident, did reſtrain 
242 him from ſpeaking; ſo is that given for loſt, whereof there is no hopes of recovery, as 
— 2 Lamb in the paws of a Lyon: So if a Merchant ſuffer ſhipwrack, his Goods ccaſe to 

be his own, they be afterwards driven to ſhore, yet not immediately (as Uinan 
notes) but when he gives them for loſt, and uſeth no outward means to recover them : 
For in caſe he ſend out and make enquiry after them, or promiſe a reward to thoſe that 
ſhall find and reſtore them, the caſe is otherwiſe to be judged. So he that knows bus own 
things to be by another man detained, and makes no claim unto them in a long time, un- 
leſs ſome cauſe do manifeſtly appear; ſeems to do it to no other purpole, but to ſhew that 
he is willing to renounce them. And this is it that VU cliewhere intends, where he 
faich, That an houſe poſlef? for a long time by another, and no claim made nor rent de- 
Tar. mony manded for it, ſeems to be deſerted by the right owner. To exalt Intereſt long ſuce dur, 
long torborn, faith that good Emperor, Antoninus, 1: hardly juſt ;, for the net demanding it 1 ſo long a ſpace, 
_ to makes it probable that thou wert willi 10 rewit i, and that by not ſo much as oy 4 
forgived. 1 poſe was to make thy ſelf the more beloved and honowred , and thy Debtor the more t 
Somcthing like unto this will appear in cuſtom , tor even this akde the Civil Laws 
which are willing to admit it, (though limited to a certain time, alter a certain man- 
ner) may be introduced by a people that are Subjects, being long tolerated by him who 
hath the Supreme Power. But how long time is required to entitle it to the eſſects of 
That filence © juit right, is not determined, but left Arbitrary , yet fo much is required, as is ſuffici- 
ſhould argue ent to ſigniſie a conſent. Now that filence ſhould be of fo great force , as to juſtiſie 


Now 
if 
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if the right owner be preſent, much leſi time ſuſſiceth to ground our con ctures, than it 
he be abicat, ſetting a de what is determined by the Civil Laws: So fear once impt inte, 
cannot ſuddcnly be caſt off, er can it not be perpetual; length of time ſuppiying us N 
maay occaſions and remedies, both by our ſelves and from others againtt car; ard jor 
oriding for our own ſafety, even by going out of his dominions whom we fear : or ac 
eaſt by making our proteſtation concerning our Right, or which is better, by oſſeriug to 
ref. r out cauſe to ind.fferent Arbiters, 

But becauſe that time hic exceeds the memory of man, is in a moral ſence, infinire, 41 
therefore if claim be not made within ſuch a time to any thing out of pollcflion, it is Time our of t 
a ſufficient pt cſumption that it is forſaken, ualcls ſome very itrong rcafons be brought to mind, whar ir 
the contrary. And here it is very well iet ved by our molt prudent Lawyers, That Time '* 
out of mind is not altogerher the fame with a Century of Years, though it be true that +; < 
there is not much difference between them: Fo one hundred years is commonly reputed ning, nor the 
the term of a mans life, which doth well nigh make up three Ages or Generationsz which me with a 
the Rewans ſeem to objert againſt Aua hu, to prove the injultice of his demands, in rc. Century of 

iring thoſe Cities, which neither he, nor bis Father, nor his Grandfather, ever enjoyed. Y*2r% though 
— — Elizabeth pleaded againſt the King of Denmark, for the filhing upon the coaſts — ny 1 
of Nerway, and New IH, without leave, That neither his Great Grandfather, nor his Coambd, 44. . 
Grandfather, not his Father, had exacted it; and therefore (ohuded it to be unjult ; . 1540, N 
Sceing alſo that the Sea is free for all by the Law of Nations. 

Perphyry accounts thirty years for an Age, and Herodran iu the life of Severis, accounts An age wut. ( 
three Ages for a Century: Phils alſo reckons in three hundred years , ten Kings to Reign 1 
in Egype, fo Flatarch records fourteen Kings to have Re αινον in Lace in five hundred N 
years : And therefore the Emperor Intim wilely for bad ttat any Title Niould be ſet en 
toot, that had been diſcontinued for tour Ages. 

But here it may be objefted, That ſeeing that men do naturally love themſelves and VIII. a. . 
whatſoever is theirs, it is not caſily to be preſumed, that they wiil caſt away what is their An ObjeFtion * 
own ; and therefore ſuch Negative Acts though long continacd, can he no ſufſicicut ground aabvered. 
to conclude a Dercliftion. But we ought alſo to believe fo charitably of men, that they 14. 
would not ſuffer one another to live perpetually in a fin unrepented of, for any thing that K 
1 — and periſhable, which cannot oſt times be — unle ſs we do grant fuch a de- 34- 
reliction. concerning Empires, though they are held in great eſtecm among men, . * . 
yet are they not without their burthens;, lor if they be not well adminiſtred, they expote 1 
the Governor to the wrath of the Sapteme Judge : And as the caſe were fad, when they a» 
that are Tutors and Guardians ſhould waſte the Orphans Eſtate with needleſs Suits at Law, 14 
about the Right of Tutelage, or (to uſe Plars's ſumilitucde to this very purpoſe) when l. 1. 

Marincrs in a Storm ſhall contend (to the cadangering of the Ship) whether of them can 
beſt ſteer her; fo they arc not always the beſt Patriots, who can be content to ſa- 
crila.c the publick e to their own private ambition, and not without the vaſt cx- 
e of innocent blood, diſpute, which of them can beſt provide for the peoples ſaſety. 
ighly extoll'd by our Anceſtors was that act ol Annrechur,who being driven cut of a great 
part of his Empire by Scipio, and confined to that only which lay beyond Mount Taurus, 
gave bearty thanks to the People of Rome, for eafung bum of ſs great a burden, and for cont ar. jo, 1. 12 
wg bis Dominions within moderate beands. Of the very lame mind ſeemed Jonathan to be, l. . 1. 
willing rather to forego his right to the Crown, than to deſtroy his Country with Civil 
Wars, fo that be might be but next unto Parid, whom he loved as his own Soul, 1 Sam. 
23. 17. (It is ſaid of Orbe, the Emperor, that in his life he was as diſſoluce as Nero, but Put. cit. 0. 
in his death as honourable as any of the Raman Emperors ;, for rather than haraſs his own than. a4 f 
Country with inteſtine wars, he choſe to dye reſolutely by his own hands.) Among thoſe 
e Sayings bequeathed unto us by Lan, Chis in mine opinion, is not 


——Cantone 190/07 wn 

Prevents ſcelerum quarunt, uber imperet CY 
Vix tants frerat, Gris bella movere 

VI r — 


— Shall they my pr L have, 

Whe feel by bras, whnch ſhall the State enſlave ? 
'T bad ſcarce been ſo mach worth to expelt whether, 
Als to provide by Cool Wars that neuher. 


But howſoever ſecing that it much conduceth to the conſervation of humane ſociety, that . 
Titles to Empires ſhould at length become fixt and undowheed ; therefore wharfocyer OD E. 


"7%. (ould 


proofs (though but conje(tural) ſhall be brought in reference to that cud, muſt be ein b. bat and 
Q 2 braced cerrain. 
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braced with ſome grains of favour : For if Aratus Sicyonius thought it ſevete to loſe what 
for ſiſty years he had quietly enjoyed; how much more was that of Aug who eſtcer: 
The preſent eq him tor a good man and a true Citizen, who would by no means alter the preſent State 
— of Go. . of the Common-wealth , but as Alcibiades in Thucydides Ipcaks,, would help to defend 
— he ailing. that form of Government which was then in being. Of the fame mind was Ihc rare, as 
appears by his Oration againſt Calimachus: And fo was Cicero, who in his Oration agaialt 
Rullus, tells the people of Rome, That it concerned him that would prefer ve peace to de. 
fend the preſent ſtate of the Common-wealth, whatſoever it was. And Lvy allo who 
Lib. 38s faith, that every good Subject ought to rejoyce in the preſent Government of publick at- 
fairs: But if there be any thing deſective in what I have here faid, yct againſt that pre- 
ſumption whereby it is believed that every man hath a will to preſerve that which is his 
own, there is another more ſtrong, that it is not credible that any man that would fo pre- 
ſerve what is his,ſhould not in ſo long a time lay ſome manifcſt claim thereunto by ſome fit 
ſignification of his Will. ; | 
IX. But here it may be ſaid, and haply not improbably, that this depends not upon a bare 
Dominion preſumption, bur that it was a Law introduced by the voluntary Right of Nations, that 
hath beeu an immemorial and an uninterrupted poſſeſſion without any claim or appeal made to Ar- 
— biters, ſhould be of force to transfer an undoubted Dominion: And therefore when Phe. 
: caa was given to the Elders of Can by the Grecian Emperors, Gregoras tells us, That 
there was a Law added, that every of their Succeſlors ſhould declare in writing that they 
held it under the Title of Adminiſtrators, leſt by a long continued omiſſion, the right of 
the Emperour ſhould be excluded: For it may ealily be admitted, that what did ſo highly 
conduce to the publick peace and common benefit of mankind, might by the conſent of 
all Nations paſs into a Law. But this mult be underſtood of an uninterrupted poſſeſſion, 
Lib. 33. that is, as Sulpitius in Livy ſpeaks, Such a poſſeſſion as is held by one and the ſame perpetual 
Lib. 344 form of Right, always continued and never intermurted. And as the fame in another 
. place expreſſeth it, A continued poſſeſſion that was never controverted : For if it be inconſtant 
and deſultory, it avails nothing, as the Numidians ſumetimes pleaded againſt the Cartha- 
ginians, That ſometimes the Numidian gi, and ſometimes the Carthagimans , beld the poſ- 
ſeſſion, as opportunities and advantages offered themſelves to cuher of them, and as all time: be 
that was ſtrongeſt held it longeſt. 
| But a more knotty Queltion yet remains, namely, Whether the right of ſuch as are un. 
Whether the born, may by ſuch a dereliction tacitely paſs from them ? If we lay it cannot, then neither 
Right of thoſe can a long uninterrupted poſſeſſion, add any certainty to Dominion or Empire,becauſe there 
unborn, may are few of them, but ſome that are unborn may pretend a Title to: If we ſay it may, then 
de thus loſt, vill it ſeem as ſtrong, how ſilence can prejudice them that could never _ as having 
as yet no exiſtence ;,, or how the fact of one man may damniſic another. To reſolve this, 
He that hath we muſt know, that he that hath no viſible being, can have no right z as that which hath 
no vifible be- no exiſtence can have no accidents : wheretore it the e from whoſe will all right of 


Ing, can have Soveraignty did originally procced, may change their will; ſurcly they cannot be fa:d to 


no right, 


injure thoſe that are as yet unborn, ſecing they have as yet no acquired right. Bur as the 

people may change their will expreſly, ſo may they be believed to do it tacitely ;, and 

therefore it being granted, that the people have changed their will, and that the tight 

of thoſe who are as yet unboru, doth not exiſt, but that the Parents of whom they may 

be born, and who had a right in the mean time to have preſerved it for them did relin- 

quiſh it; what ſhould hinder but that what is thus deſerted, may be occupied by another. 

Many exam- Many examples we find in Hiltories of ſuch Derelictions, the moſt eminent is that of 

les of Dere- Lewis the Ninth of France, whom we find — for himſelſ and his children, all that 

— 1 right which, by his Mother Blanc h, he might have claimed to the Kingdom of Caſtile. And 

18 > thoſe remunciations , which the Infanta's of Spain de uſually makes, whenſorver they marry to the 

Kings of France, are of force to debar them, and their Children, from all pretenſuns to the 

Crown of Spain, And thus much may ſuffice to be ſpoken of that right which is natural, 

For by the Civil Law, as many other Fictions, ſo this alſo may be iatroduced, that the 

[ aw may, in the mean time, fuſtain the perſons of ſuch as are unborn, and may fo — 

vide, that nothing ſball be poſſeſt by any other, to their prejudice ;, as the Civil Law doth 

for the inheritances of Infants and Ideots : But whether the Law will do it or not, is not 

caſhly to be preſumed, becauſe what thus conduceth to the particular benefit of theſe, 

may haply much endanger the Common-wealth. There is no doubt, but that ſuch a tight 

may be eſtabliſhed by the Civil Law, as cannot lawfully be alienated by any one act, which, 

notwithſtanding, for the avoiding of the uncertainty of Dominion, may by the neglect 

of claim in ſome certain time be loſt, yet ſo, that _ ſhall aftcrwards be born, may 

Xl. have their perſonal Action againſt thoſe by whole neglect they have loſt their Right, oc 
That che Tinte againſt their heirs. 


to Empires © gy, what hath been already aid, it is plain; that a juſt Title may be gained by one 


off 9 King againſt another, and by one free people ag unſt another, not only by expreſs con- 
ſcription. t, 


— 
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ſent, but by derelict ion and the occupancy following it, creating (as it were) from thence 
a new Right or Title unto it: For as to that general maxim, Que ab initio non valent, c. 
poſt falle comvaleſcere non poſſwit, Theſe Titles which were origin naught, cannot by any pj; 
Fal be made good, is to be underitood with this exception , unlets foie new caule do u 
tervene, which, of it ſelf, is apt and able to form a new right: And by this means, that 
is, by a manifeſt derclictton and a long pollefſion, he that is a true King, may loſe lu, 
Kingdom and become a Subject — — — but a Prince, 
may become an abſolute King: And that ign Power which was once wholly in either 
King or People, may at le come to be divided among them. 

Bur here it is not a unworthy — — to enquire, Whether the Law of Uſuj- XI. 
capion or Preſcription, having the ſtamp of the Soveraign Power, may bind him alſo that Whether 
made itz or whether the very righes of Empires, or their necellary parts, which we have | ap ne on- 
elſewhere | are ſubject to this Law of Preſcription, and uninterrupted poſſeſſion. (lein Laws of 
Some Civilians are of opinion that they are, and thoſe not a few, eſpecially of ſuch as hat» Utucapion or 
dle queſtions concerning Soveraign Empire according to the Civil Law of the Romans. But Preſcription. 
we, with ſome others, ate of another opinion ; for that a man ſhould be bound up by king, not 30. 
Laws, it is required, that in the Law there ſhould be both a power, and a will (it was bound 
leaſt ſtrongly — ſo to do. But no man can properly im pole a Law upon himſclt, by their own 
as a Superior upon an ſuſeriot; for then the perſon commanding and the perſon come Lwdiredtly. 
— — one and the ſame: And from hence it is, that he that hath power to 
make a Law, hath alſo a power to change that Law, (and conlequently not only to come 
mand according to Law, bar ——— —— the — — — the genctal 

And yet a King may obliged by his own Laws, t not directly, yet Though indi- 
o ion, namely, as he is a part of the Body Politick, and fo in natural equity ought realy they 
to be conformable to the whole, as Sau in the Infancy of his Reign is faid to do, 1 Sam. m__ fe Bs 
14. 40. So in 4 Ship, the Captain ſuſtains tre perſons, one common with the reſt, being carried 22 
e along with them, the other proper, as he u Governer, both of the Ship and thoſe that are iu it. Sin. Tu. #5. 
But here we look at the Law-giver , not as apart, but as one in whom the power of the 
whole is contracted: For in this place we treat of Soveraigu Power as ſuch: Neither is it 
caſily to be believed, that it was the will of the Law-maker to comprehend himſelf under 
the Law he makes, unleſs it be where the matter and reaſon of the Law is univerſal, 28 in 
the appriſing of Commodities, and the like. For there is not the fame reaton, that the 
Soveraign Power ſhould be bounded and limited by the Law, as other things are, it being 
in dignity far above it; (for if we once admit it to be abtolute and ſupreme, we muſt al- 
ſo grant it ſome Priviledges and Prerogatives above and before others.) I never yet found 
any Civil Law that treated of Preſcriptions, that could with any probability be underſtood 
to include the higheſt powers : Hence then we may conclude, that neither the time limit 
ed by the Civil Law, can ſuffice to acquire a Soveraign Empire, or any of its neceſſary 
party in caſc theſe natural Conjectures, whereof we have here treated, be wanting: Nor 
is ſuch a ſpace of time required, if within that time ſufficient conjectures of Deteliction 
ſhall appear. Nor laſtly, doth the Civil Law, which forbids things to be acquired, within NoPreſcripei. 
ſuch a certain time, at all a | — 2 — — 2 Yet on withour 

ight the in the Creation of the Empire have cxpreſt their will, by what ffrong conje- 
means — 4 ſpace of time, the Goverament by not uſing it ſhould be loſt, which —— 
Will ſo expreſt, ought without doubt to have been followed ; Not could it then have been jye againit a 
infringed by the King himſelf, though inveſted with Power, becauſe it appertains King as ſuch. 
r ing it, as uc have cliewhere ex- <a 
nt. 

But what things ſocver are not eſſential to the Soveraign Power, nor belongs unto it, as XII. 
its natural proprietics, but may naturally be either ſeparated from it, or at leaſt commu- What is not 
nicated with others, ate alſo ſubje&t to the Civil Laws of every people, which are in laſeparable 
force concerning Ulucapion and Preſcription. So we read of ſome Subjects who have fen, ore, 
gained by Preſcription, that it cannot be appealed from them; yet fo that always ſome — 14 
appeal may be made from, namely by Petition, or ſome ſuch like way : For that there by Preſcripu- 
ſhould be no Appeal at all from any, is not conſiſtent with the condition of a Subject, and on. 


therefore mult needs appertain to or to ſome eſſential part of it; nor can it 
otherwiſe be obtained, than according to the Law of Nature, to which the higheſt pow- 
ers themſelves are ſubject. 


Hence it is eaſie to diſcern, how far forth we may admit of that which Faſquims and x 
others maintain, namely, that Subjects may at all times endeavour, if they can, to reco- h Subfe cb 
ver that liberty which belongs to a free =_ ; becauſe what was by torce got may by my at all 
force be regained : And of that which at firlt proceeded from the will, it is lawful to te = out 

ir own 


and to change the will; for both that Empire that was at firſt gained by force, may 
—— by the tacite conſent of the E — thereunto a willing obedience, rr oy 
0 w 


ceive a firm and eſtabliſhed Right : either at the fuſt cltabliſhwer: — ted. 
l 
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the Empire, or by a poſtnate ſact, might be ſuch as ſhould give ſuch a Right, as ſhould 
not afterwards depend upon that will. It was an excellent Speech that Joſephus records 
of King Agrippa, to thoſe Few:, who from their prepoſterous endeavours to recover theit 
loſt liberty, were called Zealots: Jmempeſtroum oft, nunc libertatem concupiſcere, olom me ca 
amutteretur certatum oportnit', To contend now for your liberty in unſcaſonable, thus ye ſhould bave 
done before ye had loſt it. To be enſlaved to another w grievant, the miſeries of War ave to be pre- 
ſerred before it: But if being by the fortune of the War reduced into bondage , ye attempt ts free 
your ſelves, Non amantes libertatis dicends eftis, ſed ſervi commmaces, Te will nat be thﬀaght ro af- 
felt liberty but rebellion. So Joſephus him ell to the fame Jews, Heneſtumn off pro parria pug na 
re, Cc. To fight in defence of m Liberty whilſt we have ity u honeſt, nay bowonr able 1, but having 
long ſince loſt it, now to endeavour by Arms to recover ut, 11 to maky aer condition, which was be- 
De ci Int. fore tolerable, now deſperate. Thus did Cyrws in Xenephon aniwer King Armen, who would 
ib. 3. fain have excuſed his deſection by his carneſt defire of his loſt liberty, yet norwithſtand. 
ing | make no queſtion, but that a long continued patience in a King (as | have above de- 
ſcribed) may be ſufficient for the people to recover their liberty upon a preſumption of 


a 
XV. Neither are thoſe Rights loſt by Preſcription, that are not exerciſed frequently, but 
Things mere- may be once at a time convenient; as the ———— —— b 
e e exceed de coorary bats racer compretended u. 
- a is not di + but is com in it, as 
- Þ part ls fo — ———— U—fü— bis 
Neighbours only, and continued the ſame for an hundred years, whereas he was at liberty 
we or by Fe bing prodibieed v0 euecile i or competie 07 fone 

are not to ot com to 
it, he obeys it, and ſufficiently ſignifie his conſent thercunto ; which being congruous not 
only to the Civil Law, but to natural reaſon, may alſo be in force even amongſt men of 
the higheſt fortunes. 
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the Child as the Parents. And 


laberiting an tare, chough be be | 


way of Puniſhment, for ſome deli 
By Generation, ſo both the Parents have equal right over their Children, yet Tenn 
ſo, that if they differ in their Commands, the Father, as being of the more no- = 

before the Mother. Of this mind was St. Chryſoftom, 1 Cor. 11. 4. 
be ſubjett ate ber own Hutband, for equality in ho- 
alſo , A Son born in lawful wedlock, i more at the Ep. 151 


IL. 
chor 
is, When they are ſcparate from — of 


their Fathers and have Families of their own : During the firſt of theſe, all the actions of tir Chil. 
— — 2 —— 
i ſhould be governed by another, naturally t is none to govern 
p rr 
* — it by reaſon of his 
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Right, © Hire, but not @ ygh90;: to the Inheritance, but not tothe je of it. Neither is it 
from the Law of Nature that all that is the Childs, ſhould be diſpoſed of by the Parents; 
but from the Laws of ſome which do ia this caſe ſometimes diſtinguiſh the Fa- 
ther from the Mother, as they do alſo between their bond, and free children, and be- 
tween the natural iſſve and legitimate: of which diſtinttion the Law of Nature takes no 

,ognjzance, except only of the priviledges of Sexes, where both Parents contend who 
ſhall command the Child. 

In the ſecond period, when the Childs Judgement is ripened with his years, yet abi- 
ding in his Fathers houſe, thoſe actions of the child only ate ſubiect to the commands of 
his Parents, that are of moment to the well ordering of the eſtate of his Father, or of his 
mothers Family. For it is but reaſonable, that every part ſhould endeavour the welfare 
of the whole. But in his other actions be hath a moral power to do whatſoever his own 
judgement ſhall guide him to, provided that in all things he endeavour as far as in him 
lies, to pleaſe his parents. But becauſe this is a debt ariling not by vertue of that moral 
faculty, as thoſe above, but from the duty of piety, reverence, and gratitude ; it cau- 
not make void thoſe actions of his that are otherwite done, no more than it will ſuffice to 
avoid any grant or gift, given by the right owner, to ſay, That it was agaiaſt the Rulcs 
of Patſimony. 

During both theſe ſpaces of time, Parents have a Right not to govern only but to pa- 
niſh, and to enforce obedience from their children, fo far forth, as they ought to be ci- 
ther compelled ro their duty, or to reform what is amiſs. But as to greater puni 
we ſhall diſcourſe elſehete. 

Akhough the Paternal Right be ſo inherent in the Fathers perſon, as that it can no 
ways be either taken from him, or transferr'd to another, yet naturally, if the Civil 
Laws do not reſtrain, the Father hath power to pawn, or (if neceſſity ſo require) to ſell 
his fon, if he have no other way ot means to maintain him: Thus the as Jernandei 
records )ſolicitors of their Childrens ſafety, chuſe rather to preſerve their lroes than their liber- 
ties, and therefore in Compaſſion, thought ut better to ſell them ro be kept and nouriſhed as 75 
than to ſuſſer them to dye in defence of their freedome. Which Right other Nations to 
have borrowed from that old Theban Law ( recited by «Alan Which allo” ſeems to be 
dcrived from the Phenicians, and alſo from the Hebrews, and by them to the Greei- 
ans, as Apollonins obſerves in his Epiſtle to Donuts. For Nature it felt is preſumed to 
give us a right to all that, without which that which ſhe commands, cannot be obtained. 

In the Third ſpa or period, that is, when the Children are grown to maturity, and 
in another Family by themſelves; then they ate free to do what pleaſcth themſelves, al. 
ways paying the duty of piety and reverence tothem, which is an obligation never to be 
cancelled; whence it follows, that the acts of Kings ate not therelore null d, becauſe 
their parents are living. 

What power Parents have over their children more or leſꝭ than this, they derive from 
the poſitive Laws of men, which in all Nations ate not the ſame. So by that right that 


The Rights of God gave unto the Hebrews, the power of a Father to null the vows of his Sons and 


Parens arc 
cither Natu- 
ral or Civil. 


The Kamary 
gave as much 
power over 
their Sons 45 
over Slaves. 
Pr oigns» 

1 , 3 * 


tie 


II. 
A Rieu over 
perſons by 
conſent. 
Of an Hus- 


Daughters was not perpetual, but only during their abode in their Fathers family : As 
may appear Numb. 30. 2, 3,4, 5 verſes. For otherwiſe the Son being parted from his Fa- 
ther, had power at thirteen years of age to bind himſelf without the conſent of his pa- 
reuts. The Roman Citizens, being Fathers, had a peculiar power over their Sons, though 
they were heads of their own Families, before they were made free: which power they 
themſelves confeſs that other people had not over theirs. So faith Sextis Empericus, 
The Roman Law-givers gave as much power to parents over their children as over their ſlaves ; 
for the goods of the (oildren were not reputed theirs, but their Parents, until they were manumit- 
ted in the very ſame manner as their ſlaves were « Which other Law-makers rejected as Ty. 
rannical, The'like doth Philo record of them, All manner of power over the Son was by 
the Romans given co the Father, The ſame doth Simplicus teltific, The Ancient Roman 
Laws reſpeſting as well the dignity of the Father, as their great pains and care in the education of 
their children, the better to rye them up in the ſtrifteſt 1 of obedience without exceptions z yet 
(as [ believe) preſoning upor; their natural aſſettion, Et venundandi ſi vellent, & Impune in- 
tetſiciendi, parciitibus jus dederunt ; Gave the Parents abſolute power cut her to ſell, or if they 
would, to bill their own children. The like Power == to Parents over their Children by 
the Peſant, Ariſtotle condemns as Tyrannical : Which 1 was therefore willing to inſert, 
that ſo we might the more exactij diſtinguiſh between the Natural and Civil Rights of 
Parents over their Children. i | 

The Right that is gained over perſons by conſent, is gained either by Conſociation, 
er by Subjection. Of that which ariſeth from Conſociation, the moſt natural is that of 
\Vedlock, wherein all things ate Common: Yet the Right of Command, which is the Pre- 
rozative of the Husband, as being of the nobler Sex, is not Common. For he isthe 


band over his head of the Wiſe, as well in Conjugal, as in houſhold affairs: For the Wite is but a 


Mc. 


part 
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of the Husbands Family: And therefore it is the Husbands Right ro appoint Laws 
in his own houſe. Hut what Power ſoever it is that is given to the Haxbhand beyond this, 
as by the Hebrew Law, the Husband had power to make void all the Vows made by his 
Wite, and by the Laws of fume , o_ to fell away ll us Wives goads : 
This ariſcth not from the Law of Nature, but from the voluntary Laws of men. Aud 
here it is requilite that we enquire into the nature and eil net of Matrimony. And we Mert ay 
find Marriage (taken naturally) to be nothing elſe, but ſuch a co h] tate of a man W . 
with a woman, as placeth the Woman, as it were, under the eye, (that 1s) wider the 
laſeguard of the man. For ſuch a Confociation we may obſerve to be among Cunt 
creatures. Bur becauſe men are governed by reaſon, therefore it is required f om the 
Woman that ſhe be faithful and obedient unto her Hasband, ( for Subjcltion is rationally 
due to Protection.) 

Surely Nature ſeems to require no more to the conſtitution of Marriage than Cohabi- IX. 
tation and Protection. Neither did the Law of God require more before the publiſhing Whether the 
of the Goſpel : For diverſe holy men before the Law, had ſeveral Wives at the fame ed one nun 
time. Sr. Chryſoſt ome ſpeaking, of Sah faith, That it was ſome comfort ay neſt ber barren — — 
neſt, to have children by ber hnuband, though begatten on her hand mard;, Nu, entin talia by the Naru- 


tune vetita crm For yy ng forbidden. So St. Angaſtine f There was ral or Evan- | 
then no Law gen againſt the of many Wives for propagation ſake. And in another | Law f 
place, Era axorum plarum ſonul haben ur um tne ineulpabils cunſactudo; The Crſtome of ha = RIP 11 


wing many Wroes at once, was then unblameable. And even under the Law we find tome 116. 15. « 22. 
given tothoſe that ſhould have many Wives at once. And we find it exprefly De Dec. H. T 
idden to their Kings to be exceſſive in accumulating either Wives or Horſes, where- 4% 4-5 12+ ' 


fore the Hebrew Doctors upon that place do limit their Kings to cighteen Wives and r 21 15: 
Concubincs, and no more. And Joſephus acknowledges, That to have many Wies at 2 Sam. 14. b. 
once was d patriis, The Cuſtome of his Countrey. Therefore God himielt ſeems to 
id David, For that he had — = — — and Concubincs, Q 
jſt & legirome babere 3; Whom ebe juſtly an enjey, faith Joſephs. Net At Hil. h17. 
= was this knot of — — Law * now it is; 2 we find a 4.1. g 
— Form to him that was willing to put away his Wife. Neither was auy man — 

i to marry the perſon repudiated, but he only that put her away, and the jubie. 
Prieſt , who alſo is in the ſame place forbidden to marry a Widow or an Harlot. Now 
whereas Phils, and many modern Interpreters, do underſtand this to be meant of the High tev. 21. 7. 
Prieſt only, by reaſon of that which follows, ver. 10. It is evident by that of Exch. 44. 22. 
That every Prieſt wast forbidden; as may allo be eafily collected from the connexi- 
on of this ſeventh verſe, with the verſes preceding. But yet this liberty that was thus given 
to the woman that was repudiated to become another mans Wife, was by the Law of Ne. 
ture, reſtrained to a certain time after her Divorce, to avoid confuſion about ber iſſue. 
To prevent which, the Jews did require, That there ſhould be three months interval, Whether 3 
between the Divorce and the ſecond Marriages; whence aroſe that queition in Tacitus, Won an ba- 
Whether a Woman having concerved, might be married before ber delvvery. But the Chriſtian ving concet- 
Law hath reduced this, as many other things beſides, to a more perfect rule, whereby <4 —_— 
both he that puts away his Wile, unleſs for the act of Uncleannels, and he that marries Aue 
her that is put away, are both pronounced guilty of Adultery. And St. Paul, who was The Chriſtian 
both his Apoſtle and Interpreter, doth give not only to the Husband the purer over Law. 
his Wives body, which he had before under the — of Nature, ( For he that joins him- 
ſelf to a Woman in Marriage, in co 1068 daminuen ; bath power over her 
ſaith Artemidorws but to the Wife likewiſe power over the body of her Husbaud, — 
hy making the obligation mutual, and the tranſgreſſion, on either part, equal. So 
Laltentin, Tre Dune Law doth ſo conjoin te perſons in Matrimony, that ts, into one body, In.l. 5. c. 23. 
on ſuch equal terms, that whoſoever ſhall molare thus — or cut aſunder this knot, (1.411 be repa- 
ted an Adulterer. And therefore he preſently tubjoyns, By thine own extmple thou art to 
reach thy wife Chaſtity. —— eſt, ut id exigas, quod ipſe præſtate non poſſis; It 
very winaſt to cv that from her, which thaw carſt not perform thy ſelf. To the ſame ſenſe, and 
almoſt in the ſame words, ſpeaks Nazianzene, Being equally baund,Quomodo exigis. quod non 

is ? With what Conſciexce canſt thou exatt that which thou refuſeſt to pay ? To the ſame 

pur poſe is that of St. Jerome to Orca, The Laws of Czlar are one thing, and the Laws of 
Chriſt arother; Papinian command: one thing, and St. Paul another : By the former, the Reins 
of our unbridled luſt: are let looſe, and Adultery only being condemned every where, Men are _ mw_ 

ted to frequent the Stews and Brothel-houſes without reſtraint, Quali dignitas culpam "2; 
— non voluntas ; Ar if « were the Sex that made the crime, not the will. Bat with us any 
what 1s unlawful for women i equally unlawful for men. The ſame yoke binds both to the 
lixe conditions. 

There are ſome that are of opinion, That our bleſſed Saviour in the ſore- cited places, ObjeGion. 

namely, Mu. 5. 32. and Au. 19.9. did — 2 new Law, but only — 


* 
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es are by the Law of Nature, juſtifiable. BOOK 11. 


— —— — 


themſclves the very words of our Saviour, which ſeem to reduce 


7 N Inttuution, Ab initis non fait fic, From the beginnin7 it was not . 

Anſwered, \V,, be aplwer, That from our falt condition, when God to one man gave 

but . „dove may well collect what. was beſt for man, and what molt ac- 

ceptable t Au from thence conclude , That to walk by the ſame Rule was 

evet moſt talc ail commendable. but we cannot from thence inter, That to have ma- 

ry Wivcs was final: For where there is no Law, there can be no tranſyreſſion. But in 

thoſe times there was no ſuch Law cxtant. So allo, when God faid, Whether by Aden 

or by Alaſes, That this Learue of Matrimony was fo facred and ſtrict, that the Husband 

was obliged ro ſeparate himiclf from his Fathers houſe, and together with his Wite plant 

another family: It was no more than what was ſaid to Pharacb's daughter, T. 45. 11. 

Forget alſo thine own people, and thy Fathers houſe. And although we may collect from this 

it: 02g conlignation, how acceptable it wou'd be to God that it ſhonld be perpetual, yet 

it cannot from hence be cvinced, That even then it was commanded that this knot ſhould 

175. 1. 6. 1+ not be, for any cauſe whatſoever, diſſolved. St. Ambroſe, in the caſe of Polygamy, di- 

at Avraham ſt ing viſheth that which God commends in Paradiſe from condemning the contary. But 

5 Chriſt forhids any man to ſeparate thoſe, whom God by his firit Inſtitut ion did conjoyn, 

Get. c. 33. .f · making that a matter worthy of his new Law, winch he knew to be beſt for men, aud 
molt acceptable to Ged. 

Moſt Nations Certain it is, that moſt Nations in ancient times did both inculge unto themſclves 

rolerated Di- the liberty of Divorces, and alſo of enjoying plurality of Wives. Of all barbarous 

vorce and Nations the Germans were well nigh the only people, recorded by Tim, that were 

2 contented with one Wife : But the Perſian, Indian, and Thracian Hiltorics do (lc arly 

08 reltihe the lawſulneſs among them both of Polygamy and Divorces, Amongſt the 

Herodian l. 2. e yptians their Prieſts only were reſtrained to one Wiſc. And amongſt the Grecrans, as 

Athener tells us, Cecrops was the firſt that allowed to one man but owe Wife. And yer, 

that this was no long-liv'd practice among the Athenians, we are taught by the example 

of Socrates and others. And if haply any people did live more abſtemiouſly, as the 

Remans, who never admitted of Bigamy, nor ina long time, of Divorces, they were 

certainly highly to be commended, in that they dicw ncat unto that which was moſt 

*Contr, Faul. perfect. And yet will it not hence follow, That they who did otherwiſe before the 

4.2 47- promulgation of the Chriltian Law did therein ſin: For as Sc. Auguſtine rightly obſerves *, 


. — Quando mos era, crimen non erat > Whileſt it was a Cuſtome it was no Crume, (at leaſt 


ral qualites not imputed as ſo.) 


wherein they 

differ no lets than in their 2 Langusge, which diſagreeing conditions to govern aptly, no one and the ſame Law 
can ſuffice, The moſt high God permitted ſome things in the Ates for the hardneſs of their hearts, which were nor 
conſonant to the rules of p:rfc&ion ; v here there fore nature or cuſtome have enterrained a vicicus, yer not intolerable ha- 
bit, wich ia long and pubſick approbarien, that the oppoſite vertue would ſeem as uncourh as it be to walk naked in 
England : There may a wiſe and upright Law-giver cenceal for a while his inward diſlike, till time make way for a more 


compleat Returmation. 
Eſt aliquid prodire tenus, ſi non detur ultra. 


For want of diſcretion in this caſe, the Kingdom of Co, in Africa was unhappily diverted from Chriſtianity, which ir 

willingly at firft embraced; but afrerwards with great Iadigustion rezefted , for no other 
See Raw!, N 252+ reafon, but becauſe Plurality of Wives, was (I know not pecellarily but I am ſure) 
Ste 2 (on. 40. 18, 19, more conrentioully , than ſeaſonably denied unto them. For where 2 vice cannot be 
Hiſlo'y of tie con ci of rooted out, without the rvine of a ſtate, it is acceptable ro God, for a time to con- 
Trent, p. 63. nive at it. 


X. Now let us ſee what Marriages are good by the Law of Nature. To direct our judge - 
What 22 ments herein we mult remember, That not every thing that is repugnant to the Law of Nature, 
e 4 is made vid by the Law of Nature; As appears by things prodigally given away : but 
Law of Na- thoſe only wherein that principle is wanting, which ſhould give life and vigour to the 
ture. act; or in which, all its effects are vitiated and tainted. Now that principle which 

gives life to this and all other humane acts, is that Right which we expounded to be a 
moral power or faculty to do it, together with a will ſufficicatly declared, But whar 
Will may be ſufficient to produce a Right, we ſhall have occaſion to declare more fully 
* hether the When we ſhall diſcourſe of promiſes in general. But concerning this moral power, the 
conſent of fir{t queſtion is, Whether the conſent of Parents be by the Law of Nature requiſite to a 
P —_ re- perfect Marriage, which ſome affirm. But herein they are miftaken : For all their Ar- 
verſed Marci. F umeuts do enforce no more thanthis, That it is agreeable to the duty they owe to their 
age, by the Parents, to crave their conſents : Which we fhall eaſily grant them, provided that the 
Law of Na- will of their Parents be not manifeſtly unjuſt. For if Children be toreverence their Parents 
ture, in all things, ſurely they ought to do it moſt eſpecially in ſuch things wherein the whole 
Nation is concern'd, as in Marriages. And yet it cannot hence be inferred, Thar a Son 


lath not a Moral Right to diſpoſe of himſelſ, it they conſent not. For he that — 
oh: 


— o—— 
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ought to be of mature age and judgement, and he is to forſake his Fathers houſe, fo that 
he is herein exempted irom his Fathers domeſtick diſcipline. ( And becomes from thenes 
euintiens , Maſter of himſelf.) And although the duty of love and reverence do chlive 
him to ask the good will ot his Parents, doth not the breach of that duty null the 
act of his Marriage. That the Romans ſuch other Nations did make void ſuch Mar- 
riages was not from the Law of Nature, but from the will of their Law-make:s. For by 
the ſame Law, the mother to whom notwithſtanding the children do naturally owe revc- 
rence, could not by her deſcent, make the Marriage void; no, nor the father of a 
Free-man: And if the Father himſelf be under the power of his own Father, then the 
conſents of both Father and Grand-father, are required to the Sons Marriage : But to 
the Marriage of a Daughter, the Grand-fathers conſent alone ſufficerh. Which diff 
rences being altogether unknown to the Law of Nature, doth evidently prove, that the 
ariſe not ſrom the —— — the —— Laws. 

We find in Sacred ſtory, many holy men, and much more, women (who by rea. virs; 
ſon of their modeſty and baſhfulneſs ought eſpecially in this cale to be — by —— 
others) have in contracting 3 ſubmitted themſelves to the authority of their bands for 
Parents: Non eft virginalis pudoris, eligere maritum z It becomes not a Virgins modell y, 22 p 
ſaith Ambreſe t, to chuſe an Husband for her ſelf. And yet was not Eſa's Marriage de- 1,527 . 
clarcd nor — — held 1 —_ / his Marriage he had not the brab. C. at. 
conſent of his Parent : Ir is true, 4 to 1, the chic of di them is f Grate c. 32. 
in the Father. So in Emvipides Hermine, _— FI Hale 12 i 


My Nuptial I to Parents care alone 
Commit ;, for free choice therein have 1 none. 


But as to Sons, If we teſpect ſtrict and Natural Right, that of Quinrilian will be found 
true, That if it be lawful for 4 Son at any time to do things atherwiſe unreprovable, without, 
yea againſt bus Fathers will ; ſurely that liberty is never more juſtifuable than in Marriage : 
For = Caſſiodore truly obſerves, Darum oft, hbertatem laber am non habere in Matrimonis, Lib. 7. . 4. 
unde libers antur , To be debarr'd of our free choice in Matrimony, from whence our Chil 
— I 1 hd, nothing is more plan than that a Son in his Marriaze ſhould pleaſe Tir. Andr, Ad. 
Marriage that is contracted with another mans Wiſe, is doubtleſs null by the XI. 

Law of Nature, unleſs her former Husband have diſmiſt her: For ſo long doth his pow. It is a vold 
er laſt over her. which by the Evangelical Law is not diſlolved but by death. The — Marriage 
* —＋ is null, for want of a moral er in the woman to diſpoſe of her — 
ſelf, which being loſt by her former Marriage doth vitiate all thoſe ſubſequent eſſects Wife or Hus 
that attend it 12 every Act is but the iu vading of anothets Right. So likewiſe on band. 

the other fide by the ſame Law, a Marriage contracted with the Husbacd of another 
Woman is alike void, by reaſon of that power that Chriſt gives a chaſte Wife over the 


body of her Husband. 
Concerning Marriages between ſuch as are nearly allied, or of the ſame blood, many XII. 
difficult ariſe, which are oſten with much cal and animoſity agitated on both of marriages 


fides. Becauſe he that ſhall undertake to aſſign certain and natural reatons, why theſe between kin- 
Marriages (that are by Law or Cuſtome thus forbidden) are unlawful, ſhould experi. red. 

find how hard, nay how impoſſible, it is to effect ir. That alledged by Pl 
rarch in his Reman Queſtions, by St. Auruftine in his Book De Civitate Dei, by Phils in 
his Special Laws, and by St. Chryſoftome on 1 Cor. 13. 13. 28 the contracting of new 
Friends, and the ſtrengthning our ſelves with new Alliances, ſavours more of Policy 
than true Picty : Nor are they of that force and energy as to conclude the contrary Acts 
to be either unlawful or void. Whereunto may be added, That fome caſes there may 0 
be, wherein ſuch prohibited Marriages may be more profitable and politick than others, The Marriage 
as may be collected, not only from that which God himſfclf in his Lw ꝗgiven to the of kindred 
Few: excepts, of raiſing Sced to a deceaſed Brother having no iſſue: But from that alſo {omerimes 
of a Virgin left by her Father, as ſole heir of all his eſtate, who by the Grecian and Edt ad 
Hebrew Laws, was to be Marricd to the next of kin, to preferve the name and Eſtate 
in their own Tribe and Family; and from many tuch like cafes which do, or may 


occur. 
Bur yet from this general rule, we muſt except the Marriages of Patents with their ,,- 
Children in what ce ſoever, the reaſon whercof is ſufficiently evident. For neither artige for- 


can the Husband, who by the Law of Matrimony, is the head of the Wife, pay that bid by the 
reſpect and reverence, that Nature binds him to give to his Mother, not the Daughter to Lv ot Ne 
her For though ſhe be ſubordinate to her by Matrimonial Right, yet doth — * 


her Marriage allow her ſo great a Familiarity with her Husband, as is altogethet inconſiſtent 
with the duty of a Child. —— Wa: in the right, when baving fa d 3 
2 


— — Tc 


Inceſtuous Marriages. BOOK II. 


| Thatin contracting Marriages the Law of Nature and — were Chiclly to be re- 


Thar 1s un- 
lawful which 
is repugnant 
to Hunianc 
Nature. 

J ib. 2. Contr. 


7 1. 


Orat. 20. 


Some Beaſls 
abhor ſuch 
Coigons. 
Lib. 5. adv, 
Gent. 

H. i. Animal. 


J. 9. c. 47. 


Nat. Hil. £45. 
. Co 42. 


garded . ho added, That it was againſt modeſty for a man ro c his On Daughter ro 
bz his Wite. And Philo in his Special Laws condemns it as an cxecrable wickedncfs to 
pollute the bed of his deceaſed Father, which as a thing Sacred, ought not to be toucht, 
aud without regard to either the age, or the reverence of a Mothers name, to make 
himſclf oth Son and Husband to the ſame Woman, and to make her both Mother and 
Wife to the ſame Man. Wherefore ſuch Marriages are doubi leis not —— only, but void, 
by reaſon of ſomething that is vicious, which pet petually cleaves to the ciſecis of it. Neither 
is that Argument of Diogenes and Chriſpps, which is drawn from the praCtice of Cocks, 
and fuch like dumb creatures, ſufficient to prove, that ſuch commixtures are not repug- 
nant to the Law of Nature. For (as I have already ſaid) it is cnough to conclude any 
thing unlawſul, That it is repugnant though but to humane nature. T his is that Incelt which 
the Lawyers, Paulus and Papinian, wrote to be by the Law of Nations committed, be. 
tween the degrees aſcendent and deſcendent. And this is that Law of Nature, which, 
as Xenophon notes, is no leſs a Law, becauſe it was contemned by the Perſcuns, Aﬀeder, 
Indians and eAthiopians;, for which they were puniſhed with perpernal Wars, Parri- 
cidcs, Fratricides, as Philo firſt, and after him St. Hierome ovlerved: For as Afichael 
Epheſus well interprets it, That is Natural, which is of common uſe amongſt ſach Na. 
tions, as are uncorrupred ; And that live moſt agrezable wnto Natwe:. And therefore Hipps- 
dam the Pythagorean calls ibi ſe inceſt uss commuture?, inordinate and unnatural luſt a, m- 
dled paſſions, and abominable pleaſures. Such were thole of the Parthians, whereof Lacan 
thus complains, 


— Epulss veſana, meroque 
Regia non ullos exceptos leg ibu horret 
Concubitiu — 


With Wine and dainty fare, the Court inan d, 
Of their unbridled Luſt i are not aſham'd. 


And a little after, 


—— Cu f em, 
Quid reor — 


Who fears not with his Mather t He, 
To him, what can be Villany ? 


The execrable Cuſtome particularly among the Fe ſſant, Dion Pruſernſu prodently at- 
tributes to their evil education. But here we cannot without wonder pals by that vain 
conceit of Socrates and Xenophon, who could find nothing reprovable in theſe inceltuous 
Marriages, beſides the diſparity in age, whence barrenneſs, or miſihapen children muſt 
neceſſarily follow. For it thcre were no other reaſon than this to hinder ſuch Marri- 
ages, ſurely it could no more invalid theſe, than the like diſparity in years could ren. 
der other Marriages unlawful, But that which is much more worthy of our enquiry is this, 
Wirther among men, unbyalled by an ill education, there be not ( beſides that which, 
as | have ſaid, is conceived in the mind and underſtanding) a natural abhorrency, even 
in our affections to commix, cither with our own parents, or with the children ſlung 
out of our own Loyns; eſpecially when we find the like even in ſome brute beaſts, 
For ſo amongſt others, A-/nobuu teſtifies, where ſpeaking of the horrour of ſuch unna- 
tural Coitions, he faith, Qu non bomumibus ſolis, ſed anumalibus quoque nennullis natur a iſa 
ſubjecit, & ingeneratus ile communiter ſenſus i, Which Nature and common ſenſe bave inſtilled 
not inte men only, but into ſome beaſts. Ariſtotle records a notable experiment of this in a 
Camel, whoconld not be induced to cover his own Dam, until his Keeper had covered 
her head over with an Hood, and fo deceived him, but the Hood falling off whileſt he 
was upon her, though he did the act; yet remembring what he had + preſently 
atter ſo tore his Keeper that he killed him. The like he relates of a generous Colt in 
Scythia, which retuſed to cover his Dam, but being in like manner deceived, brake his 
on nc for very horrour of the fat. The like Stories we read in Pliy, of an Horſe 
that for the ſame cauſe killed himſelf: and of a Mare that being likewiſe deluded , 
worried her Keeper to death. For, faith the Hiſtorian, theſe Beaſts are nor withour 
fome kacwledge of their own kindred, Not much unlike unto this is that of Oppianus, 
in his firſt Book of Hunting; and of Nurse in his Second Book and Seventh Chapter 
ce re ruſtica: And to the like pur poſe is that of Seneca in his Tippen, 


tis 


— 
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Fere quoque ipſe Veneris cvit ant nef as, 
Generiſque leges Inſcus ſer vat pudor. 


Ev" Beaſts themſelves do from their Dams ref ain 
And taught by Nature, chaſter Laws maintain. 


Another Queſtion ariſcth here, concerning the degrees of Affinity and Conlarguinity XIII. 
in the crok line, eſpecially of choſe mentioned Lv. 18. For though we ihould grait, The degrees 
that they ate not interdicted by the meer Law of Nature, yet it is manifelt, that they l Alhniry 
are forbidden by the expreſs Will of God : And that not only to the Hebrews, but to — —— 
A mankind, as may be collected from the very words of God himſelf, ro Moſes, Defile net A. 
your ſelverin any of theſe thong iq for in all theſe thing s the Nations are defiled, which I caſt ont be” Lev, 13, 24, 
fore you, and the Land in defiled © Therefore do I viſu the Imquity —  , and the Land 35, 27. 
77 Inhabitants. For it the Canaamees and their Neighbours did fin in all thele Inceſtuous 
en were puniſhed for ſo doing ʒ certainly they had a Law given them, which forbad Marriages for- 


the doing of them: Which Law, ſince it was not meerly Natural, mult nec ds be given by G0 k 
God, eicher peculiarly to them ( which is not very probable, nor will the words bear or v4. ö 
that ſenſe) or to all maukind, either at the Creation to Adam, or after the Flood to 


Noah. Now, ſuch Laws as were given to all mankind, Chriſt did no u ne abropate, 

but thoſe oaly, which as an Hedge or Partition wall, did ſeparate that Nation from all 

others. when St. Pax! did fo t vcrely cenſure the Corinthrarn for marrying his Eph. 2. 14, 

Mother · in Law ; as he had no peculiar command from Chrilt fo to do, ſo he uſeth no other * Cor. 7. 25, 
to juſtific his ſeverity, than this, That it was reputed um leu even among the profane 

Gentiles: Witneſs Carondas his L1w, which branded ſu b Marriages with intamy. And that 

of Cicers, in a caſe not much different from that of the Cormebian: For having firſt PAce. 

laid open the matter of fact, and proved the Marriage of the Mother- in law with 

her Son-in-law, in deteſtation of ſo foul a crime, he crys out, O mulieris ineredibile ſeclus, 

& peter bane wiam, 11 ono Vita manditinms O the ieredible wic he dueſi of a Woman, and but 1 

i blu never heard of ' When King Seien u, had a mind to give his Wife Srraronice to * 

his Son Antec hs, Verchatur ne ipſa offenderetur ut re illicita ; He was afraid, Laith |'V 

Pusch, left ſhe ſhould tar fence at it 44 4 thing unlawful. For ſo it was in Firgil's gc- 1 


count, 


— og 


Thalome: auſum werft are noverce. 
Hit Fathers Bed with Inceſt durſt police, 


Which gencral deteſtation of theſe Inceſtnous Marriages, if it derive nat its ori ine from 

an immediate dictate of Nature, it mult necctlarily deſcend by ancient tradition from tome 

precept given by God, to A, or Noah. The Ancient Hebrews, who herein were no 

mean laterpreters of the Divine Law, and Afamonides, who had read and with fornd 

Judgement weighcd all they wrote, do aflign two cauſes of thoſe Laws concerning Mar- 

ranges, mentioned Lev. 18. The firſt is, A certain Natural modeſty which will not The Abe 
e that Parents ſhould mix with their own iſſue, either by themfelves, or by fh alen wo 

perſons as either in Blood or Alliance are neareſt unto them: The Second is for pre- reaſons of 

vention of Fornications and Adulteries, which too much Familiarity and daily Couverſa , Laws. 

tion, without any watchiul cye to reſtrain them, may occakion; elpecially if ſuch wan- 

ton dalliances may be made good by lawful Marriages. Now if we would judicioully 

adapt theſe two canſes unto thoſe Divine Laws before-mentioned, Lev. 18. it will 

calily appear, That in thoſe that are allied in' the right line, either Aſcendeat ot 

Deſcendent, ( for we do not here mention that of Patents with their Chil:lren, which 

Natural Reaſon without any other Law, teacheth us to abhor ) and in thoſe the firlt 

degree of the oblique line, which becauſe of its immediate deſcent from the com- 

mon ſtock, is uſually accounted the ſecond degree, by teaſou of that ſteſh and lively 

Image of the Parents in the Children, The former of the two cauſes above-mentioned 

is very forceable, as iſſuing from that which Nature her ſelf doth, if not command, yet : 

at leaſt commend unto us as the more honeſt : Of which kind there are many which atford I 

abundance of matter, for Laws both Divine and Humanc. And therefore the Hebrew: ( 

do not preciſely tye themſelves to the degrees of the right line, that are exprelt in the 

Law, but comprehend under them many degrees, that ate not there meutione i by a m- 

nifcſt parity of reaſon. The names whereof, with them, are theſe, The Mother of ks 

Mother, the Mother of his Mothers Father, his Fathers Mother, the other of his & 1 

thers Father, the Wife of his Fathers Father, the Wile of his Mothers Father, his Sons 

Wiſe, the Wife of his Sons Son, the Wife of his Daughters Son, the Daughter oþabis 

Sons 
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Of the Degrees of Affinity and Conſanguinity, forbidden. BOOK II. 
$25 Daughter, the Daughter of his Sons Son, the Daughter of his Daughrers Davugh- 


ter, the Daughter of his Daughters Son, the Daughter of his Wives Sons Davghrer, 
the Daughter of his Wives Daughters Daughter, the Mother of bis Wives Fathers Mo- 
ther, the Mother of his Wives Mothers Father: That is ro ſay, according to the Roman 
U:alcct, all Grand-mothers and Great Grand mothers, the Grand, and Great Grand- 
mothets-in-law, the Nephews, and Neeces Daughters, the Davghters of the Son in- 
law, the Nephews Wife, and the Wives Mother and Grand-mothers ; becauic there is 
the ſaine realtor for the kindred on the Mothers fide, as for that on the Fathers : And 
lo under the firſt degree is comprehended the ſecond, and under the ſecond the third. 
Bei ond which it is not likely that any Coatrovcriie ſhould ariſe, which might otherwiſe 
proceed in in itum. 

Now theſe Laws, together with that which prohibits Brothers and Siſters ro marry 
one athet, the Hebrews recken among thoſe which God gave vato Au, which were 
thelc, Firſt, That, Enjoyning the worſhip of God. Secondly, That, Commanding 
tle ordaining of Magiſtrates, and the adminiſtration of Jultice. Thirdly, 1 har, 
Againſt the ſhe ding of lanocent Blood. Fourthly, That, Agiinſt Images or Idol- 
worſhip. Fifthly, That, Againſt Rapine: And Sixthly, This, againſt Iaceſt. Vet lo, 
that this laſt was not to be in force till the world was well repleniſhed with mankind, 
which in the beginning could not be avoided. Neither do they think it to the purpole 
to ſay, It Afoſes makes no relaticn of any ſuch Laws given to Adam, forbidding tuch 
Maritoges. For he thought it ſufficient tacitely to couch it in the Law it felt, wherew 
he declares, That the Nations were puniſhed for theſe very ins: Which they could not 
j ſtiy have been, had there not been a Law given them, that did forbid them. There 
being many things recorded in the Law, not in order of time, but as occakon ſerved to 
expreis them. It will nothing avail then to ſay, That theſe luceſtuous Marriages were 
not ſins, becauſe there was no Law againſt them before Aﬀoſe: fort no more was there 
any Law then extant to puniſh Adultery with death: yet we had Theamer ſentenced to 
death for it by Judah. So the puniſhment of the Swhbemires by Simeon and Levs was juſt 
for raviſhing their Siſter Dinah, though we read of no Law then publiſhed againſt it. 
And the Inceſt of Reuben deſerved lus Fathers Curſe, riough the Law forbidding it 
be not recorded : For it was ſufficicutly conde ned in this, That the Nations were 
caſt out by God for theſe things; whereby it may probably be concluded, That God had 
given ſuch Laws to mankind before 4 his time, though they are but obſcurely glanced 
at by him, 

And indeed the Jews have a notable wiſe ſaying, which gives ſome light to thoſe dark 
times, namcly, that in their Law there is neither Prins not 7 ofterins , Furſt ner Laſt ;, for 
many things are rccited without order. As touching the marriage of Brothers and 
Siiters, the very words of Afchael Epheſuw are theſe, For Brothers and Siſters to bye tege- 
ther, was at the faſt indifferent ; but when there was a Law that forbad ſuck Cui, then w 
ther that Law ſhould be obſerved or not, was wet to be queſtioned. And theretcre Dio torus 


Stevlns netes, that te abſtain from ſuch Curt es, was the common cuff om of all men , the 


| zypuans oily excepred ; though Dien Pruſeenſu excepts alſo the Barbar rar. Senrea wrote 
chius, Wc, faith he, joyn the Gods in marriage, but with wery lte prety;, for we marry tege- 
ther Brother's and Siſter . Plato calls fuch marriages „ prophane and abominable betore 
Cod. Wherchy we may diſcern, how mean an — other Nations as well as the Jews, 
had of theſe Inceſtucus Marriages , which they ſeldom mention without a Neſs, to te- 
Hine their d.;like of them. All Brothers and Siſters, as well on the Mothers hide, as on 
the Fathers tide, that is, as well of the half, as whole blood ate compriſed within this 
Law, whether they arc educated at home or abroad , as is manitcſt by the Chaldre 
Paraphralt. 

— theſe marriages being expreſiy ſorbidden, ſeem to juſtifie, or at the leaſt to tole 
rate thoſe in more temote degrees. For to marry an Aunt, that is, his Fathers Siſter, is 
expreſly prohibited : but ycr to marry his Brothers Davghter, which is equal in degree, 
is not. Such was Sarah to Abraham, as Joſephus thought t Nay, there are diverſe Pre- 
ccdents for this among the Jews : And after the Law given, the lame Jojephis gives us 
examples in Herod, who married his Brothers Daughter, and gave his own Daughter to 
his Brother Pherotas. There are certain marriages lately comratied ( faith Taru) which to 
us are ſtrange, theugh not ſo with other Nations, becanſe orbidden by no Law : Namely, that 
a man ſhould marry his Brothers Daughter, this was held lawful among the Athernans, as 
aus and Pltarch in the Life of Lyſias record; whereof the Jews give this reaſon, He- 
cautc young men do daily frequent, and are more uſually brought up in their Crand- ja- 
thets atzd Grand-morthers houſes amongſt their Aunts, than their Aunts are in their 
Brothers amongſt their Nephews, neither have they there ſo much Right Which if we 
admit, as it is indeed very agrecable to reaſon, then we muſt acknowledge, that the 


vy which laterdiQts Marriages with Kindred in the right degrer, and with Siſters G on 
b whence 


> Wo 
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whence ſprung the whole race o mankind at firſt) is now perpetual, and oblizerh ©! 
men, being grounded upon natural honeſty : So that whatſoever is done again!t tu 
Law, may be made Null, by reatoa of the linpediment, that is laſting and pertuancut; 
hut what is done againit other Liws, is not fo, as being but cautionary againſt this, witch 
may be other vile provided agau t. Sure am, thar by the Nincteenth Canon of thote 
that are calicd the Apoſtles, they that marry two Siſtets fuccelſlively, or their Hrothet ot 
Siſters Daughters, are only dri a from the Clergy. And as to the fins for which Co is 
ſaid ro extirpate the C , d their Neighbours, the anſwer is cafe. For though 
the charge be geveral, yet it may be reſtrained to ſome principal heads in the charge; as 
to Sodomy,to Carnal Copulatic:: with Beaſts, with Parents, Sitters, other mens Wu] cs 
And that other Laws were add but as Fences and Rettenchmients, to reftrain men tt om 
violating theſe Laws, as the #4 »-+1+ thought. For that it was not to be underſtood of 
every particular in that chain is ſufficiently proved, in that they were forbidden to 
have two Siſters, as Wives, at ne ſamertime ; which that it was not at the firſt made to 
all mankind , the example and great picty of Jacob will not ſuffer us to believe 5, where- 
unto may be added that of ur the Father of Aoſer, who marricd his own Aunt, as 
did diverſe others, both among the Greeiaxs and Romans, And yet 1 cannot but com- 
mend the great modeſty of the Primitive Chriſtians, who did not only of their own ac- 
cord obſerve thole Laws, which were given in common, to all Nations, but thoſeꝰ allo 
which were given to the em Nation only ; yea, and did enlarge the bound of their 
mudeſty, _ thole — — forbidden them : that as in other vertues, fo in this alto, 
they ſeen to ex 


el them. And that this was done with a gencral confent, will 
appear by the Canons of the Councils, Common uſe and praitice 14 of great power , to 
commend or diſcommend any lung to hun uu ſenſe ( faith St. Auguſtine tpeaking in dill ke 
ol the marriage of Brothers and Silters ) which, faith he, new by (ufteme moſt Nations, 
b Heathentſh, do abbr. And although thoſe marriages are ſometimes permitted, by 


— Laws, yet hath a bettet Cuitome at length introduced an Abhorrence of 


them: Now farce this Cut ome hath ſo far prevailed, as to curb and reſtrain this Licence, to 
endeavour to infringe, or corrupt thus Cuſtome , is little leſs than Fer if ut be unjuſt, 
a of coverenſueſ; to remove the Land-marks of eur nei hh. grounds, much more nut 
4 it, out of an inordinate loft, to ſubvert ſo profitable and ſo laudable a Ciftome ? We have 
«bſerved, taith St. Anguftize, bow rare it is to ſee Brothers and Siſters Children to be joyned in 
marriage in theſe timer of cars, by reaſon of their propuuquity in blood, being the next in de- 
r ts Brothers and Siſters ; which thengh by the Law 14 lawful , becanſe wier Droine nar 
Laws have yet forbidden it, yet bath Cuſtome introduced ſuch a gi of it, that it 

* done. Factum etiam licitum propter vicinitatem horrebatur IWiciti z That 
which i in it ſelf Lawfal, in prudertly aveided for its vicinity to that which 1s ul : wheree 
unto he preſently ſubjoyns, That rheugh it were the Relig ious Care of aur Fore-fathers, After 
Iwo or three deſcents, to renew then Allyances, by Interchangeable marriages, abſtaining only, 
after the world was ſufficiently ſhocks with men, ; that of Brothers with Sifters yet who can 
doubt, but thar, honeitius hoc tempore etiam conlobrinarum prohibita eile conugia 3" The 
age of Brothers and Siſters Cinldren us now mare modeſtly forbidden. And that, net only for 
—— or ſelves with new allyancer;, but alſs by reaſon 1 4 certain natural and con- 
alneſt, which ſhould reſtrain us from commuting ſuch l, afts with boy, 

( of whom by reaſon of the nearneſs of bleed , we ſhould have 4 reverend ifteem) 44 even 
| — 22 even bluſh ts own. And therefore A calls the marri- 
— Coulin ſuch a Conjunltion as the Law forbids, becauſe by this means the 
Stock is corrupted and tainted. Now this natural Shamefacednets , many Kings and 
Free People have by their Laws cheriſhed and upheld. The Emperour Theodofus, as 
Vitor reports, did ſo bighly efteem of it , that he expreſly forbad the marriage of Gu 
Germans, bat luttle difference between that, and that of Brothers and Siſters ; Which 


| ſignified by the Law it ſelf, In the Council of Ah, among other probi- 
bited marriages, 
the Council q 


id not at that time, ſo — as to diſſolve t oſe that had been 
made. $0 Pauls the faith, marriages without the conſent of Parents, was 
unjuſt, bur yet not to be di So in the Eliberine Council it was decreed, That if a 
man after the death of his Wife, ſhould marry her Siſter, and ſhe be faithful, he ſhall be 


Cebarred from the Communion five years; thereby ſhewing, that the band of marriage 
was to remain undiſſolved. And by the aforcſaid Canon of the Apoſtles it was likewiſe 
concluded, That if a man did marry two Siſters ſucceſſively, or his Brothers Daughter, 

he 
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XV. 
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tratis may 
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he was only not to have been admitted into Sacred Orders , but the marriage was 
not void. 

But that we may procced to other marriages, it is to be obſerved, That ſome Con- 
cubinary Contracts may amount to true and authentick marriages: although they may 
be dpi ived of ſome eſſects peculiar to marriages by the Civil Law, or loſe foe et- 
fects that are natmal, by reaſon of ſome impediment ariſing from the Civil Law. As for 
example, the accompanving of a Bond-man with a Bond-woman , was called by the 
Romans, Contubernium, a Conſociation, and not a marriage; yet it had nothing wanting 
requiſite to the nature of marriage : And therefore in the Ancient Canons , it is called 
by the name of Wedlock. So the accompanying of a Free-man with a Bond woman, is 
not honoured with the Title of Matrimony, but of Wedlock: which by Imitation, is 
ſince derived to other perſons that are of unequal Conditions; as that in Arbexs between 


a Citizen and a Stranger. So Servins upon Virgil, calls thoſe Baſtards, that are born of 
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obſcure Mothers. And yet even theſe ſervile conjunctions were in Greece, Carthage and 
Apulia, reckoned as marriages, though the Hebrews would nct honour them by that name, 
nor legitimate them without the conſent of thoſe whoſe ſervants they were. For to they 
expound that placc of Fxed. 21. where mention is made of marriages. And Caſſiedere 
will inform us, that they were not to marry any woman of unequal condition to theme 
{ lves, without leave obtained from their Prince, But certainly in the ſtate of Nature, 
ſuch unequal marriages may be Authentick, if the woman be under the cuſtody and Life- 
guard of her husband, and have plighted her troth unto him. So alſo, under the ſtate of 
the Evangelical Law, a marriage between two Servants, or between a Free-man and a 
Servant, is a firm and lawful marriage; much more that between a Cititen and a Stran- 
ger, aScnator and a Free woman, if thoſe things which are neceſlarily required by the 
Divine Chriſtian Law, to the accompliſhment of a marriage be added, namely, an indiſ- 
ſoluble joyning together of one man to one woman, although ſome effects properly due 
by the Civil Law to other marriages, do not attend theſe, or which of their own accord 
would follow theſe, were they not by ſome Law hindered. And thus are the words of 
the firſt Tol e ne Council to be under ſtood, He that hab no Wife , but inſtead of a Wife 
hath a Concubine, may not be driven from the Communion , ſo as be content humſelf wah one 
woman, whether ſhe be bis Wife or Coneubine, as be pleaſeth. Concerning ſuch a Concu- 
bine, St. Auguſtine writes thus, If ſhe ſhall ſolemnly profeſs, that ſhe will never know any 
other man, although he to whom ſhe is at preſent ſubjett, ſhould diſmiſs her: It may be worthy 
our pains, to enquire whether ſl:e ſhonld not be admunted to Baptiſm. So in another place, A queſtion 
doth often ariſe, In caſe a man and a woman being neither huchand nor wife to ary ather, f 
agree to lye together, not for procreation ſake, but only to avoid Incontinency , and ſhall give 
faith each to other, never to enjoy any elſe, whether that be be called 21 no? 
And 701 ( faith he) u may not abſurdly be ſo calied, if hey herb agree , that this conan 
tion ſhall continue until death; and although the procreation of children were not the main 
end they propoſed to themſelves in their lying together; yet if they do net purpoſely aveid it, 
noredo any wicked alt, to the intent that children foonld not be born unto them + But if 4 man 
have aWifſe, he ought not to keep a Concubine, leſt ſhe eſtrange his heart from Wife. 
Hereunto likewiſe we may refer, that Theedoſas and Yalemimarus do call an unequal 
marriage a kind of Fornication; and that from rhence, an Accuſation of Adultery is laid 
to arie, | 

Though the Laws of men do forbid ſome certain perſons to be joyned in marriage, 
yet it follows not, that being married, their marriage is void. For it is one thing to 
forbid the doing a thing, and another to make that void that is done: For the Prohibi- 
tion may extend ifForce no farther than to ſome penalty, either expreſt or arbitrary ; 
which ſort of Laws U'/pian calls Imperſe/t Laws : Que quid wverant, fed faftum non 
reſeindunt 1, Which prohibit the doing, but reſcind not the falt done. Such was the Cincian 
Law among the Komen, that reſtrained men from giving more than unto ſuch a 7 
tion, but did not make void that which was given beyond it. The Valerian Law ( 
Livy) when it forbad the whipping with Rodi, or the killing with the Axe, bim that bad pre- 
voted or challenged another, impoſed no penalty wpon the breaker of the Law, but adjudged u 
co be improbe factum, diſhoneſtly done ( ſuch war the modeſty of theſe timer, when Infamy 
ws thought a ſufficient guard to the Laws ) whereas now, there 11 ſcarce any that will jo 
mildly threaten lus ſervant. By the Fuſian Law, none except ſome ſe particular perſons 
was to receive by way of Legacy more than ten thouſand Aſſes, ({ which reduced to our 
Coyn, amonnt to about one and thirty pounds ten ſhillings, reckoning every As to ag 
Half Penny Farthing ): and he that received more, was to forfeit the Quadruple ſumm 
Amore! theſe Laws that were called Imperfe#, Macrobius reckons thoſe which bad no penalty 
annexed to the breach of them. Such was that reſcript of D. AH, That Heir who forbad 
him to perform Funeral Ritt, who was thereunto appointed by the Teſt aror , did not rightly; 
howbeit he ordered no puniſhment to be inflited upon hum that did it. We Go acknow edge, 


— 
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that amongſt the Ramars, it was afterwards introduced by the Theodoſian Law, That hat- 
ſoever was prohibited only by the Law, al it was not expreſly faid, that what was 
done contrary unto it ſhould be as null; yet if it proceeded to Judgment, it ſhould b- 
conſtrued as unprofitable, void, and of no force : this ſtrained conſtruction aroſe not 
from the force of the bare prohibition, but from the vertue of the new Law, which 
other Nations were not obliged to follow. For ſometimes there is greater indecency in 
the act doing, than there can be in the effects that procced from it; and ſometimes alſo 
the inconveniences which do follow upon the or making void of the fact, are 
more than could enſue upon the doing of it. 

Beſides this of marriage (which of all Confociations is the moſt natural) there are di- XVIL 
vers others as well private as publick ; and thoſe either over the or of the peo Of the 
ple: But all of them have this in common, that as to thoſe things for which ſuch a So- A the mai 
cicty is inſtituted, the whole, or the major part in the name — 


- 


few 
fore by the 
a Form or M to the whole Society, in the ing and diſcuſſing of matters that 
are brought before them) the major part ſhould have the of the whole. So Tha 

des, That which the Multitude, or the greater part thereof, ſhalt decree, u Authoruative. 
Appranwe was of the fame mind, Ar wel in publick, Elettions, as in Courts of Judgment, the Lin 5 
greater part rules the reſt. ene — Halicarn. That which ſeems beſt to the moſt, Nad pluribig 
preveil : that is, Unleſs it be otherwi provided by fomne former Laur oc Agreement, i4 v4 
that of ſuch a number of ſuch and tuch ſhall be of the Quorum, whereot any two | * 
or more have power to determine: Yea, though their judgment be not altogether ſo 
righteous as it might be, yet, Eo quod majer pars decrevit, ſtetur;, Becauſe the major part hath cri l. 10, 
decreed it, it maſt ſtand. hereas on the contrary, 


In pancis jam deficrente caterva, 
Nec perſona ſta eft patrie, nec curra conſt at. 


The being diſſolv d in two or three, 
No face of Country nor of Court can be. 


And by and by after, 8 


Infirma mers, 
Vax cedat numeri, parvaque in parte queſe at. 


Of the ſame ion was Yenophon, Who would have all things done according to the vote of 
the major the Suffrag ans And in this ſence doth, as well the Chaldee Paraphraſt, as 
the Jews s, underſtand that of Afbſes, Exod- 23. 2. Neither ſhalt thou ſpeak in 
a cauſe to decline after many to wreſt Judgment, which the faid Paraphraſt renders thus, 
Newher ſhalt then ceaſe to ſpeak thine own mind in judgment. Juxta Sententiam plurimorum per- 
fice jnidicinr,, According to the opinion of the moſt, groe Judgment. 

if the Sentences be equally ballanced, nothing can be done; becauſe there is not XVIII. 
any thing of moment ſufficient to caſt the ſcale : In which caſe if the Sentences be equal, Which parr 
the acculed ſhall be held innocent: And this the Greeks call the ſuffrage of Minerva, as curl the 
«Aſc and Exripides inform us. So where the Judges are equally divided in opinion, -_—— 
P rem tenet ; The Right goes with the Poſſe laith Ariforle: And Seneca in one of his 
Coatroverlics faith the ſame , One Judge c and another abſolves : Where the Judges Oriftes. 
are equal, and their Judgment ſo unequal, the milder Sentence muſt prevail. Neither is there Lada. 
any reaſon, faith Seneca, that any man ſhould envy that Power which overcomes only by ſhew = y Me 
mercy. Nay the Jew: yet For if the condemning Part had but one Non eff invidi- 
Vote more than the abſolving part, it ſtood for nothing; as may be collected from the fe prieſts 5 
Chaldee Paraphraſt, upon that place of Fxedw before cited, and by others; for fo alſo in iv icordia 
all Logical Collections, the Inference follows that part which is leaſt grievous. GD Side 

Bur here another Queſtion ariſeth, namely, when and what ſentences are to be con- XIX. 

joyned, and what to be divided? Wherein if we conſider the Law of Nature only, that Where the 
15, if no Law or Covenant have otherwiſe determined, — to diſtinguiſh between queſtion isnor 
ſuch Opinions or Sentences, as are altogether inconſiſtent and differ in the whole, and 2 — 
ſuch as differ only in part, that fo theſe latter may conjoyn in that wherein they agree, gone 
though the former cannot. And therefore where the Queſtion to be argued wraps up and what di- 
many things together, it is to be divided I in parts. Thus Seneca, * vided. 


mn ——_— 
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ther man delivers his opinion in a Queſtion, whereunro 1 conſent in part only, 1 detue 

him to divide that wherein 1 agree with him from that wherein | d.faprec, and 1 ha"! rien 
Where the joyn with him. As for example, they that acyudge a delirquent to pay twerty pounds, 
_ 4 and they that adjudge him to pay but ten pounds, may unite in the ten opain't them that 
mo fr f. m would acquit him. But they that cenſure a MalefaQtor to death, and they that (ce 
be diſputed him to baniſhment, cannot be reconciled, becauſe death and Laniſtment arc woonſutent ; 
In parts. neither can that part that would ablolve him goyn with thoſe that would banih lum, ror 

though they both agree that he delerves not death, yet is not that pre in ihe ſentence, 
Lib. 8. Fp. a but deducible from it by contequence: For he that would baniſh Cor? not abiclve., It was 
Ariſtenim. therefore well obſcrved by I li, that when there {hall happen to be ſuck a duet ty of op- 
nions in a tree Aſſembly, concerning one ard the ſame thing, that they cannot be include d 
in any one queſtion, they mult divide the matter into ſeveral and diſt met q jm, for 
it avails but little that two are diſplcaſed with the third, ii in nothing they agree between 
thcmſ:lves. Polybuz juſtly taxeth Poſthwmices the Prztor with ſraud, when in demanding 
the judgment of the Senate, concerning the CY Captives, he joyns together thoie 
that condemned them, and thoſe that would have had them detained as Pritoners for 3 
while only, againit thoſe that would have related ti em. Such a queltion as tlits we ſhall 
find in Ci, and another in Quin, where it being agreed that of ven Judpes, 
what puniſhment the major part thould think fit to decree, the Maleſactor ſhould tuther ; 
two adjudyed him to Baniſhment, and two to be branded with tufamy, and three to 
Deach: And when the Perſon ſo adjudeed, pleaded, that four of his Judges agreed that 
he ſhould live, and three oniy that he mould dye; The Acer defired bis to recite the 
Judgment of the four: And when be began to ſay, Tuo ſexrenerd me ts Baniſlment and 1196 ts 
Ionomunry;, be was preſently anſwered by bis Adverſary, That of wo Sentences be made but one, 
and that that number which being united bad preſerved bim, bring divided, deſtroyed bum, and 
how can they be united, tha ſo expreſly droide themſclve: ? 

XX. \Whercuato alſo we may add this, I hat in all aſſemblies, the Right of thoſe that either 
The Right of by abſ-nce, or any other means, ate hindred from making ule of their Right, is devoly- 
the Abicnt % ed on thoſe that are pteſent, yca, ſometimes even to one lingle perſon, whoſe ole act 
1 tha!l be icputed the act of the whole. So faith Severe, Dun thy ſelf to be the commen ſer- 
De Centr. I. 3. bam, yet ſhale than ſerve that Alaſter that i; prejert Vet herein allo, as well as in that ge- 

ncral rule of plurality of Votes, bumanc Laws do make forme exceptions ; as namely, 
when they require that fo many ſhall be preſent to make a Court (as in out Houſe of Com- 
mons  ) or that the Pet ſous abſent, may give their Vote by their Proxies (as in ourHouſe 
of Peers.) 

XXI. The order of Nature is this, that amongſt equals he ſhould be eſteemed the firſt, that 
Whatorderis firſt entred into that Socicty : For ſo we find it is among Brethren, the Eldeſt always pre- 
to be uſed a- cedes the reſt , and after him the ſecond, Cr. Notwithſtanding all other qualifications. 
— perſons 47 Brothers are equal (faith Arier it 15 only their Age that wales them mur g. Theeds 
FREY ſuus and Valens, in deſigning the order that ſhould be obferved among Contvls, fay , © 

thoſe who ave 12 the fame degree of leur, who ſbeald Vetta, has they th were ſieft thee ine 
worthy of that honowr. Aud the ancient cuſtom among Chriſtian Nins and States was, that 
they always preceded in ſuch Councils as were called conceraing Chriſtian affairs, who 
firſt proſeſt themſelycs Chriſtians, as «/£*e.u Sylvins records in his Hiſtory of the Coun- 
cil of Baſil. 

XXII. But yet ſo oftcn as the ground and main reaſon of entring into this Society, was the 
Where divers prelet vation of ſomething held by them in common, but not in «qual proportions : As 
ſociencsclatn in an Inheritance, or in a Field, wherein one hath half, another a third, another a ſourt!: 
— part. Then not only the order, but the ſuſfrages of that Aſlembly ſhall be, not by the 
to be reckon Plurality of ſingle Votes, but by the proportions that they {-verally have in the thing 
cd. held in common; which as it is moſt agrecable to natural equity, lo it us approved ©. 
by the Reman Laws. So Strabs tells us, That when Lybica with three other adjoyning Ci - 
tics, did unite themſelves, as it were, in one Body,, it was agreed, that each of the 
three was to have one voice, but Lykica, two ; becauſe it contributed much more to the 
common benefit than the reſt : And the ſame Author tells us, that in Lycia there were 
twenty three Cities combined, whereof ſome had three voices, ſome two, and fore but 
ret. l. 3. e. g. One, and accordingly all charges were divided and paid. And this ir but juſt, faith Arifto 

tle, if the difſerce of their common poſſeſſions were the c canſe of their Conſortation. 

XXIII. Or all Socicties, that of divers Maſters of Families emhodycd in one ty or Nat ion, 
The right of as it is the moſt perfect, ſo it gives a greater right or power to the whole over every part 
{ocieries over (jet than any other Socicty whatſoever. Neither is there any outward act done by 
— Cu- any onc Citizen, but what cither by i ſelf doth, or by Circuntftance many, teſer to the 

| conſervation of that Socicty : For as f tells m, Tie [nv ds rate us tn thungs of all 


forts. 


Lib. 0. c. 18. 
De. dam. 385. 


And 
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And here it may be queſtioned, whether it be lawful for Citizens to forſke their City XXIV. 
without leave given. There was as ancient Cuſtoms, faith Servime, that be that rranſplunted Whether Ci- 
himſelf into another Family or Nation, 4d firſt renexnce that wherein he formerly dwelt, ond , OY 
then was recerved. And irne it is, that in f ; 


Countries it is not lawful ro fortake te Gig. 

City without leave ;, as in the City of Afſco: Neither do I deny that it is poſlible for 11144124 177 

a Civil Society to be entred into under ſome ſuch Agreements ;, and that Cuſtoms may in- 28.6. 13- 

troduce the force of ſuch an Agreement. Yet by the latter Koaman Laws, it was lawful for 

any Citizen to remove his Habitation, yet not fo, but that he ſtood ſtill obliged to cxe- 

cute ſuch Offices in the City, as ſhould be impoſed on him: Neither were theſe to depart 

out of the Raman Territories, and ſpecial care was taken by the Law it ſelſ, that they 

ſhould their Contributions. Bur ſetting aſide theſe municipal Laws and Conftitucions, 

let us diſcuſs this queſtion according to natural Right, and that not of any one part, 

but of the whole City, though under the Supreme dominion of one Per on. And ſurely 

that —— recede by Flocks or great Companies, is cakily collected from the neccti- 

lity of the end, — — to create a Right : For if this ſhould be 

lawful, there might inſtantly follow a diſlolut ion of that Civil Society. Zanoras ſpeaking 

of King Lazu, who revolted from the Perfoans to the Rum makes it the cauſe of a jult 

War between the Feu, and the Reman, that the Raman General had drawn unto hun- 

ſelf the Subjects of the Kings of Fer But as touching the departure of ſome particular 

perſons from a City, it is much otherwiſe: As it is one thing to dra water out of a NI 

ver, and another thing ro turn the courſe of it. Every Ciuizen (faith Tripbonins ) ur free 

einher to ftay in, or ts depart from bus own Cay. And Cicero, in his Oration for Baldus, com- 

mends this Law , That ns mas ſhould be enforced to ſtay in a City againſt his will, and thit _ 

be lays down as the foundation of Liberty, that every Freeman bath power over himſelf, To live where 

either ts remain in i or ts recede from u. And yet herein alſo we are to ſubmit To natural . — . 

equity, which was the Rule that the Kn, walked by, ring private Societies; on of liberty. 

that it ſhould not be lawful, when the publick was damnified by it: For as Preculus right- 

ly obſerves, Sr is uſually to 

be obſerved , but what is expedient for the whole. Hut it is expedient for the whole 

Socicty, — —— contracted, no Cititen ſhould lor ſake the | 

City, unleſs he have firſt paid his proportion of it: Alſo if upon confidence of the num. 
cus, | 


other ways. | 
So likewiſe no City can have any Right over thoſe whom ſhe hath baniſhed, as we XXV. K! 
ſhall ſhew anon *. The Heraclids Ucing baniſhed — by Earythens, and afterwards & City hath 
perſecuted by him, do thus plead by their Advocate Folaws By what Right doch he pro- 09 hegt &- 
lecute us now, whom he baniſhed his City, for now we are no Subjects of his. And A. niſthes, | , 
erbnader his Son ſpeaking of the times of his Fathers baniſhment, tells the em,, that 1h. 3. 4. 20. 4 
The welf are of their City did nothing concern bus Father. So like iſe Nicctas ſpeaking of Iſtie & 41. 
Angelas, faith , It is no new thing for any wan to court and flatter bis Enemy , that ts but fer» 

Ale that bis own Conntrymen do perfecnte bins 45 theit Enemy. But now the contociation of 

ſeveral Nations ( wherher by t Ives or their Governors) are called Leagues ; of the 
nature and effets whereof we ſhall have occaſion to ſpeak, when we ſhall treat of Obli- 

gations which ariſe from Contracts and Arrecments. | 

There are alſo voluntary ſubjeCtions, and thoſe either private or publick, the private (XX V !. 
vary according to the ſeveral forts of Government : that which is moſt noble is that of ———— 
Arrogation or Adoption, whereby a man tranſlates himſelf into the Family of another 3 ver his adope. 
ſo as he behaves himſelſ with that duty and reverence, as a Son of mature Age ſhould do ed Sun. * 
rowards his own Parents. No Father can transfer his Paternal Right over his &. 
Son to another man ſo fully, as to be diſcharged of the duty incumbent on him 
as a father: Nature it ſelf will not admit of ſuch an alienation, but yet he may commit 
his Son to another man to be fed and educated by way of Subſtitution. : 

The moſt ignoble of all SubjeCtions is that, a man gives himſelf up to perfect XXVII. * 
Navery : Such were they among the Germans, of whom Tita Ipeaks, That fold themſelves M har pomer 17 
for food and rayment. And of ſuch there were great numbers among the Grecians, who _ — 
( as Nien Pruſecnſu notes) of Freemen became Slaves, and performed their ſervice according to Slaves, © 
Avricles of — Now that we call perſect Bondage, which tyes a man during lite 
to perform all manner of work, for no reward but food and clouthing , which if ic 
extcud it ſelſ to whatſoever conduceth to the preſervation of Nature, is not much to be 
om at : For our continual labour is — well recompenſei with a conſtant 

pply of things neceſlary for life, which 2 that hire ꝶ—— I = 
2 often 


om — — 
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often want. This the Stoick Poſſidemas obſerved out of Hiſtories , that many a ancient 
times, conſcious of their own weakneſs to maintain themſelves, voluntarily fubwitied 
themſelves to be commanded by others , Conſtantly performing what they were able, 2 1t- 
ceiving from their Lords whatſoever was neceſſary for them. Like him in Plates, 


If 1 were free, the e were mwne > 


But being bound, that t n thine. 


XXVIII NoLord can have abſolute power over the life and death of his Slave, if we teſpect 
Whether this internal Juſtice : For no man can take away the life of another, and be guiltlefs, unleſs 
Kade i it be for ſome capital crime committed; and yet by the Laws of ſome Nations, he that 
and death. hall Kill his Slave for what cauſe ſoever, is indemaihed, as Kings are in all Nations by 
reaſon of their vaſt and unlimited power. For as Sexeca notes, If a Servant dave not plead 
De benef.1ib, 3. with bu —_ car of ſuffering the worſt of torments, no more dare Subjett; with their Prince, 
6 25 ner Soldiers with their General, who have all of them equal Right, though under unequal Titles. 
No Maſter then hath a juſt power to injure his Slave, but only as „ ſomernme ee 
ly called Juſt, which being done, i not puniſhable. Such a Right did Solon give to Parents 
over their own Children, and fo did the ancient Reman Laws, witnels of Sener, 
they fended;, for the Law 


It was lawful for bim, being 4 Father, to kill bis own Chuldren, 
( preſuming upon the Fathers Integrity ) had permitted ſach a Right wito him The lig power, 
taith Dion, we find permuted in many Nation! ſamons for wiſe and wholeſom Lows. 

xxx  Butof thechildrenof Captives, which are born of Slaves in their Lords Family, there 
Of the Chil. is yet a more difficult queſtion : For by the Laws of the Romans, and of other Nati 
dren of Slaves concerning Captives (as we ſhall elſe where ſhew) as of brute Beaſts, ſo of people 
that — 45 a ſet vile condition it holds true, that, Fetus ſequuticr Ventrem „ At it the Mother, ſo it the 
and Nader Child. But this notwi is not altogether congruous tothe Law of Nature, eſpe- 
family. cially where the Father of the Child may be ſufficiently known : For fince even among 
Videinfra Ci, dumb creatures, as Pliny obſetves jof Doves, Amer wtrique 4 equali;;, Both Parents 
9. 5. 18- arc equally concerned for their own young, thereby acknowledging their common inte- 
— 1 — reſt in them. So alſo had not the Civil Law otherwiſe determined, the Child had follow- 
N cd the condition of the Father, no leſs than that of the Mother: For of the Son (ſaith the 
tex ice. Viſigothick Law) be born and created by beth Parents, why fluid be follow the condition of the 
thica. Mather only, who without the Father could not beget bum Among the Sclavenians, as in 
2 — ſome parts of Italy, among the Lambards and Saxons, the children are accounted either 
« Law jo bond or free from their Father, The Laws of 
dren by the but by the Father}, for the fluibamd and Wife, being 
Father. rying a Freeman, by the commen Law of England, the 17 
The _ uf dificrent from the Roman Civil Law, yet, as Ame, 
—— 4, the Law of Nature. And why not, fince 
Villenagis. both the Parents were Aliens, the Child born 
The kes Now let us admit that both the Parents are Slaves, it is worth our pains to know che- 
—— ——-—þ .. — ther naturally the Child be fo or not? And ccrtaialy if the Parents have no other means 
er i to breed up the Child, but in their Lords family, or at his charge, they have a power 
in this caſe, to deliver him up to the Lord for a Slave. For Ty 4 the Child were ingenuous and 
If che Parents free-born , yet in ſuch a calc they have Per Law to fell him: And in 
cannot main- the Farents were Servants to ſeveral Maſters, then by che Law of Nature 
rain tech were to be divided between their teſpective Lords. But if they had but one Child. 


bur at the . : 
Lords charge, of right it belonged to him whoſe Slave the Father was, the 
the Child ua Dy to 


for his half ; and yet of the Children of him that 
Slave, of bis Lord, two accrew to his Lord, and but one to the Lord of the Mother 
Otherwiſe According to the Edict of Theoderic, as Caſſiodere records. Now whereas | ſaid 
wr. thar the im C they 20 ent EI —— but at 
of their Lord, might deliver them up unto him as his ; it may ſeem that 
doth naturally ariſe from their ſupplying them with food and other neceſlaries, and 
fore where there is no ſuch * as where there ate other means to breed them, 
have no right to fell them: And fo it was adjudged by Charles the Bald, 
Right that theſe Lords have in the Children of their bond-fervants, ſprings from 
many years Alimony that is given them by the Lord, before they could be fervi 
to him, which they are to tecompenſe by their future labour. And for this cauſe, the 
Parents cannot diſpoſe of them to any other man, naither may the Servant flee from his 
Lord, until full ſatisſaction be given unto that Lord for the of their education : 
But it the Lord be roo unmercifully cruel, then that even they who have ſurtendted them. 
(elves as Slaves, may provide for their own ſafety by flight, is the moſt probable opinion, 
* 5 notwithitanding the charge given by the Apoſtle, and by the ancient Canons, forbiddi 
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„ , Seryants to flee from their own Maſters z, becauſe thoſe Precepts were general, and oppo- ; 
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ſed only to that error which was then growing, namely, that ed all manner of ſub 
jetion, whether publick or private, as being t with Chriſtian Liberty. 

Beſides that ſlavery which is perfect, there are others imperfect ; as thoſe that are li- XXX. 
miced to a certain time, ot to certain things, or upon conditions: Of ſuch there were There are di. 
divers among the Romans, as that of their lberti, nexi, add, afferipes glebe, ſtatu liberi : _— & 
Az allo among the Jews, there were thoſe that ſerved ſeven years, and that bound them 
{{lves until the next Jubilee, and then were free: And ſuch were the Feng among the 
7 beſſalonians, and all Mercenaries, amongſt whom are to be reckoned our Apprentices 
here in England, who for a certain number of years are under fo hard a diſcipline, as doth 
but little diſtinguiſh them from thoſe of a ſervile condition, and ſuch like. All which 
differences do depend, either ſome Laws or upon ſome Contracts, his ſervitude al- 
ſo ſeems to be naturally imperfect, who is born of Parents, whereof one of them is bond 
and the other free, for the cauſes aforeſaid. 

Publick SubjeCtion is, when any one Nation or People do give themſelves up to the XX XI. 

and command of another, either of one man or many, or of another people or Publick Sub- 
ation: The ſorm of ſuch a voluntary rendition, we have already ſet down in that of dien by 
: The like is that of the people of Collatia, Do ye give unto me, and unte the ju. cur. 


„manner of holding it, or of that arbitt 
7. 2 hen — hen by reaſon of ſome deli 2 
is an inv * r inquency, we X 
forfeit our liberty, and are f reduced into firvitade, by foch as have a right t© Who ahdeb 
puniſh us ; and who thoſe are we ſhall ſhew hereafter. And thus may not only private gained over 
men be brought into ſlavery, as at Kome , Qui ad dileffum non reſpondebat ; He ff Fes op 
to perform an Office, being thereunts chaſen, and they that were not i —— 
- 1 — | —_ 


— 
according to the 
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GNA. VI 


Of that Right which is derivatively acquired, by the — Fact of a man, 
wherein is handled the Right of Alienation of Empires, Things there- 
unto belonging, 


J. To make an Alienation valid, what u re» IX. Under this Title of Alienation, all Feef- 
quired from the Grver. ments and Morgages are comprebended. 
II. What it required from the Recevver. X. So under Empures,are all liffer Ja trons 
III. That Empires may be alienated, ſometrmes which cannot be alienated but by the ſpecral 
by the King, ſometimes by the People. * conſent of the People, or by Cuſtom. 
IV. That the Government over one of 4 XI. No more can the Peoples Patrimony be alie- 
Nation, cannot be alienated by | , nated by the King. 
if that part diſſent or be xorwilling . XII. That the fruits and mean profits of the Fa- 
V. Neither can one ur alienate the Govern- trimony, muſt be diſtinguiſhed from the Pa- 
m_— _ ves, wnleſs in caſe of m- m—_ it ow 
avoidable neceſſuy. I Some parts Peoples Patrumony . 
VI. The Cauſes . of this. be — the King for debts, 2 
VII. That the Empire over ſome place, may be and why. 
alienated. XIV. Tha a maniTT eft ame nt is a hind of Aliena- 
VIII. That no part of an Empire may be alie= mon, and 14 warramed by the Law of Na- 
nated by the King either for profit or neceſſuty. tre. 


Itherto we have ſpoken of Original Right : Now we are to treat of that Right 

which we det ive from another, and this may be done either by the ſact of the 

Perſon that gives it, or by ſome Law that warrants it; for that the right on- 

ers of things ſhould have power to aſſign their intereſts, cither wholly , or in 

part, unto others ( propriety being once introduced ) is moſt to the 

Law of Nature: And therefore Arsſtorle places it in the very tion of Dominion, As 

if that only were truly and ſimply ours, which we have a Right to alienate. Wherein two things 

only are to be obſerved, one in the Donor, the other in the Donee : Firſt in the Donor, 

the internal act of the Will only is not ſufficient, unleſs it be declared by ſome overt act, 

as by words, or ſome other external ſigns. For of the inward acts of the mind, we are 

no competent Judges ; neither is it congruous to the nature of humane ſociety : But that 

there ſhould be alſo a publick delivery of the thing transferred, is required by the Civil 

Law, which being now received by moſt Nations, is (though improperly ) ſaid to be 

required by the Law of Nations. So in ſome places it is required that every Alienation 

ſhould be publiſhed, either before the People, or before the Magiſtrate, and that it ſhould 

be alſo recorded; all which do certainly — from the Civil Law. But becauſe every 

Alienation of a mans Right ought to be done with ſound Judgment, therefore the acts ol 

the Will, that are expteſt by ſome overt ſigus, are to be underſtood the acts of a mind 
endued with Reaſon. 

Il. So likewiſe in the Receiver, ſetting aſide the Civil Law, it is naturally requiſice that 
What in the he ſhould expreſs his willingneſs to — of it, by ſome outward ſigus; which though ir 
Receiver. be uſually ſubſequent to the tender of the giver, yet may it alſo precede it As whea 

a man requires that ſuch a thing ſhould be given him, in this caſe it is preſumed, that he 
is willing to receive it, unleſs it do appear that he hath altered his mind; as to other 
things requiſite, as well to the transferring, as to the acception of a Right in things, 
and * both may be ſafely done, we ſhall ſhew more fully, when we treat of promiſes ; 
for concerning both theſe, Nature hath preſcribed the ſame Rulcs. 

11 As other things, ſo are Empires alienable by him, in whoſe dominion they truly are ; 
6 mpireswhe- that is, as we have ſaid before, by a King whoſe Kingdom is Patrimonial : But otherwise 
ter alienable. by the people, yet not without the Kngs conſent, becauſe he hath a kind of Right in ir, 

IV though but to the preſent revenue, which cannot without his own act, be taken from 
That the him: Thus it ſtands with a whole Soveraign Empire. 
whole cannot But as to the Alienation of any one part of the whole, it is further requiſite that that 
alienare the part that is to he alienated, conſent thereunto. For they that firſt entted into that ſocie- 
— — o ty, did (as may be preſumed) contract a firm and immortal League among themſelves, 
the Alicuar;. ſor the defence of all thoſe parts which are called Integrants : Whence it tollows, — 
On. 2 
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Cu kr. vi. 
theſe parts te not to under their own body, as the members of a natural body, whici 
cannot live without the Ii e of the body; and are therefore fer the preſervation cf ti 
body ſometimes juſtly cut off. But this boy whercot we now peak, is conſtituted af: © 
aiother manner , namely, by mutual conſent and agreement; and therefore its por 
ovcr its parts depends wholly upon the will and intention ci them who firſt inſtitutes t 
ſocicty, who without doubt would never have granted fuch a power to the whole, as to 
abſcind from it ſelf any of its parts, and to give them up into the power of another. 

Neither is it, on the other fide, in the power of any part to recede from the who's, 
unlets it be evident, that it cannot otherwite fubliſt : For, as we have faid already, 
in en, que fant humans inftituts , excepta uu neceſſitar ſumma, qe rem red It acl 
mere jus, mri , All bimane conſtitutions groe place te the Law of Num, in ef. s of 
angvedable neceſſry. Almoſt all Notions (Hh St. Anguftia ) ave taught by the very warce 
of Nature, te fſubwit to the will of the Conqueror , rather than ts hazard an urter dew aff. 
tion. Aud theretore,, as Hrrodetrs notes, Is that Oath, wherewith the Grecians band 
themſetves to be fu ful to the Perfians as ts the Conguerour „ this Salve was added, Niſiplane 
castles Vuleſs they were manifeſtly forced to the courrary. I has we read that Auaxilany was 
deſerecdly acquitted by the Spartans, tor delivering up the City ALMA , being diſtreſſed 
more by famine within, than by the Sword without. And Xenopher tells us, that the En- 
perour Avaſt aſi returned thanks to his Commanders, tor their timely ſus render of the 
City Ates tyrepelu, thereby preventing the unneceſlary effukon of blood, ſince it was i- 
poſlible to be detended. Con fame babitare virtues recuſar, V alour will nut colabit with famine, 
laith Procopuss, neuer can we expett that Nanwe ſhould att anz when ſhe want ud % 
ment. So Gba (in his Epiſt le to the Emperoc Alexis) being ltraicly cheged in 1.4 
riffs, Trcdding to neceſſity we muſt delrver wp the Town to thoſe, who u only beſiere us, but m n 
e ſtarve i, ( for what cu. alu do 19 aint the force of Nature ? 

Now the reaſon why, in cates of abſo'ure neccflity, every part of the ſocicty hath more 
right to defend it felf, than the body of that focicty can have over its parts, s; becauſe 
that part that is ſo neceſſitated, may uſe that Right which Nature gave it, before that lo- 
cicty was inſtituted, whichthe whole focicty cannot: Neither bet any man ſay, that the 
Right of Empire is ia the whole fociety, 25 in its tubject, and therctore may be alienied 
by it as things held in propricty may; for the Goverament is indeed in the whole body o: 
in irs adequate Subject, (but not divitibly in many bodies) as the Soul is ia per ſect Dodic 
Bur that neceſlit that enforceth us to ſlic back tothe Origigal Right of Nature ſor detence, 
cannot here have place: For under that Right the free uic of Nature is compi chende, as 
cating, and detaining what is ours, which are natural, but fo is not the Right of Aliens. 
tion, which recciving its authority from humane inſtitution, is from it to receive its 
bounds. 

But as to the Empire over ſuck a place, being a part of the Territory th lies vniah - 
bited and deſatt, I cannot dil et ary ic aſon at ad, why it may not be cf either ly 
a free people, or by a King with his peoples conſent. For as every part of the he 
have equally freedom of Witt, fo have they equally a Right to gaiatry whatluever any 
other would have; but the Territory it llt, whether wholly, or in its part, coalideced. is 
the peoples Common endiviced, and theretore wholly ar their diſpoſe; but os to the (o 
vcraignty over any part of the people, it, as | have aid, it cannot be alicnzted by th 
whole body of the people; much lets cau it be done by a King, who thouzh ke have tlic 
tull power, yet he hath i not fully 

And here | wuſ crave le e to diſſent from thoſe C who hold that no part of an 
Empire can he alienated by a Kipp, unlets it he for public æ profit or ont of necellity ; un 
tels they underſtand it in this ſcnee, that where the profit c equally a crew, both to the 
whole Nation, and to that part which is to be alienated, the conſent of both may eaſily 
be collected from their filence, though of no long time, which may much more cafily be 
prelumee, if there appear likewiſe a neceſſity for it: Bur if either part do manifeſtly de. 
clare againſt it, there can be no Right to alienate, unleꝶ the part ve evidently cuforced 
cither to ſeparate from the whole, or ſuftcr themſelves incvitably to be deſtroyed. 

Under Alienation is deſcrveuly compriſed even Infeudations, under penalty of condt- 
cation for breach of Faith,given to the Lord of the Feoff; ot when the Family is extiact *: 
For even this is a conditional Alienation, wherefore we often ſec, that 25 thoſe Alicnari- 
ons, fo theſe Infeudations of Kingdoms which Kings have made without the peoples cou- 
int, yea, and the Remiſſion of Homage too, have by many people been mate void. Now 
the people arc {iid to conſenꝰ, either when the whole body of them do met to express it, 
as the Germans and Gazls were wont; or when the ſeveral Provinces du it by their D. pu- 
tics, being thereunto fuſficicatly authoriſed. As in the German Empire, the conſert of 


the Princes Electuts d th both by Cuſtom and Covenants, conclude all the orders tlicreof Py 


m any Alicnation - for, Whatſorver we do by anather, 1s reputed cur wan alt i Id f,, quod 
per alin facimw. So neither can any port of an Empire be morgaged, without the like 
conſcnt; 
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conſent ; not only becauſe it uſually introduceth an Alienation, but for that Kings gte 
bound to their Subjects, to exerciſe the Soveraign Power by themſclves, and fo are the 
people in general to their reſpective parts, to conſerve the adminiſtration of the Empire 
entire, this bcing the chief end of their Conſociation. 

X. _ But as to other leſſer Civil Functions, I ſee no reaſon why the people may not, by an 
Inferior Jurii- hcreditary right, grant them at their pleaſure, becauſe they do not thereby diminiſh the 
—— nat intire body of the Empire; yet cannot a King do it withcut the conſent of the people, 
the Ring. it we confine our ſelves within the bounds of nature, becauſe the effects of a ten poiary 

power, ſuch as Elective, and legally ſocceſſive Kingdoms are, can be but temporary; yer 
may the people, as well by their expreſs conſent, as by their long continued filence, give 
that Right to their Kings. For fo the Hiſtories of the A and Perſians do inform us, 
that their Kings uſur ping this Right, did anciently give away whole Towns and Provinces, 
to be held by a perpetual right. 

XI. That part of the peoples Patrimony (being amongſt the ancient Grecian a part of the 
Nor the peo - common Fields) the fruits whereof were deſigned for the mainterance either of the pub- 
— patrimo- ick charge of the Common wealth, or of the Royal dignity, cannot either in the whole, 

or in any the leaſt part thereof, be alienated by Kings without the conſent of the three 
States, that is, the Clergy, Nobles, and Commons; becauſe they have no right to any 

thing more than to the preſent profits, no not to the ſmalleſt part of ir, as 1 have ſa d 

For, Quod mem non eft, cim nec exifuam purem alienare mils jou f, Of that which is net 
mine. I cannot alienate the ſralleſ part. Yet the people may ſoonct be preſumed to conſenc 
by their knowledge and lilence , in ſuch finall matters than in greater : And the like may 
be preſumed in caſes of common profit or danger, concerning the alienation of ſome parts 
of the Empire, if it be not of any great momeut, for that Patrimony was at firſt inſtituted 
for the good of the Empire. Pe | 

XII. But many are ceccived in that they do not rightly diſtinguiſh between the things ar- 
The parrimo- ſing from the Patrimony as its fruits or profits, and the Patrimony it ſeif. As for example, 
ny to be di- the waſhing of the banks of a River is patrimonial, but the increment which the Flood 
2 produceth is but the ſfuits and profits of it: ſo the power and right of raiſing a Tax is 
— — patrimonial, but the mony ſo taiſed is but the profits of that Right. The right to conf. 

| cate is patrimonial, but the Lands conficated are but the profits of that tight. 

XIII. Thole parts of the peoples patrimony, which ate fo deli ned as aſote laid, may upon 
n far forth juſt —— or morgaged by Kings, that have full and abſolute power, that is, 
that part — that hare power upon occalion to raiſe new Taxes upon their Subjects: For as Subjects 
_—_—— are bound to pay ſuch Taxes, ſo are they likewiſe bound to fatisfie that, for which any 
Py be paxn- part of their patrimony is for the publick good — —ů U—ꝛvuv— — 
ed by the kind of Tribute. For the very patrimony of t people is a kind of pawn given to the 
King for the payment of the publick debts , and any thing that is thus pawned to me, 


King , and 
why. | alſo have a right to pawn to another: Vet what hath hitherto been ſaid is of force, un 


leſs it be where the Laws of the Land do either enlarge ot contract the power either of the 

Prince or the pcople. 4 ; 
XIV. This alſo muſt be cbſerved, That under this Title of Alienation, we comptehend like. 
Teſtamems wiſe Teſtaments: For though Teſtaments, as ſome other acts allo, are beholding to the 
a kind of Al'- Civil Law for their form, yet is the matter of it nearly allyed to dominion , and it being 


enarion. | . granted to the Law of Nature. For a man may by Teſtament give away his Ellate, not 
_ only fully, but under certain conditions, nor irrevocably only, but with a power to 
revoke; and yet he may ſtill keep the poſſeſſion of what he ſo gives, with a full right ot 


enjoying it: For a Teſtament is an Alienation of a mans Eſtate at his death, and reve- 
cable till then, and yet reſerving in himſelf the ſul poſſeſſion, ard abſolute ſtuit on du 
Quiet. Pater ring life. And therefore Solon, in permitting his Citizens to make their Teſtaments, Ade 
Vide ſupra Bo, them abſolute Lords and Proprietors of what they bad. Sarely car Eft ater would be but burthbers- 
1. cb. 3+ f. 12+ ſom unto us, if the power we have in it during life, ſhould be taken away from u e dan, 
Abraham in purſuance of this Right (had he dyed childleſs ) had left, by his Teſtament, 
all his Eſtate to Eliezer , as we may collect from Ger. 15. 2 And the making of Teſta- 
ments was of frequent uſe among the Hebrews, as may appear, Dr. 21. 16. Eccluſ. 33.25, 
But that in ſome places it is not permitted to Strangers to make their Wills, is not to be 
attributed to the Law of Nations, but to the municipal Laws of ſome Countries, and if 
I miſtake not, enacted in ſuch an Age, when all Strangers were accounted enemies, aud 
therefore amoneglt the more civilized Nations hath long ſince been worn out of uſe 
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Helen. Wreckt, and a Stranger came I i, 
Such to deſpoil, # horrid fan. 


; , For what Right, faith Conſtantine, can the mi;ſortuncs of another create te 4 King, that be 
r 4. ſhould be enriched by a Calamity ſo much to be ed. And therefore Dian Projecnſu, n an 
png Oration of his conceraing Shipwracks, crys out, Abſit, O Jupiter, ut lacrum captemns 

tale, ex hominum infortumo \, Far be it, O Jupiter, — me ts taky juch advantages by er 
mens misfortunes. And yet ſuch a Right do the Laws of Nations very unjultly give ; 
as amongſt the Encliſh, the Sicilians: And fuch an ancient Law Sopater mentions to be 
in force in Greece. Chriſtian King of Denmark, upon the abrogating of this Law, com- 
plained, That he loſt an huadred and Crowns yearly. Nicer ſpeaking cf this Law, 
calls it a Cuſtome ſo barbarous as is not to be named, t then was Buer, meaning 
to defend this Law? He, namely, who reprehended Papinian for chuling rather to dye, 
than to act againſt his own Conſcience. | 
Propricty or Dominion being introduced, it follows, by the Law of Nature, That 
things are alienable two ways: Firſt, By commutation , which conſiſts in the making up 
of that Right which 1 want, whereby the ballance of Juſtice may be made even : or Sc. 
condly, By Succeſſion. Now Alienation by — of Commutat ion or Explet on is whea 
for ſomething that is, or ought to be mine, which I cannot receive in kind, I take from 
him that detains it or ſomewhat in lieu thereof, that is, tome other thang of valuc. 
Thus Irenews excuſeth the Hebrews for robbing the «Egyprians of their 
faith he, they might take and keep in c ation of their labour. Now that mf 
be thus transferred, is eaſily proved the end, which in moral things is the 
proof. For how otherwiſe can I be ſaid to receive my full Right, unleſs 
right owner of it? Seeing that it is not the bare detention, but the full power to 
diſpoſe of it at my pleaſure, that makes the Scales of Juſtice even. An ancient 
ple of this we have in Diedorw, where Heſronaws in lieu of thoſe things which being pro- 
miſed to his Daughyer by Iten, but not given, took away his Horſes. For 
Juſtice, when it cannot recover what is the tame, endeavours to pet the value of it, which 
in a moral eſtimation is the ſame. By the Civil Law no man, we know, can do humiclf 
Right : Nay, if any man ſhall with his own hands take away from another, but 
what is his due, it ſhall be imputed unto him as Rapine, and in ſome Countreys, be ſhall 
loſe his debt. And although the Civil Law did not dietly forbid this, yet from the in- 
ſtitution of publick Tribunals, it may eaſily be concluded to be unlawtul. But where 
are not publick Courts to appeal unto (as on the Seasand in Defarts ) there the Law of 
Nature muſt be our guide. So it ſhould ſometimes, when the Laws ceaſe but for the 
preſent, that is, if the debt can never be got otherwiſe : As, if the Debtor be 
to fly the Countrey before the Courts can be open; in which caſe the Creditor may 
lauf have rccourſe to the Law of Nature : Vet fo, that the Jodgement of the Court 
muſt afterwards be — before the Right of Propricty can be aſſured, as in the caſe 
of Reprizals; as ſhall be ſaid hereafter. But yet, if the Right be certain, and it be als 
morally as certain, That a man cannot by a Judge receive ſatisfaction for want of due 
proof, the beſt opinion is, That the Law concerning Judgements ceaſeth, and that a 
man may have recourſe to the ancient Law of Nations. 

III. Dominion being once introduced, that which naturally guides the Succeſſion to the 
The Eſtate of eſtate of a perſon dying inteſtate, ſetting aſide the Civil Law, is our conjeture at the 
an Inteſtaretro Will of the deceaſed. For ſecing that the force of Dominion is ſuch , that it may be 
whom dc. transferred at the will of the right owner, unto another: Therefore in caſe a man dyes 
ſend, poſſeſt of an eſtate, leaving nothing to teſtiße his mind after his death ; becauſe it is H 

credible that he would leave it ro hum that could next catch it, therefore ſhall it fucceed 
to him ro whom it is probable he would have leit it, had he lived to have declared ir. 
Defunttorum voluntatem intellexiſſe, pro jure et, faith Pliny Junior i To bave underſtood the 
Wil of the deceaſed, u ſufficient io create a Right. Now to the dead this favour is indulged, 
That in caſes that are doubtful, it is prelumed, That every man would do that which is 
moſt juſt and honeſt ; whercof in the firſt place is the payment of his juſt debrs, and in 
the next, that which, though not due, yet is moſt agreeable to our duty : And there- 
fore what is committed to a mans truſt may be reſtored, faith Pans, ( the perſon dying Inteftate 
that truſted it.] to theſe that ſucceed hum, becauſe it may be believed, That bis Will was freely 
to leave the lam ſul Inheritance wnto them. 

IV. t is much controverted by Lawyers, Whether Parents may be {ad to owe their chil. 
Whether Pa- dren Aliment : Some of them hold it to be agreeable to Natural Reaſon, but deny it to 
rents do owe he a Debt. But we think it fit here to diſtinguiſh of the word Debt, which may be taken 
Chil "+ BM either ſtrictly, for that which by Commntarive Juſtice we are obliged to do, or largely, 
part of their ſor that which cannot with honour or honeſty be left undone, as being a duty arifing 
goods. trom 
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from another ſpring, but not from that of Juſtice. Now Aliment is due to Cin tren Felt Renan 

(if Humane Laws do not otherwiſe determine of it ) in this looſer ſenſc. In which, ! 

conceive, that of Fal. Aariny is to be underſtood, Onr Parents by now unt as, bv: 

— — ring And that allo of Plawch, in that mo 
Oration of his, 


— _—_ 2 


" 
2.06614 


lows, That with great equity they feed their lutle ones by turns, ( Summa entitate alternant 
cb — is, that Ang Corn Civilians SIE the Education of Children to 
the Law of Nature. Ang Emmpides comprehends all Creatures under once and the fame 
Law, Which, faith he, ir commer 4s well te men amons themſelves, as to them, with all cher 
Creatures. For that which Natural Inftindt commends to them, the fame doth 
Reaſon preſcribe unto us. Of fuck force is Natural affeition, that ut cy perfw.tdes its to 
nearsſh cr Cinldren, faith FJoſtiman. Nature is an Indulgent Miſtreſs to all lrmg creatures, 
them bew to conſerve net only themſel uct, but thoſe that are born of them; that 
Z this fuece Charity (he may aſpere to make ber ſelf immortal. Quintili.os brings in te 
Son 
demm that 


a Portion of his Fathers Eſtate by the Law of Nations. Aud Saluft con- Parton te 
his part of the Inheritance. And becauſe this is a that we owe to Nature, there- 


eſtament as impious and unnatural, which the Soft is excluded from £99n te 


our care; and that in caſe it be neceful, we ought to leave them enough to preſerve that end ne. 
like which we gave them: but beyond neceſlaries, is no man bound by the Law of Na- — 
ture to provide for them. Neither ate we bound to nouriſh out Sons only, but thoſe al- provide for 
ſo that proceed from them, yea, even to the third generation, according to Juftinian, them, 
and that for humanity ſake : Neither ſhould our Charity reſt here, but it ſhould extend ic 
ſelf even unto thoſe who iſſue out of our Loins, and ate born unto us by ſtrange women, 
il = cannot otherwiſe be maintained. 
| ought alſo to nouriſh their Parents; not only in obedience to many whol- V. 

but in common gratitude, like the Storks, who when their Parents are ſpent . Cette 
ith age, feed them, and being faint, receive them on their backs, and carry them m we g. 
to place: And therefore in foſtering thoſe , who when we were Children fed are to be 
we are Proverbially ſaid, To imitate the Stork. Solon is highly commended for preferred hee. 
of infamy upon thoſe that did it not: Vet is not this ſo ordinary as that de their Fu. 
ſaid of Children. Becauſe Children when they ate born, bring nothing hy. 
world with them whercby to live; and have probably a longer time to live f mne 
their Parents have. And as honour and obedience is properly due to Pa- , x 
to Children : So is Suſtentation due rather to Children than to Parents: Reverence to 
is Latian to be underſtood , when he tells us, That it 6 more arreeable to Farens, and 
47 for Parents to love their Cluldren , than for Children their Pa — — * 

alſo of Abende, That which begets, iu always better affefted to the thing — 2 

than that which u beg egen, can be to the begerter : — a 
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which dere 9 w. Whence it comes, That without the favour of 
Civil Law, the firſt Succeſſion to the goods of the Parents is tranſmitted to their 
Children; it being preſumed, That next after themſelves, they would that thoſe born 
of them ( as being part of their own body) ſhould be plentifully ſupplicd with all 
things, not only neceſſary for life, but for a more honeſt and comfortable livelihood. 
Inſenach, that were all bumane Law: aſleep, yet, as Paulus the Lawyer obſerves, would nu 
tural Reaſon, whoch ut at it were 4 filent Law, adjudge the Fathers Inheritance wits bis Chil- 
dren, and wroeſt them un it, as thery due, by an ed Succeſſion. But yet, as Papinianics 
notes, comer Parents claim the eſtates of their Children, by the ſume Right as Children do 
the Inbernance of their Parents Fer Parents are admitted to their Childrens goods meerly oat 
of Commuſeratien \, but Children to r Parents by the ceommun war, that ts, both 
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: A dams and of their — Both in his third Book of the life of * gives this 


VII. 
Abdication or 
exheredati- 
on. 


VIII. 
The Right of 
Baſtards. 


Reaſon why Afoſes made no proviſion for Parents out of their Childrens Eſtate, Becauſe 
ſeeing that the Law of Nature did provide that Children ſhould facceed their Parents wn 


thur Eſtates, and not Parents their Children, therefore did Molcs paſo over in fexce , 


what was contrary to the deſires of all Parents, and might prove uniacky. Hee v 

may oblerve, T hat the Inheritance of Parents deſcends upon their Children, by a twe- 
told Right; partly, as a meer debt of Nature; and partly, out of a Natural Conye- 
Cture, That it is the Will of their Parents, that their own Children ſhould be welt pro- 
vided for. Sang honorew relinquit, faith Val. Max. of Quinta Hortenſun i, Hit honour 
he bequeathed to bus Blood. For though he deteſted the Wicked life of his Son, yet dy- 
ing, Ne erdinem nature confunderet, non nepotes, fed har edew ſeripſn , To preſerve the 
order of Nature, he made bus Son, and not bis Nepbews, heir to bus Eftate : Thinking it 
eneugh, that he had declared his diſlike of his Wl manncrs whileſt he lived. And 


of the Nephew to inherit the 
bels Which gave occaſon to that He- 


— Aud as 
ae Neg rk here 
call 


aſe of Vice- 


an Eſtate repreſentin 
of mf of wiſſon of the Land of Canaan 


amongſt the Children of Jſ-ael, doth ſufficiently demonſtrate. As our Sons and Daugh- 
ters are neareſt unto us in blood, ſo are thoſe who are bora of either of them, as Demo 


ſthenes obſerves in his Oration againſt Ac art ata. 


What we have hitherto ſaid concerning the Right of Succeſſion, ariſng from our Con 
jectures at the Will of the Inteſtate, is of force, if there a no certain ſign, that 
he was otherwiſe minded. Such in the firſt —— nag 8 e Grecians an Abdication, 
or a manifeſt renouncing, or caſting off of the perſon « — And among the K. 
maus an open difinheriting of him; yet fo, that if that perſon did not by his crime deſet ve 
— he was to be allowed ſufficient to ſuſtain Nature, for the Reaſons 
aforeſai 

And here we may add another exception to this general Rule, that is, If it do not 
ſufficiently appear that ſuch a Son or Davghter was begotten by him: But yet we know 
that of ſuch matters of fact there can be no certain knowledge: But of ſuch acts as 
are publickly done before men, there may be ſome certainty upon the T eſt of 
ſach as beheld them. In which ſenſe the Mother may be certain that the Child is 
hers, by thoſe who were preſent at its Birth and Education ; but thus certain 
cannot a Father be. Which Homer firſt, and after him Afenander thus intimates : 


Know direftly no man can 
From whas ſtock, himſelf firſt ſprang. 


And ſo in another place he thus diſtinguiſheth between the Parents, 


Fathers do love their Children, Mothers dete 
She knows them hers ; but this be takes by rote 


Therefore ſome way was thought fit to be ſound, whereby it mlght probably appear, 
who the Father of every Child was: And this was Marriage taken in its Natural terms, 
that is, for ſuch a cohabitation, as placeth the woman under the cuſtody or fateguard 


of the man. But whether by this, or ſome other way, the true Father of the Child be 
known, 


— 
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known, or that any man doth own the Child as his; by the Law of Nature, that Child,a* 
— rms ene ſhall inherit. Neither is this ſtrange, ſeeing that we ſee meer 
ſtrangers (being adopted for Sons) to ſucceed in the Inheritance, only by conjecture at 
the owners will. And the Nephew inſtead of the Father; as old Jacob ed Fpbrain: 
and Aue, into the number of his Sons, in the Read of their Father Foſeph. But our 
Natural lilue is differenced from our Legitimate by Law only. SO Earipides, 


Baſtards, no leſs than thoſe in Wedlack, born, 
Ave our 1, although by Laws they 're left fern. 


And yet may thoſe alſo be adopted Sons, if the Laws forbid not, as it was anciently 
mitted among the Romans, by the Laws of Anaftafiws: Hut afterwards in favour to 
ful Marriage , there was a more difheult way found, to make Baſtards equal 


by the prohibition of the Law, but even by agreement, when 


not 
12 ou by both parties before, That they that are to be burn by that Medlock 
ſhall receive only Aliment, but no part of the Ancient Inheritance. And fuch a Marri- 


age the Hebrews call Concubunary, although made with a Free-woman : Such was that of 
Abrahams with Kaba, called theretore lus Concubine, Ger. 25. 6. whole Children, to- 
＋ wich [ſhnarl the Son of Agar his Bond-maid, ate ſaid to have received gifts, that 

Legacies , but no part of the Ancient Inheritance. 80 it was ancicntly among the 
Alexicans, who gaveall to the eldeſt fon, but nothing to the reſt but ſuſtenance only: 
And not much better are ſecond Marriages in Brabarr, where the Children by the ſe- 
cond Venter , have no ety in the Eſtate which the Father held at the death 


of his former Wife. The like Law we find among the ancient Burgundians. 

If a man dye Childleſs, and withal lateſtate, on whom the ion ſhould de. IX. 
ſend, is not calily to be determined. There being no one thing wherein the Laws do ALI 
more differ. All which differences may — be uced under two Heads, jcqae. in 
whereof the one hath reſpect to the neareſt of kin, the other to the ſeveral Spring- whom ſhall 
heads from whence it deſcended : That which came by the Father, to his Relations; and the Eſtare de- 
that which came by the Mother, to hers. But here we muſt diſtinguiſh bet cen the ancient -—— 
Inheritance, and that lately purchaſed : That of Flu muſt be underſtood of the former, EHu wo his 
Ego Ligum conditer, &c. Theing 4 Law giver, faith he, ds ordain, That neither your Pere Relations, the 
ſons nor Patrimonial Eft ates are in your own power fully, but your ſtock and lmeage have a Rirhe Mothers to 
thereunts ; as well they that now are, as thry that are te come. Whereby it teems that Flats _ ; 
would have zaigy mryow, the Ancient Inheritance preterved intire for that Tribe or pq. t be 
Kindred by which it came: Which I would not have fo to be underſtood, as though continued in 
it were not natur ally lawful to diſpoſe of any goods that deſcend unto us, from either the fame 
Parents or Anceſtors otherwiſe. (Fot ſometimes to relieve the wants of a Friend, who Tribe. 
hath well deſerved of us, is not only commendable, but neceſſary.) Bur (that in a caſe 
ambiguous) it may g=_ what we ought to believe the will of the lat ſtate was. For we 
take it as granted, t he that dies hath at his death a full Right to diſpoſe of his Eſtate. 

But ſince it is impoſſible for him to retain this Right being dead, and that it may be pteſu- 
med, That he would not altogether loſe that Right, whereby he might gratiſie his Friends: 
It concerns us to enquire in what order this bencfit ſhould naturally deſcend. Whereia 
that of Aviſfteele is moſt rational, Fs oft gratian referrs ei qua benefecit quam amico con- 
erre lem ici, That it u better to retwn thanks to our Benefattor, than to oblige new Friends. 
as Cicero faith truly, There « no duty ſo neceſſary as that of Gratiude: For ſince Libera» 1 
hy bath but two Br anches, whereof one i ts de good, the other ts good ; the former we be. firſt 


may ds if we will, but the Latter we muſt do if we wonld be honeſt, and can do ut without inju- to be gracii- 
reater reſpelt unto hum from whom <4, and then 


any. $0 St. Awbroſe, It becomes every man to have 4 | 
— meh than unte ethers. And — after, What car be more agi dur Friends 
eur duty, than not to return what we have recerved ? Now our Gratitude is expteſt either —_— 


to the living or © the dead, as Li obſerves in his Funeral Oration, It is ſhewed in 
doing $0 to their Children, being naturally the furviving parts of them, and unto 
whom their parents, if living, would have been moſt beneficent. Ir me conferes quicquad in li- 
res mes contuleris, faith the Fiſber man, in Procepias, who was about to adventure his py. no; 2. 
life againſt a Dog-fiſh, to gain a very great Pearl for the Emperour Cf or, That it the 
beſt Gratitude that it ſhewed to the d + For what, O Emperonr, than ſhalt confer on my Chl. 
dren, 1 I periſh, thou beftoweſt upon me. And according to this rule did they walk who 
fr the Jain, Laws, inthat queſtion concerning whole and half Frothers, and in 


that concerniug Couſins in Blood, and ia lome others. Brothers, faith Ariſtotle, do love 
each 


— ä —  —_ 
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each other, being born of the ſame Parents : Ortus communis iplos quaſi coſdem facit „ 0. 
common blood whereof they are made, makes them almoff one and the ſame, Whence ſrarer 
is quaſi fere alter, A Brother is but almoſt another, or a7 ove caſt in the ſame mould. For as 

4A. Max, lis, the hig heſt bond of Love is deſervedly that which Couldren owe their Parents, from when they 

3.6. 5. receive the moſt and the greateſt benefur, as their liver and IH + So the next is that of 
Brethren to each other, as having recerved the ſame benefirs regerioer from the ſame Parents. 
And therefore for Brethren dying Chi $ and latcſtate, to ſucceed one another, is 
(according to Faſtin ) the Common Right of Nations, But in caſe he, from whom the 
goods laſt deſcended, be not to be found, nor any of his Children ; it remains that rhe 
thanks be paid to them, to whom, though not ſo much, yet next after him they are 
notwithſtanding due; —_ to the Parents of the next degree above him, and to his 
Children: Eſpecially, ſeeing by this means it may be continued between the Kinfmen, both 
of him whoſe inheritance it was, and of him from whom the ſaid goods firſt de cuded. So 
the ſame Ariſterle, Couſin Germans, and the reſt of car Kinifolks, ave linked rogether by ther Va- 
vents, as being born of one common ſtock, ; her ſo, as ſome ave mare nearly allyed than obers, 
according to their reſpetfivve birth. Thus by the Law of Afoſes , the Uakle tucceeded after 
the Brothers, as being nearer unto the firſt Owner , than the Brothers Children , 
Numb. 27. 10, 11- 

But as to that part of the eſtate that is but lately acquired , becanſe there lycs no ob- 

ligation of thankfulneſs to our Anceſtors for them, it remains that the fucceſhion ſhould 
of paſs to him, that was deareſt to the perſon deccaſed, which is prefumed to be hu neareſt 
Kinſman, who is as it were his own Prev. 11. 17. ot his Brother, Dear. 15. 11. For 
our love to our kindred ſhould be propertronable to the nearneſs they ave une u un blood, ſo that 
after our Parents, they are beſt to be provided for , who are by nate min the neareſt relation 
wito them. And therefore the Grecrans, as ſaw tells us, The Goods of the deceaſed, 
did alwayes deſcend unto the next 7 mn. Whereunto he adds, What can be more a, thas 
that the eſtate that was a kinſmans, deſcend unto 4 bm # How well wonld this con- 
ſerve Humane Society, faith Cicers, and promete the bonenr of private Fanulier, if the nearer 
any man were allyed unto us, fo much the more benign and ifal we would be wits bums ? 
Next unto our children, the fame Cicere placeth our loving kindred, who as they are 
neareſt, ſo ought they to be deareſt unto us; and to privvide for theſe eſpecially, tr 4 Ale 
that we owe them, not by Commutative Juſtice , but by Diſtributive , as being moſt 
worthy, for the honour that is due unto our own blood. And therefore the ſame Cieers, 
ſpeaking elſewhere of that natural affeftion which every man bears to his own Relati- 
ons, tells us, That from thence ariſeth the Teſt anents and Legacies of dying wen: It being 
much more equitable, to leave our cſtates to our own kindred, than unto Rtrangers, 
This is the Charity that is moſt acceptable to God, as Eſay tells us, To feed the lun 
to clothe the naked, and that we hide not our ſelves from our own fleſh. And St. Ambroſe highly 
commends that lberality that is ſhewn to eur brethren and fag, ar bring next in blood to 
us, Now that ſucceſſion that thus deſcends from a perſon dying lateſtate , is but as it 
were a ſilent Teſtament, which the Laws of Nature and Nations make Authentick, by 
gueſſing at the will of the deceaſed. Thus une, allo, Next wits them who clave 
4 Right by the Teſt ators Teſtament, are bus kindred in caſe be dye Imieſtate ard Cnldleſs t mu 
becauſe the Goods of the deceaſed are in Fuſtice duc wits them, but becauſe bring deferred, and 
as it were left without any certain Owner, none can praend ſo mach right to them 41 they, being 
the next of kin. And what hath been ſaid of Goods newly purchaſed by the perſon dy- 
ng Inteſtate, That they naturally deſcend to his neareſt Rc lation; may as truly be ſaid 
of ſuch Goods as deſcend unto him from his Father or Grand-farher , in caſe neither 
they, from whom they deſcended, nor any of their children do ſurvive, to whom in point 
of Gratitude they ſhould return. 

Now though what we have here ſaid, be moſt agreeable to Natural Conyectures, yet 
are they not by the Law of Nature neceſſary : wherefore, from divers cauſes moving mens 
wills, ſucccſſions do uſually vary, according to the diverſity of Agreements, Laws or 
Cuſtoms rationally — ; whereot will admit of ſubſtitut ion in ſome degrees ; 
others not. The Ancient Germans were altogether ignorant of that kind of fucceſſion 
which we call Repreſcntative, even among their children; as that the Eldeſt Brothers 
Son ſhould ſucceed in the room of his deceaſed Father : which Right firſt took place in 
France by an Edict of Childebert ; and was firſt introduced into thoſe parts beyond the 
Kbine by Orho. So the Ancient Scerriſh Right of ſucceſſion went according to the ſole 

Portans 7- proximity in blood, and not by ſubſtitution, it being ſo decreed by the King of England, 
ben, who was choſen as Arbiter, to decide that difference. In ſome places regard is had to 
the firſt Purchaſer; in others, this is neglected. There ate ſome Countreys, where the 

ſicſt-born carrics away the greateſt part of the eſtate, as among the Hebrews , but in 

ſome others, all the Children ſhare alike. In ſome the kindred by the Fathers fide, only 

ſucceed; in others, thoſe by the Mothers, have an equal portion. Ia ſome, regard is had 

o 
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to the Sex ; in others, none at all. In ſome, the kinsfolks in the next degree only are ad 
mitted ; in others, they admit thoſe in degrees more remote. To trace all, would be 
tedious ; neither is it my purpoſe ſo to do. But this we muſt grant, That where t e 
deceaſed hath declared nothing of his Will, it muſt be preſumed, that che Eſtate ſhould 
pals, as the Law or Cuſtome of the place doth order it; but not fo much by the power 
of the Empire, as by the force of this Conjztare, which alſo rakes place againſt thoſe 
in whom the Supream Power refides. For it is very probable, that what they by their 
Laws command, or by their Cuſtoms approve of in their Subjets, the fame in their 
own aus, they hold to be moſt Equitable , ſo as no great damage ariſeth to them 
by it. 
” As concerning the Socceſſion to Kingdoms, we muſt diſtinguiſh between thoſe that are XII. 

Patrimonial, and in a full and abſolute manner polleſt, and thoſe that are held in ſuch How fuccef- 


a manner as pleaſcth the People. The former fort may be divided even between "*Þ yp i 
Sons and Daughters; as in the Kingdoms of Egype , as Lacan teſtifies, 2 
— 7 
— — — — 
Reginam ſen ferre Pharos. q — 
and 
In Throne * 


Dient of Sexes there in none. 


men were permitted to Reign, faith 
and Ter :| the 


ed 
_ lets ca — my gue King of the — — hus 
| the Son of Hercules ſucceed to Hu Lacrians by Adoption; as Sr. . g. 
2 in the Kingdom on — by the Judgement of his Father 
— having no lawful Iſue. The Tn no difference between Baſtards and T 4 1. 
that are Legitimate. S0 Herodotus of the Perſians, Aer off illie ut Nathoe rognet din 
alias reperitur Who admit of Baſtards, till one that u legitimate may be found. 
nd we read in Jiu of a Treaty between King Arbeas and Phibp concerning the Ado- 
ing of Pal to ſucceed him in the Ki of Scyrhia. Jugurtba, though a Baſtard, yet L. . 
acceeded in the Ki of Namidia by | The like we read of thoſe King. Jet 
dom which the Geths and Lombard: c that the ſucceſſion often paſſed by Ad 
=_ „the ſucceſſion to the Ki ſhall to the neareſt of kin ro him that 4 
poſſeſt it, t he were ing of kin to 


, ju hs 6. 20 & + 
firſt King. If any ſuch ſaccefſivc — 1 


be in force in thoſe places: Thus did AGtbridater in Juſtine plead, That Papblagenia be- 
— — by the death of all ita ick Kings. 


But in caſe caution be given, that the K ſhall not be divided, and yet it XIII 
be not who ſhall ſucceed, then the Eldeſt, Son or Daughter, (hall enjoy tn Kingdom 
the Kin - So faith Nicetas Coniates, Nature indeed obſerving ber own order , gives the wat are la- 


greateſt honour to the firſt-born, But God bath a ative above Nature , and A not at} A de. the 
wayes by ber order. And ſpeaking of [ſaacias, he faith, That by bus birth-right, the fucceſ. — — 
ſan to the Kune dom was bis. The like is aid of Hircams in N. in the Tabaad, under 
the Title of Rings, we read, That be that bath the beſt title te an eit ue of inheritance, bath alſo 
the beſt title to the poſſeſſion of 4 Kingdem 7, and therefore the eli} Son u Ae preferred 
before the pun Heredans makes it the cuftome of all Nui for the eldeſt Son to ſucceed 
uw bus Fathers Throne. And in another place, he terms it, the Law of Kingdoms. Livy 
makes mention of two Brethren, Mllebrogs, contending for a Kingdom, whereof the 

ger had the worſt Tile, but the greatefs Power. all Darus his Sons, Artabazanes 
being the firſt-born claimed the King dow as bu berth-righe : Quod Jus & ordo naſcendi & 
Natura ipia gentibus dedit ; Wheieb Right, faith Juſtine, both the order of birth, and Nature . 2 
i felf bath groen ts Nations : which in another place de calls, the Law of Nations. AS 140. 
Lovy Alto faith, It is a priviledge due by the order both of Age and Nature; yet muſt , 
this be underſtood with this teſtric dion, unleſs the Father by his Teſtament do —_— 

X iſpote 
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diſpoſe of the ſucceſſion, as Prolemy in Jaſtin, did his Kingdom to his youngeſt Son. Bur 
yet he that ſhall thus ſucceed, is bound to gratifie his Brethren for their flares u ith ail 

kv reſpect and honour, if — forth as ng ct to do it. 

any. Bur thoſe Kingdoms the Peoples free conſent are made heteditary, may by guel. 

A _ ſing at the will — people be transferred. Now, becauſe it ma cally be = Loy 
pics conten that the people will give their conſent to that which is moſt (xd nt; therefore in 
tary, if the firſt place it will tollow, That unleſs ſome Law or Cuſtome do otherwiſe determine, 
in doubt, 1s (as in many it hath and may do) the Kingdom ſhould ſtand entire and undivided ; be- 
- — * cauſe whileit ſo, it will be the better able, both to defend it ſelf, and to conſerve the 
Lib.21, people in peace and unity. Of this opinion was Juſtin, Firmiar farurum offe reguum, f 
a Kingdom peres a remanſifſet, quam ſi portiombus inter files drorderetw, arbutr abantur \ Tru judged 
ted is that the Empire would be more firm, being intirely poſſeſt by ene, than it could poſſibly be, of 6 
— vided ſt many Sons. 
28 Again, i being granted, that the pcoples conſent is eafily gained to what ſhall be 
xv. molt expedient, it will in the next place follow, That the ſucc ſhould deſcend from 
Theſucce. the firſt King in a = line: Becauſe that Family was then clteed, as being thought the 
on not to lat moſt Noble; which Family being extinct, the Kingdom doth return back to the 
beyond the Thus Curtius adviſeth *, That the Soveraign 
line of the 
rſt King. 
* Lib. 8. 


XVI. 
Natural Iſſue 
not concctu- 
ed 19 it. 


ſuch a caſe can be given to avoid Controverſies. For which cauſe it was, that the 4 
cedenians preferred Demetrius the younger Son to the Throne, rather than Perſews the 
elder, becauſe he was — — — — the 
people are apt to conceive greatcr to have their Kings in greater eſteem 
PenF ation, wrhen they know them to be deſcended from a Royal Srock. 


Eft in Tuvencis, «ft in equis patriom 
Wire. 


In Horſe and Oxe we may deſcry 
The Syre's Generoſuy. 


to the Median Empire : For, faith he, / ne Sou that is legitmare. So Virgil concern- 
ing King Lat, 

He had no Son, ne Iſſue Male 72 
ad. n. Homer di of the Kingdom of Crete, doth very wiſcly aſſign the reaſon why in 


ſucceſhons the is commonly preferred before the younger, namely, fo ft for tber 


Libk.z, [rierity of Age; and ſecondly, for their greater knowledge and experience. — 
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Of Succeſſion to Kmgdoms. BOOK IL, 

Baronies that are held by Homage or Fealty to the chief Lord. As in the Counties 
Artoiſe, Champane, Tolonſe and Brittany This was the order of ſucceſſion preferibed 
the Dutchy of A by the Em Sigiſmand, Anno 1432. and by Charles the 
and King of Spam, to Philip the Second in his Kingdoms and Principa- 


| - no Law or Example 
| | hopes cor 


Parents, who had they I! 
There is likewiſe another lineal ſucceſſion 
which differs from the Cognatical, in that it 
which, from the Kingdom of France takes irs riſe 
ſucceſſion. - Kingdom of If-acl ſeems to 


Agnuicalſuce 
cethon. 


deficient, recourſe is had to is ſometimes preferred 
before the former ;, as in eAthiopia, where the Kings Siſters Son did alwayes ſuc im ; 
which Bede records alſo of the H where the kindred of the women were 
the ſucceſſion. The like we read of the Indians; So Taciias of the Germans, 


— bee nn that 
be preferred before others; as it was anci 
1 did foceeed in the Kingdom, before 
Cuſtome was introduced in Africk by the Teſtament of Gizerich, wherein 
other things, he chargeth his Fandals, That they ſhould admit of bim only int 
that any time unte bumſelf,, in 4 right Maſculine line , and of al . 
eldeſt, and then the next in order, wherein arded not the preſent „ but the firſt 
Acquiſacor ; Which order, whether Gizerick himſelf learnt from _ 
whom it had been long obſerved ; or whether they learut it from ſome 
Nations, is a queſtion. The like was of old in uſe among the happy Arabians, as may 
be gathered out of Strabo. And the later Hiſtorians report the ſame of Taurics Cherſone« 
ſ«: : Neither is it ſo long ſince the Kings of Feſſe, and Aforoccs did the like. ſpeak. 
ing of Maſiniſſa, ſaith, That whilſt he made War in Spain for the Carthaginians , bu Father 
dying, the Kingdom fell according to the cuftome of the Numidians ants Deſalces the de- 
ceaſed Kings Brother. The ſame Cuſtome is in force all Maritane, 25 Mars- 
ana teſtifies : and in the Kingdom of Aexico and Peru, as the Hiſtories of thoſe re- 
iſe tothe Family, Andthloagreesbeſ withthe Renee 95%, thongh ſors Interpreter 

t to amily. is agrees beſt wi Roman Laws, 
do wreſt it otherwiſe. Theſe things premiſed, it will be no hard matter to reſolve all 
Controverſies which do ariſe, concerning the Right of Kingdoms, which the different 
opinions of Lawyers have made fo intricate. 

And in the firſt this Queſtion ariſeth, Whether a Father may exheredate his 
ſucceed in his Kingdom ? Where we muſt diſtinguiſh 


- 
7 


yea, though there 
it i a Father to 


Alimony he have | 
He may, if Crime worthy of death, or 2 —8 f | 
the Kingdom own whereby otherwiſe to ſubſiſt. Thus ms e punt 
2 8— his Birth. right, and Adomija by David with the loſs of his : 

dom was in a manner Patrimonial, though not by the right of War 
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Now if he that of a diviſible Eſtate may have his ſhare; and in that which is indiviſible, is 
preferred by the — * his birth: Surely even the Inhericance muſt follow that 
Son which was born before his Fathers firſt Inveſtiture. But even in a Lineal Succt Hon, 
a Kingdom is no ſooner got, but the Children which are antenate, do immediately con 
ccive an hopes of Succeſſion. For admit that there are none bora after, furcly no man 
will ay, That thoſe before born are to be excluded. But in this kind of Succeſſion a» 
hope once conceived begets a Right : Neither doth it by any poſt ſact determine, unleſs it be in 
a Cognatical Succeſſion, where it may be for a while ſuſpended, by reaſon of the prix iledge 
of Sex. Thus was the caſe decided in Perſia, between and Artaxerxes ; in Fades, be- 
tween Antipater, the Son of Hegzed the Great, and his Brethren ; In Hungary, when 
— 4 began his reign ; and in Germany (though not without Blood ) between Ore the 
Au,, 24. firſt, — and in Turt y, between Bajazer the antenate, and Gemes the poſtnate, 
to the Empire. — ha — __— that the choice of the Kings of Fer- 
' ſia did much depend upon the fi of the people; yet were thoſe ſuſſtages always li- 
14h,23 mited to the Royal Family: For thus much doth Auna teſtiftic of the Arſacide, who 
being Parthians reigned in Perſia, And the like doth Zonara in Juſtin, of thoſe Perſrans 
that ſucceeded thoſe Parthians. 

XXIX. But that it was otherwiſe in Sparta, we attribute to the Laws proper to them only, 
- which gave the Sons that were poſtnate the Preheminence, for their more Heroick Edu- 
cation. The like may alſo happen by ſome peculiar Law made upon the firſt luveſtitute, 
If a Soveraign Lord ſhall give unto his Vaſlal, and to thoſe that ſhall be born of him, an 
Empire, to be held of him in Fee : upon the ſtrength of which , Lewis (in 
the conteſt that aroſe between him and his Brother GA for the y of Afillan) 
did principally rely. For in Perſia, That Yerxes the Poſtnate Son was preferred before 
Artabazanes the Antenate, was more - by power of Arofſa his Mother, than by true 
right, as Herodotus obſerves. For in ſame Ki when the ſame Controver fic 
ds aroſe between Artaxerxes, Anemon and the Sons of Deu, and Fan- 
ſardis, Artaxerxes the ficſt-born, though begotten by his Father in his private condi- 
tion, was notwithſtanding ſaluted King. Unleſs we take that as which A- 
mi anus hath delivered unto us, That the Succeſſion to that did much depend 

upon the ſuffrages of the e, confined only within the Royal ſtock. 

XXX. It is no leſs diſputed Wars and Combats, whether the eldet brothers 
Whether the Son, his Father being dead, ſucceed before the ſecond Brother. Bout this in a lineal 
Nephew ty.» deſcent will hardly admit of a diſpute. For herein are the dead reckoned as living, in that 
be to be pre- they are able to transfer a Ri 
ferred before doubtleſs in ſuch a Succeſſion be pteſetted, without 
the younger where the Succeſſion is cognatical, the be preſer- 
— red before the Uncle: becauſe in ſuch neither Sex nor Age ſhould make us ro 

decline the right line. But in ſuch Kingdoms as are hereditary, yet diviſible, there ſhall 
each have a ſhare, unleſs it be where the Right of ſentation is not as yet received : 
as of old among many of the German Princes : For it is but of late that Nephews have been 
admitted before their Uncles. But where it once comes into debate, ſurely the Ne- 
phews caſe is to be preſert d, as being moſt pleaſing to humane Nature. And where 
by the Civil Laws of any Nation, _ 7 — Succeſſion is ly admitted, 
there the Son of the deceaſed Brother | 
in that Law the word Proximus, that is, Ne 
that are extracted out of the Roman 
as inſpect them. But this is the beſt 
underſtood, the ſenſe of words muſt 
artificial. So that under the name of Sons, 
and under the word Dead, may in 1 
Laws do uſually ſpeak thus. And thus he may 
the Laws preſent in the next degree. But yet in Ki 
withal individual, and where this Repreſentative is not excluded: Neither is 
the — s preferred to the Succeſſion, nor always the ſecond Son, but as 
| amongſt equals; wore ee 
Dia. i. 6. caſe is beſt that is eldeſt. For as we have ſaid before, in hereditary Kingdoms, Succeſ- 


ſion is bs Sr Lowes, of Among the Corumboans, the Son of the 

Procep. Nara. deceaſed King did ſucceed in hi Fathers Throne, 80 the Vandal it was provi- 

my ded, That the next in Blood to the firſt King, and the ſhould be declared Heir. 

| So that the ſecond Son, becauſe of his maturity of years, was preferred belore the Son 

Vid. . of the eldeſt Brother. So in Sicily, Roberr, being the Second Son, was advanced to the 
Ax Throne before Aferrell, his elder Brothers Son, not properly for the reaſon fanhed 
Bartolus, becauſe Sicily was held in Fee ( as it wert) by a Superiour Lord; but beca 


that Kingdom was hereditary. There is in G an ancient example, of fuch a 
Succeſi:on 
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his Dang 
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Succeſſion be there in force. 
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CHAP, VIII. 
Of Dominion vulgarly ſaid to be acquired by the Law of Nations. 


I | attributed to the Law 
dae was . 


thereby due. 

IL Fiſh and Dee in Ponds and Part, ave 
by the Law of Nature held in Propriety , 
contrary to the Roman Law: deer 
unt 14. 

III. That Wild Beaſts ſtraying out of Iaclo- 
ſures, ceaſe not to owners, of 

be known. 


the poſſeſſion of them be 

1, 41 — — 

Wild s ſhould be the 

ng, is not contrary to the Law of Nations. 

VI. the poſſeſſion of ſuch things as have 
be gained. 


dried wp, are thews, 
whoſe the River or that part of the River 
3 the peoples. 
+ That Naturally the Propriety of a ground 
7 
X I. That Increments, if in dur, ave the 


XIIL. The ſane may be prejſenced concerning 
the ſtream leavers dry. 


XIV. What is ts be accented ans Increment 
and what an Iſland. 
XV. When the Increments belong wants Vaſ- 


XVI. The 


would pr ove t 
tral, anſwered. 
XVII That 4 way #4 natarally an Inge ds 
ment to Imerement 1. * 
XVIIL That it is wt Natwal, That the 
Child ſhould follow the cen of tin Me 
ther 


XIX. N Naturally a thing may be made 
Common, 4s well by groi'g 4 Form ts ane- 
they many matter, 4 by confuſun. 

XX. Tea, though that marter be ill wrought. 

XXL. Jt vs not Natural, that the leffer part 
ſbenld yield to the greater , by r 
«1 prevalence |, where alſs are 
Error: of the Roman Lawyers. 


uments whereby the Romans 
Law to be ai it were Ne 


to both in the Frans percevoed. 
XXITL He tha ſow: another; grand, by 
miſtake , may require bus Charges, but nt 
the Freut 


1 

XXIV. ., though be doth it baum 

XXV. That Naturally Tradition «4 2 1 
4 — — 

14 The wie of what bath buberts been 


Ow our Method leads us to treat of that Dominion, which is vulgarly (aid to 


w of Nations, which 


to preſerve 


fore 


ing diſtinct from that gained by 

the v Law of Nut 
the Right of War But of this 
War be 


be referred to the very Civil 


y be introduced : Which we have 
invaded all Exrope. For as of old 
the 


E 
may 


that is, Dominion bein 
as no Law did otherwiſe determine. For Dominion 


= — cc — a _ 


hen, the Germans were almoſt every where received 


Of Deer in Parks and Woods, 
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leſt the Proverb 
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VII. Among ſuch things as ate «Ade without an owner, ate Trcafures reckoned, that is, 
— ſound Mony, the owner w — 2 che appear net, are as if they were mat; 
it is wherefore ſuch treaſures are naturally his that and apprehends them, yet not ſo bur 
that Laws and Cuſtoms diſpoſe otherwiſe of them. Flats would have the finder to 
Philsſtr. D. iq. give notice thereof to the Magi „or to take advice of an Oracle. elle looked 
: at ſuch treaſure, as being an eſpecial gift of God, and adjudged it to him that was bei 
Biblimun Ten. beloved of bim. * mon poſus/! 


Treaſures hidden in the ground found it fold all be had, 
bought the Field, Au. 13. 4 So did the Syrians, as may be gathered out of F hre 
| in Flaum his time, this was approved of by the Romans, The 


y 

ting of the great in TO wr bus bopes devoured. 

The Germans gave ſuch (as alſo they did all other A] to their Prince, which is now 

ſo common every where, that it may well paſs for one of the Laws of Nations : For it is 

this day obſerved in G Frame, Eng Spain, and Dennark, But this very fame 

- cuſtom we read of among the Goth, witnels King Theaderich in Caſſiedore ; Now ot cupicy- 

tas ergpere, que nullus ſe domus wgemeſcat „ It cannot be imgened at Coverenſneſi, to take 

that which no man bath juſt reaſon to complain for the leſs of . And in another place, Theſe riches 

which baving lain ſo long bid have loſt their Maſters, by thy dilag ent en art new ours : 

is no ——ů rs — What ii n mans e ts be ears. He may 

is the well be content to loſe what be hath found, whe knows that in ſo doing be leſeth notinng that 11 
bis own. 

| Let us now proceed to lnundations or Increments by Rivers, whereof the ancient La 

and yers have written much, but the Modern whole Commentaries : But what they have writ- 

moſt part grounded not on the Law of Nature, but on the Laws of ſome Nati. 

— authority they oft-times put them off under that name. Moſt 

of their inations being bui this foundation, That the banks of the River are 

his who poſleſſeth joyning ſoil, and that the Channel, as ſoon as it is forſaken by 

the waters, is his alſo ; and conſequently, thoſe lands which are caſt up in the River. 

There they diſtinguiſh of Inundations, a ſmall one alters not the of the ground, 

but a great one doth ;, yet ſo that if it come by reaſon of ſome and violent force 

of waters, and ſo recede, the ground overfiown ſhall, upon the return of the waters, 2s 

if by poſtliminy, remain to its right owner : But if by a continual beating upon it. it waſh it 

away by degrees, it is loſt for ever. Now that all theſe might be introduced by forme 

Law, to make men more carefully to defend their own banks, I deny not; but that they be 

I — — ec firſt polleſt by the people, 

IX, For if we whi ppens, is and 
Whoſe they that, not only under a Soveraign power or Empire, but under dominion alſo, before the 
— — Fields were diſtributed among private perſons. The beundaries of the Athenians or C 
z wards the pg nen, faith Seneca, are thoſe whereby their Fields ( which before lay in common) are by private 
end. agreement between themſelves and their Neig bbours, diſtmganſhed. So allo Cicers, Fre na- 
De bentf- l. 7. tura nulla ſunt ; — — but exther by primary poſſeſſion, as they that 
889 1th, 1. ft Jet footing in a place that is 5 or that which comes by conqueſt or by Law „ cende- 

tion, or by Loss; wherebyit comes to paſs, that the 22 — long 16 the 
Inhabitants of Arpinum; and the Fields of Tuiculum, to the rants of Tulculum : Aud 
Or. Rh. phy, is every private mans eſtate deſcribed. So Dion Pruſarnſu, There are things which 
a City iu general challengeth as her own, they ave drvided by parcels anengh Lr, 

Aſter the ſame manner ſpeaks Tacitus of the Germans , The then Flds woe jof eee 

the in common by Villages, according to the number of the Inhabitants, afterwards do 
ſtributed among themſelves, — Io every mans reputation and dignity : Wherefore what- 

ſoever was thus originally poſleſt — never afterwards di 

Sunny belong unto the people 
the waters 


and 
; as in pri 
up, and that part of the Channel which the proper 
his who owns the River; ſo in publick are both of them the or his, to whom the 
people hath given them. — ————— en yr alſo be 
i parts of the I, wherein 


ſaid of the Banks, which are but the extreme River 
naturally runs; and thus it is every where taken. In Helland and the Countries adjacent, 
many ſnch diſputes did anciently ariſe, by reaſon fol the lowneſs of the ground, the 
greatneſs of their Rivers, and their to the Sea, recciving and caſting upby alter · 
nate tides, mud ang ſand : Thoſe that were Iſlands, truly fo called, were always adjudg- 
ed to be part of the peoples patri z as alſo the whole Channel of the bunt and of 
the Maſe, which the Waters have left, as it hath been frequently determined, and with 

very 


— 
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nally poſleſt with the River, and was never fince transferred into any 

nion. Neither can we admit of that as true naturally, which they averr, if the Fields 
be bounded, the Iſlands are the firſt ; for that indeed were true, in caſe that 
neither the River, nor with it the „were at all poſleſt by the le: for then 
they were like thoſe Ilands which are raiſed in the Seas, his only that firit ſeize 
them. 

Neither is that more to be admitted, which they write of a great Inendation, 
that it gives away the of the Land overfiowed, — 2 pages 
For admit we do grant, that the ies of the Land may be diſſolved into Sand; yet 
do the lower parts thereot remain RT 
is not the ſubſtance changed at all, no more than that part of a Field is, 
ſome Lake, the ty whereof (as the Rowan Lawyers them- 


the Land is 
be- 


not loft 
cauſe drown- 
ed. 


ck which before was private : as Caſſtodore ſpeaks of a ſurveyor, 
ſparia tell, alvis concedit ;, That be was like a great River taking 
rag he was ther , and grving ume others that wherem they bad 10 
to tollow that which Srrabs reports of the — To taks 


—— yo perry — Becauſe 
ber frequent and rapid ſtreams | « and tak there 
fend chew bounds and] Hanis, chat 


ard the form and marks of the Ficlds, deth ſo conf, 
is bard fr amen ——— and another mant, therefore are Fields to be often 
reed. Whereunto agrees that tradition of the Keomarn Lawyers, Que noſtrim oft, no- 
firuns offe non defucit, miſt fatto noſtro;, That which i eur: ceaſeth not to be ours without aur own 
fatt, or by ſane Law. Now under things done are (morally) c things left Where the la- 


— — 4. to ſay, fo far forth as we gueſs at rien is 
the will of him that ſhould do them. We may therefore grant, that where the Inundati. —ů— 


on is very great, and where there are no viſible ſigns of the owners intention to retain his chr the own. 

— — that he gives his Land for loſt: Now as our conje- er endeavours 

Cures in this caſe cannot but be naturally uncertain, by reaſon of the variety of circum. 2 recover 

Nances, which are herein conſiderable , and to be referred to the pro. = whe 
1 


wen for which hath for ten been drowned, in caſe there a no ſigns 
is ſtill cla h with them is ſufficiently done by fiſhing in it on- 
though the R do not allow thercof. Hut among other Princes the ancient occu 
ribed a certain time wiercin to drein their Lands, which if they do nor, 
morgagers of that Land (it engaged) admoniſh'd to do it; but if they delay 
„either Civil or Cruminal, are todo it;, and if they it, 
feited unto the Prince, who may either dteim it at his own charge, or transfer 
other, reſerving a part of it unto himſelf. 

Whatſocver the floods do add tothe foil, becauſe it cannot be known from whence it x 

came, cannot be claimed by any; (for it it could, naturally the property ſhould not be 
wherefore it is adjadged to be his whoſe che River is, and if the River be the cr 

the 

no 
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0 * the increment is ſo too. . 
| peoples power to it, as unto others, ſo unto thoſe who en 
joy in — ky bad wer eng om — 
that diſtinftion which the Romans tur if grant 
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only difference, (if Rove nnecker 


— = . Kined 
in doubt) are preſumed to be arcifinious, becauſe thoſe are moſt agreeable to their nature _ Sigg 
But private pollefſions are rather believed to be ſet out and bounded, either by Landmarks Chf. . 1 


my 1 — ————ð᷑Eʒùꝙ— ple 
as as themſelves enjoy it, that even unto the Kiver;, 
T chey do, joy 18, wer 


| 


then is the increment of that River theirs alſo. This was a judged caſe 


Land 
in Holland, not many Ages fince, of grounds borderi the Rivers [cal and Maze , 
becauſe both by the deeds of purchaſe, and by the books of rates, they were always 


mentioned as bounded by the River : And although in tie ſale of theſe Lands, ſomewhat 
of the meaſure be expreſt, yet ſhall it retain its own nature, and have right to whatſoever 
the River ſhall add unto it. T What 


= + ? "Mr" 
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XIII. What hath been ſaid concerning that which the Floods do add to the toil, is likewiſe 
So are the veriſied of that part of the ſhore, or of the Channel, wtuch the River fortives ; For where 
panks if for's” there is no Occupant, there the next Occupyer hath the beſt Title z, bur ia Rivef5 that ace 
_—_ poſleſt, whatſoever is ſo gained from the Channel is the peoples or theirs, to hot 
dry. they have aſligned the Lands next adjoyning, as being bounded by the River. 

XIV. Now becauſe there is one manner of right to Iſlands, and another to the incre- 
What is to be ments of Rivers, Controverſies do often how to diſtinguiſh them, eſpecially ven 
held * a little riſing lyes near the Fields adjacent, yet is ſeparated from them by the in- 
uber on J. tervention of a little water that covers the Plain; as is often ſeen in the Low Countries 
ſand. where the ground is not level, where alſo the cuſtoms do ſome u hat vary : For in Gildria, 
if a loaden Wain can paſs through the Waters interjacent , then is the rilag ground 
jodged to belong to the adjoyning Fields, — is it alſo in — of Patrene, It a man 
nding upon the bank, can with his Swords point touch the ground that lycs beyond 
the water. Thus the German Hiſtories record of Aurberis, King of the Lonbards, That 
ſating on Horſeback, upon the Shore , and touching with the prixt of buy Lance 4 certain Pillar, 
laid , Uſque hic cum 827 — berte came King Autharis, and this ſhall be 
the bounds of Lombardy. like tory we read of the Em Orte, who on 

the bank, threw his Javelin into the Balrick Sea, aſligning that to be the limits of his 
= But it is moſt agreeable to Nature, that il, for the moſt part, the paſlage over be 

y boat, it ſhould be judged an lſhnd. ; 

XV. Another Queſtion doth no leſs frequently ariſe between a Prince that fully enjoys the 
When the In- peoples right, and his Vaſſals or Licutcnants, who, under him , arc incruſted with the 
Government: But it is ſufficiently evident, that the bare grant of the Government doth 
not intitle the V aſlal to the increment of Rivers, But 
are thus intruſted with theſe limited Governments , 


ts of all the * Lands ib gant —.— are in * 
were either 


polleſſion, bears bis proportion. 
the Rivers, there can be no 


1 
liel 


8 


Illes terra fag it dem rare colom! 
Accedunt, Doname Pads : 


Old Lords forſede, the Earth deth gliding g. 
— 4 — 


ſame 


Whereby it appears , that ſouſe arc emicht and impovetiſtt by one and the 
River.) * 


— 
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hut whereas allo they ſay, that a publick way doth not put a ſtop to the increment of X VII. 
a River, it hath nothing of natural reaſon in it, unleſs it be where the Field is private, Whether an 
to paſs. 222 


through which ſuch a way | 
Among other means whereby propriety (by that which is called the Law of Nations) cement of 4 
is acquired, one is Procreation, wherein that, which (as well the Raman as) ſome other River. 
Nations have determined, namely, That the Child ſhould follow the condition of the Mo XVIII. 
ther only, is not (as we have already faid * natural, but as the Father is unknown: Th the 
For if the Father, by any probable means could be , why the Child ſhould not G, Mhould 
as well be reputed his as bers, no natural reaſon can be given; ſince it cannot be denyed nden 0 
but that what is ſo begotten, is a part of hum that did beger it. But whether of them the Mother 
do contribute moſt to the production of the Child, Natural Philoſophers do not accord: only , is nor 
Whereof noewithſtanding Pluarch ſpeaks thus, Nature, faith he, doth mx the Seed of gu eh. 
beth Sexes, and ſo confeunds thew;, that what it thereby born ſhould be common ts them both, and + * 
that neither of thew ſhould be able te At ing that which i ther- from that which was the others. Vid. Gall. I. 
And are the Laws both of the French and Lunburdi grounded. de (mint, 
if the matter to one, and the form given by another, the Sai, give the XIX. 
to him whoſe the matter was , but Preculzs to him that gave the form, becauſe Communir 
gave it ſuch an exiſtence as before it had not. Ar — — middle opinion crepe in, my arile by 
namely, that if the matter could be reduced to its priſtine form, then thould the thing be fia new 
his who gave the matter; but if it could not, then ſhould it be his that gave the form : ther mer. 
But this opinion pleaſed not Conners, who would have no teſpect but to the value, fo 
that whether of was of greater value, ſhould attract unto it that which was of lefſer 
value, by an Argument drawn from thoſe things which are delivered unto us by the K 


=_ if the matter or fi belong to one, and the form to another, 
(which cannot be divided) there muſt naturally follow a community to cach, according, 
to their reſpeCtive o for the form is a part of the ſubſtance but not the whole, 


which — — by Uh, in ay ing, that the form being changed, the ſubſtance 


oyed. 
it be not _ ———_——— — — XX. 
re ee 
: For it every pun yet 
determine how, nor ſhe of her ſelf take away any mans property << 


er ſhould fwallow up the leſſer, whereupon Camus grounds his XXI. 
i be netural in reſpect of the Fact. is it not of Natural Right : m the tet 


Therefore what the Reman Lawyers have decreed concerning Ji to the 

they have or may decree in other the = ob, 

but by the Civil Law for the better prevalence, is 

— — becauſc the Laws have a power dor natural. 
Is any . 

than this: For who can grant , that if Braſs and Gold were mixed 

not be ſeparated, as Viper writes; or that if Metals were foldred — 


carry away this but not that. 
with the ſoyl, is a dictate likewiſe of the Civil XXII. 
they are nouriſhed by it ; and therefore it is a ma- Of things 
tee whether it have taken root: But in caſe we look unto gan 
nouriſhment of a thing that had exiſtence before, hers ground, 
iſhed , which is but an additional part of it. the fruirs are 
| of that nouriſh- naturally to be 
to him that owned the Plant or the Seed, eg. 
its: So that here alſo Nature admits © 
, whoſe parts arc 


the Lord of the Soyl 


inking is to be his own, cannot by XXIII. 
to himſelf ; but he may charge the The Foileffor 


1 be 

Re 

diſpatch of 
create 


2, 
7 
8 
5 
2 


ith his ble labour, and pay himſelf out due e . chim 
ot hed thoſe that are extant, if he cannot ck es nt 


ge3. 


= 2 Anda 
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XXIV. And the very ſame, it ſeems, may be faid ol him that is polleſt of another mans Ettate, 
Yea , though unjuſtly, where no penal Law inter . For theugh be ths poflefſeth mine Eft ate be ant 
he ic truder, or an Uſarper, (ſaith Paulus the Lawyer) yer caght I re ſatiifie bums for bu ff expe 
„ ces * For be that jetks only to recover bus own, caught nat te cnc bimfelf by the boſs of 
__ another. 


—.— 
the 
not ite 


to do- 
m1nion. 


L Theſe thi leſt any man finding, among the Rowan Authors, the Law 
may Of Nations preſently underſtand that Law to be ſuch as could nut 


Strangers ; there Foreigners and enzoy the ſame Right: 
ſhall be hindred in the conſecution thereof, they have ſuch wrong them as may give 
occaſion to a juſt War. 


— 
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CHAP. IX. 
How Empire and Dominion may Ceaſe and Determine. 


L Denwnion and Empire determine, when be become a People. 
that bad the Rig bt des, and leaves no Sue» VII. But not by the change of Place. 


ceſſar 1 . VIII Nor upon their change of Government, 
IL ,. Family dies, when tha — 


where alſo u diſcuſt ,whar place ane King or 
_ 1 extin(?. free People are to tabe in general Aſſemblies. 
111 like of a People, when they craſe to be IX. What if two People be und 
« free be X. What if 4 People be divided. 
IV. Which falls cut, when their neceſſary parts XI. In now are, what once belonged to 


. be Roman N bere 
ae,, 
XIL Of the Right of Heirs. 


vf Ack ther Fermi bg, whereby they XIII. Of the Right of Conquerors. 


I. 
When the 
ell Propriety as Empire were at firſt introduced, and how t owner dying, 
be transferred, is ſufficiently diſcuſt: Now let us underſtand how the? may Kaves noe 
; And y determine by a voluntary dereliction hath been 
demonſtrated : For, Cefſante voluntare non manet dominiam „ Where the 


5 
Z 


diſclaims, Propriety vaniſheth. Again, they may ceaſe when the Subject wherein t 
is taken a before Ain Go mate of chan, olds C — nn 
behind him ; where- 


turally his that hath them. 
The ſame holds true, if a Family happen to be extinct, whatſoever right it had T! 
ccaſeth with ir. Soo. Family. 
So alſo if a People fail, Iſocrates firſt, and from him the Emperour Jalan, tells us, That TT 
Cities are immortal ; meaning that fo they may be, becauſe the people are a Body conliſting hen e 
of Members remote one from another, yet united under one name, as having but one order people 
or form of Government, as Flach calls it; or one Spirit, as Paulus the Lawyer, which were free, 
animares and informs all the parts of it; and is ther ore (as Ariel terms it) the life ceaſe to be (0, 
perfect confociation tending to a civil 
upteme power is the firſt product: This is the bond that knits all the 


ceaſeth not to 

he faith, That no man i the ſame 

* may very fitly be interpreted, as if underſtood of 
the matter only: As alſo that of Heraclexs in Plate verified, That no man can deſcend twice 
into the ſame River Which Seneca thus expounds , Aanet idem fluminis nomen , aqua tranſ. 
wiſſa oft i, The Name only continues, but the Waters glide away. $0 Ariſtotle comparing a River Ps. 13. c. 2. 
to the people, faith, the River is ſtill called by the Name, though the Waters ave 5 
net the ſame. Neither doth it retain its name in vain, for it hath the ſame form, figure, 1 
and ſpirit, (as they call it) as formerly it had: So is it in Cities, though the Citizens ate 
not the ſame that they were an hundred years ſince, Ter whilſt there remains the ſome com- 
cid, and communion, which hot h conſtitutes a People, aud continues them iu the ſame Mould, 
Form, and Figure, as they were ſo many Tears or Ages ſince ; it may juſtly be called the ſame City, 
thongh not one of the Citizens thereof may be now living. At the Ship wherein Theleus ſayled | 
with the principal young men of Athens, — returned, being by the Athenians (by repazy- la the life 0. 
ng whatſoever was decayed in ber ) preſerved, till the time of Demetrius Phalerenſis, gave . 
te diſpute, Whetber ſhe were the ſame or another. Which though much 


Caſion to Phuloſopber 


controverted by them, yet is by Lawyers prudent ly adjudged to be the ſame. For, * 
Ph 


ED 2 


11"it 14 


Vantec. Gif. 
lib. 1. . 23. 
I. 2. 


IV. 

As when 
their neceſla- 
ry parts are 
taken away. 
Sce Str. Nat. 
Queſt. lib. 5. 
c. 28. 32. 

Fyiſl. 52. 
Lis. 17. Tu. 
601. 
The fow re- 
maining may 
retain their 
propriety a5 
a private per- 
ſon,hut not as 
a State 

V. 

M hen the 
whole people 
are ſwept 4 
wav. 
Avift. Pol. J. 3. 


F. 2 
Phils d: mun- 


ao. 
VI. 

Or whcn the 

Form or Spi- 
rit is loſt. 
Lib. 25. 


VII. 
But not h the 
change of 
their Sear. 
Plat. Acts. 


VIII. 
Nor by ther 
change of Go- 
VCcrnincenc, 
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Fils obici ves of the World , Not every thing whoſe parts do ſucceſſively periſh, mul! 
certainly be diſlolved; but that only, all u hole parts do at one and the fame time peri(h 
together. Hence ariſeth that cuſtom uſed in Hiſtorics, as well ſacred as profanc, of at- 
tributing unto the people which now are, thoſe things which were done by the peopic 
of the ſame City nany Ages paſt : As may be ſeen, Afar. 23. 35. Als 5. 22. Mark 10. 3. 
70.6. 32. and 7. 19. So m Tarnm we tcad, That Antonixe Prins lerving under Viſpaſias, 
pus the Soldiers of the Te: Har Legion in mind, That « was their valour that rowed the Par- 
thian Army wider the Condut# of M. Anthony ; and that uz was their valour that wnder Cor- 
Umo, bad pre to fſlogbe the Armenians : Whereas there was not one of that Tu Legion 
that ſought under Af. Anthony , then living when he faid it, it being donc an hundred 
years before, It was therefore more out of hatred than truth, that V/ in the ſame Au- 
thor, aeryes the Athenians of bis tame to be natural Athenians, whom the Wars ( as he pre- 
tends) bad retally det rohe, lun the very ſcum and eutcaſts of ether Nations, Whereas in truth, 
theſe mixing with the Arbemans,might haply detratt ſomewhat from their ancient honour, 
and te pute, but not make them another people: Neither was P:ſo ignorant of this, for 
in the tame place, He objeits againſt the ſame Athenians, thoſe Injuries which had been done 
wany Ates beſore, namely, bow they bad aſſifted Mithridatcs againſt Scylla, 2 M. Anthony 
arm ft Auguſtus, and bow wnſucceſsfally they bad mate war againſt the Macedonians, and 
what crnelry they bad exerciſed over their own Subjetts, Now as there may be many Ku- 
hr changes in a Nation, and yet the people continuc the fame, they were a thouſand 
years ſince and more; ſo it cannot be denyed, but that there may happen fo univerſal 
a change, as that they may utterly ceaſe to be a we ; which may be done two ways, 
cither when the whole body of the People is deſtroyed, or en that order, form, ot 
Ipirit, that unites them together, is totally aboliſhed. 

The Body periſheth, cither when all irs Members ate at once deſtroyed, without which 
it cannot ſublilt; or when, though the parts be entire, yet the frame is dizjoynted and 
its parts diſſipated : By theſe tuo ways 13 an Army deſtreyed \, euhber by an univerſal Slang luer, 
or by a tet al Diſperſion. Among ſuch as ceaſe to be a people the tormer way, ate tholc 
that periſh univerfally by ſome deluge, as did the people of the Arlexrick lands, where- 
of Plato makes mention in his Times; and ſuch as are iwallowed up by forme great Caſme, 
occalioned by Earthquakes : Examples we may read of in Seneca, im Ammianne 
ww, and eliewhere ; and ſuch as have voluntarily deſtroyed themſelves , as the Sydenians 
and Sagwnines, But what if, of ſuch a pcople, {o few remain alive, as that cannot 
be faid to be a people, yet may they retain that propricty which * , _—— 
vate perſons ; though what they had as being a people,they cannot: The ſame is to 
be underſtood of Corporations and Colledges. 

The frame or manner of being a Body is taken away, when the Citizens do cither of 
their own accord diſſipate themiclves, by reaton of ſome gencral contagion or ſedition z 
or when they ate by force ſo ſcatteted and d ſperſt, as that they cannot unite again, as it 
oſten happens in times of War : A Bodres confiſting of remete parti, as Flachs, Herds, Ar- 
mites, being knit together no leſs than members of the ſame body, if they be forced aſunder, vanſh, 
and are diſſolved, as a Ship that in torun in peeres, 

The form and ſpirit of a pcople per iſheth. cither when all or a petſect community of 
Right is taken away ; which is done eithet when — per ſon is brought into captivit 
as when the Mycencans were by the Argrves, the OH by King Philep, the Thebans fold 
by Alexander, and the fru condemucd by the Rowan: to their publick works ; or when 
cnjoying, community of Right, yet they are utterly deprived of all Government. So Livy 
of Cpu, It pleaſed the Romans that thee T own ſhenld be inhabited, but that there fhunld be no 
Corporation of Cnizens, wo Senate, no Common Council, no Magiſtrates, but a multitude of Folks 
without any public K Aſſemblies, and without any Juriſdiitien Croil or Airy ; all canſes 
them berg to be derided by « Governer ſent from Rome, So that as Cicers oblerved, in his 
Oration apainlt Rull, There was not left un Capua fo much a1 the face or ſhadow of a Commen- 
wealth. ln the very ſame condition are thoſe people, who being, once a free Nation, arc 
reduced by force into a Province; and thoſe alſo who are ſubyec ted to the power of ano 
ther people, as Nn, was by the Emperor Severus to erima, and Antioch by the 
Empcror Theodoſus to Laodicea. 

But if the pcople ſhall change their habitation, cither voluntarily, 1 h ſcarcity of 
things necellary, or any fuch inconvenience, or being thereunto £ , as the Car 
thagmians were by the third Fame. War ; it the form or fpirit of Polity do yet remain, 
they do not cealc to be a people, much leis it their City Walls only be caſt down : And 
therefore when the Lacedewon:ars teluſed to admit of the Meſſerians, among the reſt of 
the Grecran Citics, to (wear the conſervation of the peace of Ct, becauſc their Walls 
were deſtroyed, it was carried againſt them by the common ſuffrage. 

Neither doth it much altcr the caſe, under what Form of Government the people arc, 
Monarchical, Olgarchical or Democratical ; that is, of King, Nobles or People. The 

Roman; 
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Komans were but the ſame people, whether under Kings, Confuls, or Emperors : yea, 
though the Government be never fo abſolute, yet are the people the ſane they were, 
as hen were ſree, ſo long as he that governs, governs as the Head of that people, 
and not as the Head of another. For that Soveraign Power, which reſides in the King u 


Head, reſts in the as in the whole body, whereof the King is the Heal ;, ſo that it. 
King bei dye, or if the Royal Family be cxtiat, the Right of Gover:i@- 
ment x back to the people, or to whom they grant it. Neither is that of I 


to be objected againſt me, whodenyes that to be the ſame City, the form of whote Go- 
verument is changed: As the Harmony cannot be ſaid to be the ſame, that is chang c4 
from the Derick_to the Phrygias way : For we ought to know, that of any vac artificial 
thing, there may be forms: As of a Legion or Regiment, there is one torm, 
whereby the Souldiers are governed, and another wherein they hight: So there is oue 
form conſiſting in a Conlociation of Right and Empice, aud another, in relation to the 
parts between the as thoſe that are governed, and of choſe that govern. This 
latter, the Politician reſpeCts, as the Lawyer the former : Neither was Ariſtoele him put, 1. 2. . 3. 
ſelf ignorant hereof, who adds, But whether the Form of Government being ch 
Led, all debrs and reckgnings be diſcharged or not , 11 4 queſtion belonging to anether Art , 
which Ar»forle would not contound with his Politicks ; leſt what he blained iu others, he 
ſhould practiſe himſelf, making a tranſition from one Uu, of Treatiſe to another. Surely 
a debt contraſted by a free ceaſeth not to be a debt, becaule they have admitted 
of a King; for the people ate the fame, and do ſtill rerain the Right and Dominion of 
thoſe things, that formerly were theirs, yea, and the Empire too, t now it be not ant 
exerciſed by the body, but the head: whence we may catily determine that Controverſie, 2 
hich is ſomet ime: ed , concerning his place in General Councils, who is newly taube thar 
ing over a Nation formerly free; namely, that he is to be admitted into that place in Ge- 
which that Nation enjoyed, whilſt it was free : as hehe of Macedon in the — 
il of you, —— e that was duc to the Phocenſes ; ſo on the a _— | 
ar place winch formerly belonged to the Ring, the people ſhall ſuc- free formerly 
rer. enjoved. 
or Kingdoms be united, the Rights ſhall not be loſt, but c- mmu- IX. 
of the Sue firſt, and afterwards of the Albanes were transfer- 
ſo were made one Common-wealth, as Ley records. The 


ingdoms being conjoyned , not in „not as having but one 
- — League ing 
be divided, cither by mutual agreement , or by the 
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oc X. 

the Peri Ki was by Alexander's Succeilors, then of one entire Empire Or one be di- 

be made two or more; and each ſhall enjoy its peculiar right over its parti. vided. 

parts: Or 4 ſhall be held in common, it ſhall be cither ratably divided 

ween them, or elſe be adminiſtred in common. Hither we my reter thoſe, who 

ate ſent out to plant Colonies : For this is uſually the riſe of a uew free people; comonies vis 

For we do nat ( as 4 notes) ſend them out 43 ar ſervants, but as thoſe who have ally the Riſe 

right with aur ſelves. And thus did King Talker in Di Halic arnaſſenſu judge at a free 
ad abſoluely , as Me 


be — by reverence them, f. f. C. 3. 
$. 1. 


12 
il 


43 


formerly to the Reman Empire do now appertaia : Some . 

» which by 1 know not what deputatioo, they place in the There the 
afficiently known, That the Great Germany , „that which Empire now 
beyond the Rhine, was but a little while within the pale of the Reman Empire : f 

to tranſlate the rights of Kingdoms from one to another without certain and evident 

proofs, ſeems to me to be too great a preſumption. Wherefore, I am of opinion, that the 

now the ſame they were of old, though ſomewhat mixt by the accects oi 


; the Empire doth ſtill remain with them as in a Body Politick where- 
2 — 122 — — a right to do be- 
Emperors , that they had the right to do in their /werrerna, ot va- 
cancy of their the Choice of their Emperors was their tight; 
who were ale by themſelves, or by the Senate; yea, and From a Flee- 
thoſe Election which were made by the RN Legions, (as ſuch there were, ſometimes um power, 


anon by others) were not firm nor table by any t that choſe Legions — N 
a Flecting power no right can be certain ), but by the approbation of it u of qange- 
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the ( When the two Raman Generals Publ. and Or. Scipio were both Iain, and rous conſe- 
the had c a valiant Gentleman their Captain General, quence for 
though | two ſeveral Armies of the Carthaginans, and forced their h 

amp; Generals. 
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Camps; yet notwithſtanding when in his Letters to Rome he had allumed that Hogourable 
Title of Pro»Prztor, the Senate — . that his Command was neither granted 
by the people, nor allowed of by themſelves ) were muck offended at bis preſumption in 
uſurping it; fore-ſeein well, that it was a matter of dangerous conſequence, for Sol. 
diers abroad to make choice of ſuch as ſhould command Armics and Provinces : And 
that the ſolemnity of Elections, ſo deyoutly begun in the name of their Gods, ſhould 
now be transferr'd into Camps, far from Laws and Magiſtrates. ) But hct we have 
many examples of Elections made by their Armies; but ſo, as they were afterwards ap- 
proved of, and confirmed by the Senate: as were thoſe of Adrian, Pertinax, Julian, Se. 
verus, Macrinus, Maximinus, Baldinns, Aurelian and others. Capwolnuw records an Epiſtle 
of Albinxs concerning the right of the Senate in the Election of their Emperour , and 
another of the Senate concerning the Gardian, Aacrinus in an Oration thus be- 
if the Senate concerning the Roman Legions, They have conferred the Empire on me , 
the defence whereof, O Fathers —— in the mean time andertake + and if it be as 
pleaſing to you, 4s it hath been ume t I ſhall alſo undertake the Government. 50 allo 
doth the Emperour Tacitus in Vopiſcns, Me, faith he, bath the Senate made their Prince, ac- 
cording to the prudent advice of the Army. Tothe like purpoſe is that of Aten to the 
Senate, Remember that I was made Emperour as well by your own Free Suffrages, a1 by the ag- 
pointment of your puiſſant Army. The Roman Empire (as Maximinus 10 Herodian tells his 
Soldiers) « 7 ＋ of any one man, but the Ancient Inheritance of the whole 
Rome; «pon whoſe ſafety the Empire depends. And we together with you ave to this purpoſe 
choſen, that they — — and Conrage may live ſecurely. Neither doth it avail to 
the contrary, to ſay, by the Conſtitution of Ae the Emperour, all that lived 
within the Verge of that Empire, were made Roman Citizens: For by that San(tion, all 
the Subjects of that Empire, were only made capable of ſuch rights and priviledges, as the 
For Rome over Roman Colonies and ſuch other Towns and Cities anciently had, that were made free ; 
all her Colo- namely, that they might uſe the ſame Laws, and be governed by ſuch Magiſtrates, as the 
ed 2 Lady people of Rome had. But the Foundation of the Empire was net ſo in any other people, 
or a Queen, As it was in the people of Rome; for this was not in the power of the Raman Emperors 
Zone to grant, who could neither change the ſtate of the Empire, nor its manner of holding 
it. Neither did it at all detract from the right of the Citizens of Rowe, that their Empc- 
The change Tours changed the place of their reſidence from Rome to Conſtantinople : For even then 
of the Impe- alſo was the choice of their Emperours made by ſuch of the Roman Citizens , as were t 
rial Seat did ſident at Conſtants whom Claudian calls the Byzantine Roman: yet fo, as that choice 


* 

— 4 was to be con by the whole body of the pcople of Rae, who like Princes, jealuus 

pre. of their own Soveraignty, alwayes the ive of their City, and the ho- 
The Empire nour of their Conſuls, (the firſt whereof did c ly reſide at Rome ) as the Trophics 
continued — of their own incommunicable right whereſore all that r ight which thoſe Byzantine Romans 
— * n pretended to have in thoſe Elections, depended wholly on the people of Reme. N in the 
the Emperor fourteenth of Tacitus his Annals, accuſcth bis Mother for endeaveuring to dvoide the Empire 
reſided at with lum, by —, to her ſelf the Præteriam Bands, and for hoping to put the ſame 6 


Conſtantinople, upon the Senate and people: Whereas ( as Priſcs notes ) the Soveraignty of the Roman 
— appertained not to women, but men. For after the death of Heliog abalns, it was eſpe- 
cially provided, that no woman ſhould ever after be admitted into the Senate, and that be that 
ſhould do it, ſhould be accurſed to Hell. And it was obſerved by Tribellas as a matter of 
reproach, That Zenobia uſurped the Emprre, and governed the Common wealth, longer than wa: 
fit for a woman to do it. When the Byz.anrine Roman contrary to the mind and cuſtome of 
the Rom ant, had ſubjected the whole Empire to the Empreſs Irene, they deſerveCly revoked 

. that Grant, which they had either — tacitly given them , and by their own 

The Bi power choſe Charles the Great,Emperour; which they publickly declared by their chief Ci- 

of Rome tizen, the Biſhop of Reme : For fo allo was the High Prieſt among the Jews alwayes gc- 

principal Ci- counted, during the vacancy of their Kings. Now Charles the and his Su 

ya Ceflors did always very prudentiy diſtinguiſh between the right they had to the King. 

the Empire, doms of the Francks and Lumbards, and the right they had tothe , the former be- 
ing their Ancient Inheritance, the latter being entruſted unto him upon a new account 
but afterwards the —— of the Francks being divided into the Weſtern, which is 
now called France, the Eaſtern, which is Germaxy or Almany , lkeciag that the Orien- 
tal Francs did then begin to fer over themſclves Kings by Election, ( tor cven at that 
time the ſucceſſion to * Kingdom of the Francis, being as it were Aquatical, depended 
not ſo much upon any certain Law, as upon the choice of the people - ) The Komen: that 
they might enjoy a moſt aſlured : protechon, choſe not a King of their own , but him 
whom the Germans had admitted for their Emperour ; yet ſtill reſerving unto themſelves, 
the right of cither approving or — — ſo far as concerned their own affairs. 
And this approbation is in their name nly witaclled by their chief Citizen the Bi- 


lhop, 


— p -- a ?-êd —* — 


„ 


CHar. ix. Empire amd Dommina whon they co4) 1.48 


— 
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ſhop, by 2 peculiar Coronation. Wherefore ie that 1s admitred or ce cl by t 
ſevcn Princes of Germury, being the Repreientatices of tue whale Nite, br k accoldun 
to then cuſtoms the beit title tothe Empice © So us the lame perion by tie ppc. 
of the people of de, made King or Empcoroue of the N or u Hiltorians tometim. 
call him, Ring of % As ta the excommun.cation of the Emperour H , the © | 
makes exprets moat on of the Kin Goms Of GCrrm ery and Fay; and in the Outir tut tn. 
Pope adminiltred wato the Emperour Orr ( as Gruen rccords) the Emperour tears, 
That be will mats no Decree of Ordanance concermmes any thims belanguneg ts the Page os * 
the Romans wn bus Counſel. So that the Emperour under the Title of being * ol 
the Roman! , hath a right unto all tut did formerly belong unto the Fama Empire, 
that hath not been otherwiſe alienated or granted away, cither by agreement, or by oc- 
cupancy, upon a preſumption of being deſerted, or by the right of Conqueſt. From 
whence it is an cake matter to determine, by what right the Eiſhop of KN, in the va- By whur righ 
cancy delivers to the ſucceeding Emperour , the ornaments of the Nu Empire ; d Lope tn 
fo ae Gelb wie * 1 q4 he Vacancy 

namely, becauſe at ſuch time, the people being free, the Pricaacy belongs to him. And Ares 
it n uſual for Bodies Politick, to dilpatch all their affairs by the chief It ton, in the Ornamente © 
name of the whole. So that as the Prires Fenn and the Duke of Surry do de- the 4s: 
liver the Royal Diadem to the E our Elect , thereby giving him polictſion of Empire, © 
the German Empire: So doth the Bilhop of Rowe in the name of all the Kina, give — py 
unto the ſame perſon being by them approved, the ornaments of the Rowan Empire. 56 
it is alſo in Pew, the Arch-Biſhop of Garſive du ing the vacancy, kits on the Koyalt ihe c1ch 
Throne, and adminiſters the publick affairs of ghe Kingdom, as being of all the Orders, — 4 
the chicf. Neither is it much ami, what Cee and Kainerics have delivered unto be, , 
That if the Emperour cither by Sicknets or by Captivity be difabled to perform his 
duty, it is in the power of the K people to appoint a Deputy or Vice-Koy in his 
100 

That the pcrion of the Heir fucceediag to the per ſon deceated, is ſuſſc ent to preſerve XII 
the propricty in any thing, either private or pablick, i of undoubecd right, 

But how far forth the C rour ſhall fjoccecd to the conquered , when we come to XIII 


treat of the effects of War, ſhall be explaiacd 
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CHAP. X. 


What Obligation ariſeth from Dominion. 


. The obligation to reftore that which 11 ano- 

thers, whence, and what manner of 
gane if . 

Il. An obligation to reſtore the profit of 

what it another: this proved by many ex- 


. 
e 
thinking it to be his own , 41 met bend to 
reſturution, if the thing periſh. 
IV. Tet is the ſame perſon bound to reſtore the 
ts in hang 
V. Tea, and thoſe that art ſpent, nnleſr it ap- 
—ͤ—ũ—ũ—ũ day ary) — 
V1. But not theſe that he negleBRed te gather : 
VII. Nor thoſe that be bath groen away 10 
others ; this explained by a a 
VIIL Nor if he ſell only what be beaght , 


where we read thus, Tr 
. we the 


mans, and him that 11 a Thief 
raprore. Yet doth this obligation reach 
is to impoſſibilitics, nor to reſtore 
to declare his knowledge to the right 
them. For as there is an ity to be 
that it may be made uſe of no 
— — oy 


on between 
reſtore them 


ene N 

IX. When be that ly buyer of ane mare 

what us really anothers , may reſerve the 
proce, or part of if, 

X. Another mani Goods bring benght cane 
be reſtored ts him that ſold them, but to 
the reg be Owner. 

XL He that 1 pefſeſt of 4 thing, that ne man 
can juſtly clams, „ not brand to yield it ip 


XII What « recerved, ne, 
12 pd 
AN, The ako cu 
axaber, weight or cncfion, mey be alide- 
ted, without the Conſent of the Owner, ver- 


right Owner. 


——— 
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attributes to the advice of Ae, who perferaded the Ci, to transfer the blane won 
; bat to preferve the Fart ts themfelver. But this kind of lopaſtice being tmgular, is * 
, as Xe notes, puniſhed by the eſpecial Providence of God. Thus were 777. 
Craſſus and Q fen, much blamed by Cicero, for deraining part of an lalicritar.ce 
was got by a Teſtament that was for though not by any fault of theirs. Bur 
this obligation as by an univerſal Contract binds all men, and creates a certain 
ighe to the Owner of the thing, hence it comes to paſs, that all ſingular Contracts, as 
poſt-nate, do from hence receive their exception, which feems to illuſtrate that 
* A Thief delivers that whereef be hub robbed me, to Sejus ts rep for him, 


i 


5 


L 


ſi 


who u altogether ant of the theft. Now the Queſtion is, To whom is Scjus bound fe rel ore Melua tc 
« ? 7 = 4 — Greer and Rreriver, u juſt that the thing mtruſted, ſhould be re- - bs» - =o 


ts hin that gaveit. But if we reſpelt the equity of the matter, which taker in all the Owner, and 


| puts, concerning Goods depoſited 
by him whoſe whole Eſtate was before < e, is bettet determined by this rule, than 
by that which be there produceth, concerning the profits gained by nts. For . 
we look ſtrictly to the nature of the propriety , it matters not w it ariſe from 
the Law of Nations, or from the Civil Law ;, for cither way it carries with it all chings 
natural unto it ſelf, whereof this is one, That cvcry perſon being polleſt of another mans 
is bound to make reſtitution thereof to the right Owner. And this is the mean 
of Martiaxus, where be tells us, that Goods may by perſonal attions at Law be re. u dic | 
quired from thole, who without — — cauſe are of them. And from hence alſo u 40 4 


TIDE Wn C, He that what is „ is lo [triftly bound to reſtore it, 1 
he 
with its fruits, if any be, 


cannot ſo much as require a reward for the finding of it; but he is toreſtore it prſidece. 
ſaving oaly to himfelf his reaſonable charges. 

Of things not extant the Law of Nations runs thus, That if another be enriched by II. 
what is mine, 1 not cnjoying mine own, he ſtands to reſtore to me ſo much, as Of the prof 
he is made the richer by what is mine : Becauſe as to that which he hath gained by what — — 
is mine, he hath the more, and 1 for want of what is mine own, have the lets, by fo 1 
much as he hath gained. For dominion was therefore generally agreed on, that every * 
man according to his proportion, ſhould enjoy his own. Contra naturan off, ex bomuns cices of. 3. 
Inconmeds ſnares angere Cummodun , For one man ts enrich beef by that, which is another 
mans loſt, ut wenatural, faith Cicers. And in another place, That we ſhould bald up cur own 
Power, Fortunes or Wealth, pernat. There 


in, the Wiſe ſhall have eicher a perla 
—— was bought with her 
is made the richer by it ; and 
with her 


other the like Caſes by theſe, as namely, 
had becn fold, when he might have had an 
2 
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exception ſhould be admitred to receive the money 


Father be not able to diſch | 

enjoy any Goods that were his Mothers. Theſe two Rules being | 

may guide us to give ſatuſact ion in fuch Caſes of Conſcience, as are ul by as well 
TT Lawyers as Divines, propoled. 

: For in the firſt place it hence appears, That he that is poſſeſt of what is anothers, 
yet thinks it to be his own, is not bound to make any reſtitution , if the thing it ſelt 
ſo poſſeſt doperiſh ; becauſc he hath neither the thing it ſelf, nor any gains by it. Bur 
he that knowingly poſlelleth what is anothers, is bound not only by reaſon of the thing it 
ſelf, but for his fa/t in detaining it. 

Secondly, He that through Ignorance polleileth anothers ri is bound to reſtore 
not onl thing, but the fruits of the thing that are extant : fruits, | ſay, of the 
thing, but not the fruits of his own labours. For though without the thing, thoſe 

- fruits could not be perceived, yet are they not duc to the thing it ſelf, which without his l 

bour could not have them. Now the ground of this obligation ar iſeth from pro- 

_ priety; for he that is the Owner of the thing, is naturally rhe Owner of the Froirs 
ariſing from the thing, 

Thirdly, He that unknowingly pollcſſeth another mans Goods, is bound to make r- 
ſtitut ion both of the thing, and of the fruits that are ſpent , if it appear that be mult 
otherwiſe have ſpent as much of what was his own; becauſe he u by that fo much the 

. richer, This Szetomias highly commends in Caligala, That theſe whom be reftered to their 
—— be likewiſe reſtored to the Fruits and Freu of them for balf the time they 
ood exiled. 
| Fourthly, That he is not bound to make good that which he netzlected to perceive, 
—_ neither hath the thing it elf , nor any thing that ſucceeds in the place 
of it. 


and trouble bei 
reputed by much the ri 
inary of the La 

Paulus the Lawyer faith, It is valuable, if from the beginaing it 

poſſeſſion of what is ours (beg at preſent in another mans power) may ; 

And where things ſo bought, are ſtrictly required by the Owner without any moderat 
— 2 allowance, though it may ſtand with the Rigour of the Law, yet hath this 
ria. Tex. loc. much of Injuſtice in it, as the one is a gainer by the others loſs. Nor do 
ſupradio. quire, that the thing ſhould be bought with an intent to reſtore it to the 
a which caſe, That an Action of Negotiation may ariſc, as there are ſome that 
dee“ ſo there are others that deny. For ſuch an Action ariſeth from the Civil 

Neither hath it any of — — ot —_— „ whereupon 

this obligation. Not much unlike is that which Ch relates 

wherein a prudent Judge doth not alwayes walk by the ſame 

of Negotiation, but gives himſelf a looſer Rein which the 

that which the ſame Ulpiar in 


that I receive by it. 

reſt, are caſt over- 
of their loſſes from thoſe whoſe Goods remain entire : 
preſerved by the loſs of mine, is by my damage made the ri 


— — — 
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| 7 He that e3 another mans Goods, cannot reſtore them back tO him that | X. 
fold „to recover the price he paid for them; becauſe as ſoon as thoſe goods did Another 
come under his power (u we ſaid already ) the obligation began to reſtore them to the — 
right Owner. : 

Ninthly, He that is polleſt of a thing, and is ignorant whoſe it is, is not by the Law flared, bar « 
of Nature bound to give it to the poor; t it be very pious fo to do, and in the rige 


many places is well ordered to be to diſpoſed : the reaſon is, becauſe by the Right er. 
—_ no man can claim an intereſt in it, but the Proprietor. But to him that is 3 
it 


1 

rare 
* 
Tenthly, By the 


al be introduced 


all one as if it had none. For, De nor entibus + nou hots 
that are not, and of things that appear nn, hs DOD 


HE 
= 


: 
: 


: | 


Owner before 
ther © 
— =F 
Neither | property of 1 Aug 
2 they are ſuch 11 
- nature The opinion 
may bs 1 CON- confured, that 
— —— 
wc 
or preſumed, for another ad gate 
is not to be may be tram. 
ferred with- 
out the con. 
ſent of the 
Owner. 
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CHAP. XI 


Of Promiſcs. 


I. That Naturally « Right may ariſe from 
Promiſes. The contrary opinion refuted. 

11. A bare aſſertion obligeth not. 

III. That Natwrally a ſingle Promiſe obli- 
geth, but from thence no Right accrues to 
another. 

IV. What that Promiſe 11, from whence 4 
Right ariſeth to another. 

V. Firſt, It # required that the Promiſer 


have the uſe of Reaſon. The Law of 


Nature diſtinguiſht from the Croil Law, 
about Minors. 

VI. A Promiſe made through Error, whe- 
ther it obligeth Naturally, and bow far. 

VII. A Promiſe made out of Fear binds , 
yet is he that cauſed that Fear bound to re- 
mit the Prommſer. 

VIII. That the Promiſe be valid, it onght to 
be in the power of the Promiſer to fal- 


i. 

IX. Whether a Promiſe made for ſomething 
that is vitiow do Naturally oblige, explam- 

X. we are to judge of a Promiſe made 
to gain ſomething that was before dur. 

XI. The Form of a firm P 

XII. The manner how a Promiſe may be 
validly made by other: Where alſo us diſ- 


cut that of Embaſſadows, exceedung they 


.. 

* res of Ships and Faltors, how 
ar they ave obleged by the Law of Nature 
Where alſo 41 err the Error of the Ro- 
man Laws. 

XIV. To|maky 4 Promiſe valid, Acception 
un him, to whom the Promiſe 14 made, 1 


requiſute. 

XV. Whether this Acceptron enght to be cer 
tified to the Promijer, explained by Ain. 
tt 


14677. 

XVI. A Promiſe may be reveled, the per 
to whom the Promiſe 11 made, dying before 
1 ACCHPLANCE. 

X VII. Whether u be revecable, the perſon 

, by when the Promiſe wat fent, e 
ned by diu 

XVI. — — —— 
accepted by a by 4 . 

XIX. In what time —— added 
to a Promeſe. 

XX. How 4 weak, Promiſe may be made form 
and yah d. 

XX1. A Promiſe made without canſe is net 
naturally vord. 

XXII. A Promiſe made for the Fall of ane- 
ther, bow far ut oblegeth Natur ally. 


our Method formerly deſigned, we ate now to 
Promiſe ; where we find Franciſews Comma, 


ſing us, who , 
conſideration, 


moſt mens Fortunes, were men bound to 
are made more out of 


entire, (ſomething having 
not unto 


then he would have the other party obli 
only that is in difference between 


ſelves are not binding, they receive their 
tract wherein they are, or whereunto they | 
partly Actions, partly Except 

power accord 


thing: From whence ariſe, 
as to thoſe that may have their obli 
by ſtipulation, with ſome others, 


thoſe Promiſes 
| — 2 41 


performed, i 


itated Will and Purpoſe to fulfil 
be left to every mans honeſty, 


a 
for 


arc 


the Laws, whoſe eſſicacy is ſuch as to make that whi 


—____ 
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as he ſeems to expreſs 
e it would thence follow, That thote Articles 


it were ſo many common Covenants or 
and Demoſthenes: term them) ſhould add 
mans own Will endea- 


ſon aſſigned why it ſhould be due, but the 
is ſaid to be agreeable ro Natural _ He, 
and by the Law of Nations mult give, up Condittione 
: in the firſt place we muſt oblervc, #49 
Neither may we admit of 
a mans faith, 


ragcment Lis. r. 
Truth | 


i 


. 
1 


7 


af 


421 
Hy 


71 
th 


iar Right to another. 
ion within our ſelves when there is no ao Righe to 
mercy and gratitude, where- another. 

ity ; and therefore no man can by the 

ight owner by vertue of ſuch a 

w to perform what he hath 


1 ä 

When the Will to the confinement adds ſome out ward fign whereby its con- (. 
ſent totraneler — Right to another is ſufficiencly declared : Which is a com- A 
Promiſe, as having the like effect to the alienation of a maus Property. For 

is the way to alienatega thing, or, at leaſt, the alienation of lome part of our ginhe is anc- 
Liberty or Freedome. Unto the former belongs our Promiſes to give , unto the ther 
latter our Promiſes to do ſomething. And hereof the Scriptures do give 2 


— 
A —_— 
4 a 
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Nch. 9. f. 

a Cor. 1.15. 
10. 13. 

Viov, 6. 1. 


Stipulatns e 
ſoonſi art ſuc h 
Promiſcs as 
are made 
with folcnimi- 


Vox mes, ſata 
744 et. 


Sent. lib. 2. 
tit. 14- 


De Pro / 
non S, 
yam non p 0- 
mittunt tt 
te, fed pon 
dent. Seneca 
Ep. 1G. 


RaſhPromiſcs 
bind not. 


table example, where they tell us, That God himſclf, who cannot be bound by any 
Law; yet profeſſeth it to be coatrary to his own Nature, not to perform what he pro 
miſeth, Heb. 6. 17, 18. From whence it is plain, That to perform our Promiſes is a duty 
ſpi inging fromthe Nature of Immutable Juſtice z; which as it is in God, © is it in ſome 
meaſure, common to all ſuch as have the utc of right Reaſon. Let us hear the ono 
of Solomon in this caſe, A Son, if thou baſt been farery for thy Friend, thew baſt groen thy 
Faith ro a ſtranger 1, or ( as the Seu un tranilate it ) 1s ine Fanny: Than art enſmared 
by the words of thy month Tln are taken and bound by riuwe own Speech. \Whereunto may 
be added that of Thales the Philoſopher, Spende noxa prefls oft ; Engage freely, and rhuu 
art not far from harm. And that allo of Colo, Senfft now derſt jaltura;, Engagement: 
are ſeldome made to loſs. Hence it is, that the Jews term a Promile, cus, A Bond, 
which alſo in the Scriptures is compared toa Vow as if by Vows and Promiſes we did 
contract (as it were) with God himfclf. From the fame Rout ariferh the Grerb word 
um , Which likewiſc lignifics a Promiſe, namely, from Lo, which fignifics To have & 
to hola: Becauſe he to whom any thing 1s promucd, doth hold faſt, aud, as it were, 
bind the Promiſer. Theſe things promis d, Conan: his Arguments arc cafily an 
ſwered ; For what the Lawycrs fay, De nude patho non oritur attio 1; A bare Promiſe wil! 
bear no Adin; hath teſpect only to what was introduced by the Rewar Laws, which 
madc Srypalation to be an infallible fgn of a deliberate mind, Fl the Lawyer ſpeaks 
very warily of ſuch Promilcs, If ( faith he) we maly 4 bare Promiſe 1» pay aſe, it avail; 
nothing ;; for among Roman Crizens no Allion ariſeth from a bare Promiſe. The like Laws 
we grant to be in force among other Nations , Que lex ad id preftandum, no; alrcms 
promifumaes, obligat ? What Law (laith Seneca) binds us to perform all car Promiſes * Where he 
ſpcaks of humauc Laws and of raſh and inconſiderate Promiſes. But if we reſpect the Law of 
Nature only, there may be other ſigns of a mind petſectiy reſolv d, beſides that which the 
Romans introduced by Stipulation, or if there be any other ſuch like, which the Civil Law 
requires to beget an Action. But as to that Promile which is made raſhly, and with 
out duc conſideration, neither do we admit it to have 9 obliging power, as 1 
fs hath well obſery'd. Yea, and as to that which is delibetately done, but not with 
a purpoſe thereby to transfcr our own proper Right to another, we deny that from 
thence there arileth Naturally a Right to any man to exact the performance of it. Al. 
though we do acknowledge, That from ſuch a Promiſe there may ariſe an obligation, 
not in honcſty alone, but in a moral neceſſity to do it. And as to that of Cicrrs we 
ſhall treat hcreaſter, When we ſhall diſcourſe of the manner how Contracts arc to be 
underſtood, But now let us fee what Conditions arc required to make a Promiſe 
valid. 

And in the firſt place it is requiſite that he that promiſeth ſhould be endued with 
Reaſon , which renders the Promiſes of Mad-men, Ideots, and Infants void, and of 


no ſorce but the calc of Minors is ſomewhat different: For although they are believed 


to be but of weak judgement, as Women alſo are; yet ncither is this weakneſs of Jadge- 
ment laſting, nor is it of it ſelf ſuſkcient to invalid their acts. At what years a young man 


or woman arrives at the uſe of Reaſon cannot _ be determined, but mult be guef- 


ſed at, cither by their daily Actions, or by the omes of every Nation: A 

the e, a young man after thirteen years of age might —_ himſelf by any folemn 
Promiſe he ſhould make, and a young woman after twelve. the Civil Laws, upon 
bettet reaſon, thought good to make void many of their Promiſes, not only 

the Romans, but among the Grecian. And againlt ſome they introduced the delle of 
Reſtitution : But theſe are the peculiar effects of the Civil Law, and do no whit apper- 
tain to the Laws eithet of Nature or Nations ; except only in this, that where they are 
received, it is agreeable to Nature that they ſhould be d. Infomuch that if a 
Foreigner ſhall contract with a Citizen, he ſhall be bound up by the Laws of that City, 
as if he were, for that time, a Subject of that Nation. But it were otherwiſe in caſe 
ſuch a Comtact were made either on the Scas, or in ſome defart Iſland , or by Let 
ters between two perſons inhabiting diverſe Nations. For then ſuch Agreements (hould 
be regulated by the Law of Nature only, as are the Agreements made between ſuch as 
are inveſted with the Supreme Power, as they are ſuch: For in theſe, what they do pri- 
vately, may by their Laws be made void, when it is done in ſavout to thoſe powers, 
but not when done to their Puniſhment. 

Concerning a Promiſe made by an error or miſtake in the perſon promiſing, the que 
ſtion is yet more difficult. For we are todiſtinguiſh between that Error which is about 
the ſubſtance of the thing promiſed, and that which concerns not the ſubſtance z aud then 
we arc to conſidet whether the Fraud gave occaſion to the Promiſe or not. Again, whe- 
ther he with whom we have to do be guilty of the Fraud or not. And laſtly, Whether 
the Act be ſtrictly due, or binds only in Honeſty and CounicRnce. For the opinions of 


Lawyers do va according to the variety of thele caſcs, declaring ſome acts to be uy 
22 


— 


CHay. xi. Of Promiſes. 153 


and others valid. But fo, that according to his will and pleafure that is injured, the 

omiſe may be either revoked or reformed. But moſt of theſe diſtinctions proceed 

om the Nn Laws ; as well from the old Civil Law, as from the Pretorian: And 
ſome of them are cither not altogether true, or not well digeſted. But yet it ſuſſiceth 
to chalk out a way for us to find out the natural truth; for as ing the force and 
efficacy of Laws, this hath cver been allowed of by the general conſent of all Nati- 
when a Law is enacted the preſumption of fuch a Fact as was not re 
believed, that Law is not obliging, becauſe the 
on of that Law faileth with it. when a Law 


naturally is of no 1 —üU—ä—̃ —— give his — — 

the thing protmiſed upon a ion ( it not expreſt, yet preſumed ) as: 

was not: As in that caſe mentioned by Cicero, of him who falliy believing his own Son 
| 1 in caſe the Promiſer were 


thing through Fear, is obliged t orm 

he gave was not conditional, —— ca 

Ariſtotle well es, He that for fear of being ſhipwrackr, throws his goods overboard, x+4. We. z. 
ill ition th; —— — 


i 2 reſolves that his goods ta- 

ther than himiclf, ſhall periſh. But yet we muſt alſo crave this allowance, That if he to 

| | a juſt, but an unjuſt Fear, though but 

flight; and that thereupon the Promiſe was ſo made, he is bound to diſcharge the 

iſer i iſe is in it ſelf void, but for the damage 
that he ſuſtained who made it, by reaſon of the injury done him. But what excepti- 


: 
: 
: 
; 
: 
; 
Z 


ons the Law of Nations admits herein, ſhall in its proper place be hereafter explain. Lig e 


But that ſome Acts are reſcinded, which were made through Fear, being occaſi- V. z. ch. : 4 
not by him with whom we have to do, but by another, is an effect of the Civil . 1. 

oth often either null or revoke Acts, though freely done, if they that do 

1 + Seneca argues according to the Law of Nature, when 


41h 
328 
728 


11 
Tha 
rt 


Farce or Neceſſity be 1 ts whom the grant is made. But 
u that to me, what then art compelled or neceſſitated to do, if not by me? 
portet elle, ut mea pena fit I {+ u neceſſary that the Fault ſhould be mine own, 
if the Puniſhment be ſo. Now what we have before faid c ing the force and cffi- gre ».5. 5-15 
cacy of the Civil Law, were not amiſs to be here r : But what force or &+ 
ſtrength Oaths do add unto Promiſes to confirm them, be ſhewed anon. 
Again, That a Promiſe may be ſtrong and binding, it is neceſlary, That the thing VIII. 

led either now is, or hereaſter may be in the power of the Promiſer. Where. What is pro- 
fore in the firſt , we may be ſure, That no Promiſe can bind us to that which is n fle e 
in it lf unlawful : For, M penn quad jave peffns 1 That only we can de, which we can pomer uf hs 


do, Promuſer. 


i 
5 


whatſoever either Force or Fear or Neceſſity makes us to grant , may be ©4112! ©» 
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do, which we can lawfully do. All — es receive their vigor from his Right” that makes 
them, beyond which they are of no force, Ag being once challenged upon his 
promiſe, aniwercd , Bene ſi juſtum fit, ſen minus Al tantum, non C promiſe ; Te do well to 
wee it, if what 1 promiſed were juſt , but if not, I only ſard is but did not promiſe it. But if 
the thing promiſed be not now in our power, but may be, then doth the ſtrength of that 
Promiſe hang in ſuſpence ;; becauſe the Promiſe was but conditional, namely, if at any 
time it ſhall lye iu my power. But if that condition whereby the thing may be in our 
power, be allo in our power, then is he that made the Promiſe, obliged to, do whatio- 
ever is morally fit, that his Promiſe ay be fulfilled. But the Civil Law nalls many 
Promiſes of thus kind allo for ich the Law of Nature would bind us unto: As 


when a man or woman ſhall iſe to marry another hereafrer, being now already mar- 
ried : And not a few othei iſes made by Minors and Children, whileſt under their 
X1. But here it may be demanded, Whether a Promiſe for the performance of an act in it 


Whether a felf vicious, doth naturally oblige : As if a man ſhould Promiſe a Reward to him that 
Promilemade ſhould kill another. That this 1s a wicked Promiſe doth ſufficiently appear by this, 
Comply evil That it was made to excite a man to do a wicked Act. But yet not thing that is 
oviigeth. ——— . — NS GEASS pt odgally 
given, wherein notwi there is this „That fo ſoon as the gift is pro- 

Things pro- digally given, the obliqui : For the gift contracts no ſoil from the giver, and 
give" theretore it may without fin be polleſt by thoſe to whom it is gi | 

be retained, Made to a vicious end, ins ſo long till the cri 


— 
8 
5 


ſo the very fulfilling of the Promiſe being an inceative to vice, 
. 0 begins to ceaſe, when the crime 
— ä — — ſe until 
as I ſaid before, cuacerning the thing promiſed, bei 
crime being done, then the obligation ariſing from 
{ the beginning was not intrinſically wanting, but 
ee Pro- An example hereof we have in J the Son of 
w . Thamar, whom be dealt with as with an Harlot, 


58 


Gen. 38. the Law of Nature, then in force, was duc unto by the 
Val. Max. 1.8. Civil Law, as may appear Bot 
47. 2.%-2- in caſe that Promiſe were whom 
it was made, or if it were made it is to 
a i be rectified, is another Queſtion, w k 
X. But when any Promiſe is made for ſome cauſe formerly due, it i the leſs 
| duc, if we look unto Natural Right, according to oncern- 
abronue of ing our acceptance of that which is anothers: debts , 
was formerly though there be no cauſe preceding; but here | e by extor- 
duc. tion, or if there be any incquality in the agreement damag be rc 
See doof 2- paired, according to Rules as ſhall be ſer down anon. 
8 1 Now as to what appertains to the manner of promiſing, it requires, as | faid before, 


l- concerning the Alienation of Dominion, ſome external Act or Sign ſufficient to teſtific 
of « firm Fro. the conlent of the Will which may be done, ſometimes by a beck or nod, but is uſually 
mike made by done cither by voice or writing, 
our ſclves, But we may alſo be bound up by another mans act, if it appear that we have de- 

XI. putcd and empowred him to act for us, cither as our laſtrument in that particulac 
of the like buſineſs , or under ſome general notion or qualification. And it may likewiſe hap- 
thers, * pen, that where the Commiſſion is to act in general, he that is ſo 

may oblige us, by acting o his pri Inſtruttions : For here are two di- 
ſtinct Acts of the — 2 — we —— a 

Amballa- Whatlocycr our in a ; » V yp 4 
—— our ſaid 8 ſhall not yg = tor ny -g ++ we ob- 
ing their pri - jerye, in relation to thoſe things which do , 
vae Com- by vertue of their laſtrutions or Letters of Credence, but exccedi | 
mands. 


The obligatt- 
tions of Ma- 
ſters of Inips 
and Fattors, 
how far they 
nacurally ex- 
tend, 
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Law both of old was, and now is of no force: Nay, rather on the contrary, it is 
decreed , That the Maſter and Mariners in general, ſhall each of them be bound no 
farther than to the value of the Ship, and the goods thar are therein tranſported. 

But that a Promiſe ſhould transfer a Right in the thing promiſed, the acceptance 
of him to whom it is promiſed, is no lets requiſite, than it was ii the caſe 2fore. 
faid of Alienatioa: And herein Tertullian in his Book of Faſts, ſpeaks like a Civili- 
an, Yun cum 4 Dee acceptation oft, Legems in poſterim facit; A Vow, (though treely 
made, yet) when it u by God accepted, is as bi as 4 Law. And here allo a pre- 
ceding demand of a thing promiſed, ( it no alteration appear) ſhall be judged an ac- 
ceptance. Neither doth that which the Civil Law hath introduced concerning fuch 
Promiſes as are made to Cities hinder this: Which notwithſtanding bath ſo far pre. 
vailed with lome, that hold that the fole Act of the Promiſer is by the Law of 
Nature ſufficient to tr a Right: For the Rowan Law faith not, That the pro- 
mile is compleat, and of force before it be accepted; but that it is not lawful 
to revoke ſuch a Promiſe, but that it may be always accepted, which effect is not 
ſrom the Law of Nature , but meerly from the Civil Law. Not much unlike unto 
that which the Law of Nations hath introduced in favour to lnſants, Ideots and Mad- 


men. For, for theſe, as the will and of 


be allo mace — 1 omiſer, 8 — . 
it is, that cither wa omilc made ma binding : or Example, either t 
is wi | accepted ; or t D 
And if the Promile do imply a mutual obligation on both ſides, 
it i | ſcale, But if the Promile be free and ſponta 
ncous, then it is beſt to believe that it was meaut ia the former ſenie, walels it ſhail ap- 
in, Hence it follows, That fuch a Promiſe made before Acceptance ( for till 
then no Right paſleth ) may be revoked , without the imputation of either 1nju- 
ſtice, or Levity, it it were really fo intended, when made, That it ſhould not 
CT Rene, ol in wane accigend, ſo till then it could transfer no Right. it may 
alſo ed, in caſe the perſon ſhall dye ro whom ſuch a Promile was made, 


be revok 
before he hath accepted of it. Bccanſe the Acceptance was referred to his own 
choice, and not to his heirs. For it is ove thing, to be willing to give away my Right 


by him transferred to his Heirs , and another thing, to be willing to 
Heirs immediately : It is very material to conſider on whom we be- 
100 was Vera,, who could not believe that a Prince 


r 

him to be alive. 
A Promiſe alſo be revoked upon the death of the perion who was avtho- 
ed to make it; becauſe the binding power was in his words: But not ſo, it the 
be ſent by a Mellenger or a Carrier, becauſe the obliging power isnot in him, 


ant 
bo ht And therefore thoſe Letters importing the conſent of 
be conveyed by any man. We muſt alſo diſtinguiſh between him that 
ihe the Promiſe we make, and him that is authorized by us to 


the revocatiog be made known unto hun, the 
made it juſtified. So alſo in the former caſe, 
Cpt: as being 


X 2 Contro- 


— —— 


much, that in land, a Countrey of late famous for Merchandizing , this Remax 


be not only accepted, but that t acceptance * 
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XIV. 
To a good 
Promite acce 
ptat ion is te- 


qutine. 

A pretend! 
demand — 
gues un acce- 
prance, 1 no 
alreracion ap- 


pear. 


ked beſcec if 
be Accepted. 


XVI 
Wherher ir 
may be reve 
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party dye 
ho was 
author med 
make u. 
F.xplamc+ 


— —_——— __ _E_ — —— — — — —— 


156 Of Promiſes. BOOK IL. 


— — 


—-— — — — — ——— — 


XVIII. Controverſics alſo do uſually happen, concerning the accepting of a thing in the l/ 
Whether a halt of another : Wherein alſo we muſt diſtinguiſh between that Promiſe that is mace 
— ge to me of ſomething to be given to another, and that promiſe which is made in the name 
tet it hart, Of him to whom the thing is to be given. If the Promiſe be made to me ( ſetting aſide 
beenaccepted that Query introduced by the Roman Law, Whether any benefit do accrue unto me by 
of dy another. jt.) The Right of accepting the thing ſeems naturally to be given to me, and the 

power of transferring that Right unto another, if he alſo will accept thereof ;, to that he 
that made the Promiſe hath no Right in the mean time to revoke it; but I to whom 
the Promiſe was made may remit it. For this ſenſe, as it is no whit repugnant to the 
Law of Nature, ſo is it moſt agreeable to the words of ſuch a Promiſe : Neither can 
it be ſaid, not at all to concern me, That another by me ſhould receive a benefit. Bur 
if the Promiſe be made in his name to whom the thing is to be given, we muſt then en- 
quire, Whether he that accepts of what is promiſed, hath a ”" Command foto do, 
or an order ſo general, as may be thought ſufficient to include it; or whether he hath 
no ſuch order at all. If it do appear that he hath ſuch order or authority to accept 
thereof, I do not then conceive it neceſlary to enquire any farther, Whether the perſon ſo 
impowred be a Free-man or not, as is uſually done by the Raman Laus; but conc lade 
rather, That the Promiſe is fully compleat by that acceptance: For it ſufficeth to ſigni. 
fie our conſent, though by a Servant, whoſe will is reputed ours, if we authorize ham, 
and he accept thereof, But if he that accepts of the Promile, have no ſuch order 
from him to whom the Promiſe is made, but is deputed by the Promiſer , then hath 
the Promiſer no power to revoke the Promiſe, until he whom it concerns, do cither ac 
cept thereof, or reject it. Vet fo, notwithſtanding, That he, who in the mean time, 
hath accepted of the Promiſe made, hath no power to remit it, becauſe he is not depy- 
ted to accept of any Right to the thing promiſed, but to bind the Promiſer to obſerve 
and perform his Promiſe, in ſuſtaining the thing iſed : So that if the Promiſer ſhall 
retract, he may be ſaid to break his Faith, but he cannot be faid to invade any mans 
Right or Propriety. f 
XIX. By what hath been already ſaid, it may ealily be conceived, what we are to judge 
In what time concerning ſuch a charge as is uſually added unto a Promiſe, For ſuch a charge 
beaddea ton impoſed, as long as the Promiſe is not yet made perſect by acceptance, nor the Faith 
Promiſe. of the Promiler given, that it ſhall be irrevocable. Bur yet this 1 — the 
uſe and benefit of a third perſon is alſo revocable, until it ſhall be by — 
pdge 


accepted : Al h ſome there be, that, as well in this, as in other the 
are otherwiſe perſwaded. But he that throughly conſiders the matter, will quickly dif- 
all 


cern ſo much of natural reaſon and equity in what hath been faid, that he will 

: farther proofs to be needleſs and ſuperfluous. ; 
XX. It is alſo ſometimes Controverted, How a Promiſe occafioned by an error ( or mi- 
A Pron.iſein} ſtake) in the Promiſer may be made good, if, the truth being known, the Promiſer 
ben f ml notwithſtanding his miſtake, be willing to ſtand to his Promiſe. The like queſtion may 
ge he be put concerning Promiſes occaſioned by fear, force, or the like, when the cauſe there- 
of Thall afterw ceaſe, as in the caſe of Matrimony, and the like. For the confir 
wation of which Promiſes, ſome are of opinion, that nothing, is requilite but the inter- 
nal acts of the mind, which being conjoined with the former external ſufficeth to 
contract a firm obligation. Others diſallowintz this, becauſe they cannot admit that any 
outward Act ſhould be a competent ſign of an internal act ſublequent to it, do require 
a new verbal Promiſe and Acceptance. But the middle opinion is the ſaſer, which te- 
quires ſome outward act, but not ſuch as is verbal, that the retaining of the 
thing promiſed by the perſon to whom it was promiſed, and th —— — by the 
on promiſing, or ſome ſuch like act, are ſufficient to teſtife the conlent of 

h parties. 

XXI. Tes alſo muſt not be omitted, leſt we ſhould confound the Civil Law with the 
Promiſes Law of Nature : That by the Law of Nature, Promiſes as well as Gifts may be good 
made without and valid, though there be no cauſe or conſideration expreſt wherefore they were 


d. made. 
— Neither is any man bound by his Promiſe that he makes for the | | 
He thar pro- to make good all that wherein they differ, ſo as he omits nothing of that which on his 
eiſethfor the part moy be — re 222 to do it. — either 7 —— 
another miſe or the nature buſineſs urally require igation. 1 
how far in the like caſe, He thought himſelf diſcharged of bis Promiſe, foraſmuch as be left nothing 


— unattempted that lay in him, to have had if performed. 
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hem, which is called lending: And as to Facts, the performance 
+ Which is called a Mandate or Charge, whereof 
or committed to our truſt, as namely, our labour in 
like unto theſe Act, are our Promiſes of theſe Acts, but 
do extend to the time to come; which alſo we would 
be underſtood of thoſe Acts, which are now to be explained. 


111 
And neo 6+ 
a are peering 


another, the agreement runs thus; ©"? 


we truck Deeds, then it runs thus ; 
The 3d. a mixt, as when we agree, That 
that -as the iprice or reward 11 
Diviſion, fome Contracts, which they call 
Nieren 


— —— 


of ContraFts. BOO K 1 . 


IV. 
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Ads mixt are by the acceſſion of ſome other : As if 1 
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Nominatiʒ not ſo much becauſe they have proper names (for fo have thoſe Contracts which 
are made by exchange alſo, which they will not admit amongit their Nommate Contracts) 
But becauſe by reaſon of their more frequent and ordinary uic, they bad received ſome 
certain force, and were of ſuch a Nature, that though nothing at all had becn particu- 
larly ſaid, yet by their very name they might have been ſufficicatly underſtood. Hence 
it was, that to thoſe there were certain ſet forms of Attions appointed ; whereas to 
others that were leſs ordinary, that common form was not ſufficicat : But the plca muſt 
be made in a form fitred to the fact, and therefore it was faid to be in preſcripe words. 
Neither is there any other cauſe but this of frequent uſe, why in theſe nominate conven 
tions, if ſome things requifite to a Contract were by both parties alſented unto: As in 
the ſale of any thing, if the price were on both ſides agreed on, yea, though the matter 
were yet entire, (that is, if there were go mony paid, nor any thing performed on cither 
ſide) yet was there enjoyned a neceſlity of fulfilling the Contract on both kdes;, whereas 
in Contracts not ſo frequent, whilſt things ſtood entire, and nothing on either ſides per- 
formcd, 2 — to retract, that is to fay, they | 
without any penalty revoke. For the Civil Law reſtraived all coercive power from ih 
Contracts, and leſt them wholly to the Faith and Honeſty of the Contractors: But the 
Law of Nature takes no cognizance of theſe diſtintions; for neither ate tho Contratts 
which they call Innominate, either lefs natutal or lefs ancient. Nay even Bartering, which 
they reckon among thoſe that are lnnominate, is both more kmple and more ancient, than 
thoſe made by bargain and ſale. Thus Tacirw teſtifies of the Germant, That the y uſed the 
more ſimple and ancient way of Traffick, that u, by exthange of Commodities, For as Serviau 
rightlv obſerved, Oui Anceſtors did only exchange one t for br. How nach more 
happy was that Age, faith Pliny, when men exchanged Goods for Goods, the Natwor Cammediic: 
of one m_ thoſe of the of another. like he relates of the Seres, a 
of Scythra, — d their Nute Commedities te ſale on the farther bank of the A- 
ver, they take away they find to be jet by it, of they are pleaſed with the gut ange. Which 
kind of bartering of Commodities is yet in uſe in tome parts of Africk ; W. rverefore 
taking Nature for our beſt guide,do reduce all direm ContraQts (withv!t 'oking any 
cognizance of that Keman diſtinction of Nominate and Innominate agreements u o thel: 
three heads before named. When we give to receive, we cither barter oue thing for 
another, which doubrleis was the ancient way of 1 raffick, or we receive mony for mony, 
as by Bills of Exchange; or we receive goods for mony, as in the caſe of buying and 
ling; or we receive the uſe of a thing for another thing, or the uſe of one thing for the 
uſe of another, or the uſe of a thing for mony, as in things let and taken to hire. 
the uſe of things we are to underſtand, not only the bare ule of a thing, but alſo the fruits, 
ts, or proceeds of it, whether temporary, perſonal, hereditary, or any other way 
wever limited or circumſcribed, as among the Hebrews, that which was held until the 
next Jubilee. Some things are given, that after ſome Intervals of time, arc to be reſto- 
red either in kind or to the ſame value, as in things that are lent, and this kind of Per- 
mutation is chiefly uſed, where the things do conſiſt in number, meaſure, ot 
weight, whether it be mony or other things. exchange of deeds for deeds do inf. 
nitely vary, according to the no leſs infinite variety of humane action. But when we 
do that we may receive, it is either work done for mony, as when for our daily labour * 
we receive wages; and this alſo is a kind of letting our ſelves to hire for profit in our i. 
veral callings : Or when by our voluntary act, we undertake to ſecure another mans good 
from all caſualties or contingent misfortunes, which manner of contract was hardly know: 
to former though now of frequent uſc ; or when we do ſomewhat to receive either 
things, or the uſe of things for our pains. 

But ſuch Acts as are communicatory, do contribute cither deeds or things, or on the 
one ſide things, and on the others deeds, towards ſome publick benefit Al which ar: 
compriſed under the notion of Society or Confederacy, under which alſo we compreben 
that of war, when private men combine together, to cquip a Fleet at their own charge, 
33 or againſt ſuch as invade them, and ſuch a combination is vulgarly cal 1 
the Admiralty. 

But ſuch Acts as we call mixt, are either + —_ nally fo, or are made fo, 

knowingly give more for a thing than it 
worth, or than I can buy it for of another, it is a mit Act, partly a Gift and part 
a Buying, So if I do contract with a Goldſmith, for fo much mony, to make me 
many Rings of his own Gold, it is a mixt Act, for i buy the Gold and huc the Workmar. 
And thus it happens alſo in Societies, as that one part thould contribute deeds and mos 
but the other mony only So likewiſe the grant of Land to be hald in Foe Farm, is be- 
neſit or a gift, but the binding of him to u this Grant is made to ſerve in the wars for 
our defencc, is, fac at facias, to do fomewhat for him that he may do ſomewhat fur 
us: So the Gain, by mony lent to trafhck by Sea, 1s mixt ; partly for the lcan of my mo- 
ny, and partly for running the danger of the ca- 488 


Cuar. x11. Of CoutraAts. $49 

Atts arc mat by accefſiong when we ſtr our own Acts by the Acts of rater, * 
as by Suret ten, ot by delivering Pledges or ages : For Sutetiſtup, it we reſpect out, Os by 
the matter between the pt iat ipal Debeor and the Surety, is for the moſt port a Command, 
or bidding the Surcty to engage his credit for him : But if we teſpe t the huſine te het wecu 
the Creditor and the Surety, who receives nothing at all from hum, it is an AC purely 
free; yet becauſe it (, upon fuch Contratts as are burdenfor, theretore it is to 
reckoned as ſuch: So the giving of a thing to pawn or as a pledge, teens of ir ſelt to be 
a free xt, whereby the detaining of the thing pawned becomes law (ul ; but tus allo derives 
its nature from the contract, which is thereby ſtrengthaed and fecurcd. 

All tach Acts as arc profitable unto others, befides thole that are merely bountiful! 
and beneficent, are comprehended under the name of Contracts 

In all Contracts Nature requires an equality, and that fo ſtrictly that (ec gives a right 
to him, that through inequality hath lefs than his due. This Equality Cott conkilt part» 
ly in the Act of Courratting, and partly in that about which the Contract is made: And 1 A 
in the = of Concradting, as well in thole Acts that are precedancous, as in thoſe that are que 1,0 
princ | 


it to theſe As that precede any Contract, that be with whom we have to fit in . 
teal, ſhould diſcover unto us all the faults and defelty which be knows to be in the thing Bs lane. 


contraſted for, which is not oaly required by the Civil Law, but is moſt agrecable to the ix 
nature of the Act, there being a nearer relation between the perſons contracting, than Agquiiny in 
that which is common to all mankind. And thus may that of Diogenes Babylonics be an- knowledge, 
ſwered, handling this Argument, namely, that all things ace not hid which are not po- off. “ 
ken: Neither is it aecellary for me to exprets all that is profitable for thee to hear, as in 
matters celeſtial ; for the nature of a Contract being invented for gain and profic , te- 
quires ſomething that is more proper. To this purpoſe Harras Maximus brings id an 34. Mer. 11h. 
excellent example in Clams Contumarur , whote boute ſtanding near the Capitol, and 8: c 14. 4. 
fo bindring the Augurs ia the proſpect of the Birds, and conſequently in their divination, 

was ordered to be demoliſhed ; which Claude knowing , but conccaling , went immedi 

ately and fold his Houſe to Chur Lanai, who underſtanding the cheat, appealed 

to Cars, who prudently condemned Cl alledging that bone file vente,, nec comme- 

422 ſpore anger, nec ne ommedar ans cog rntianens obſcarare ogorter , And that with a great deal 

of Equury, Valeris, for an honeſt Seller ſhonld nevher hen hren the Buyers hopes 4 75 

—— 722 — — It was a good va- 

tion of St, Ambroſe, In contraltibur etiam itia cer que inet prods jubentnr „ ac uf i- 

tmavern tender, in jus emprore tra rigfere dels attione t © In erdanary Cun 

walls, whatever def eft1 ave in the thang expoſed te be fold, ought to be diſceuered to the Buyer | 

which if not faithfully done, thengh the right of the thing be tranifer d to the Buyer, yet a be 

the Canty aft te be , , ny of the fraud in the concealment of the defettt. As tn cafe C. . 3. 

4 mas ſhould ſell an Henſe that u bawnted with Level, or infetted u the Hage, or a Servait 

that is 4 Fugutroe, and dath net diſcover i, rig ardung only bus own profit and not natural equity. 

Nan oft ille ſapiens, fed callidur C Aut, That man 14 net wiſe, faith Carneades, but crafty 

and bnaviſk. But it the thing concraled, do not immediately concern the thing contract 

ed for, we are not bound to reveal it : As if 1 expoſe to fale fuch things, whereof 1 know 


ile, yer is coming in after to be fold, I may fafely conccal mine own know 
age ; 
w 


Il 
N Mok 1 
Crete are oa? 


yet even to diſcover this is commendable, and in fome cafes not to be omicted 


— 3 man 1 quan carers: Fortafſe cru muede, cum major fit cop, cunt fit wnyaria Ila 
rap hey ne Low I expoſe them to ſale, I ſell but mine own, and at 10 dearer rates 


n thou 


Cilare quite. 


Par let's. 


like freedom of Will between them , not that in caſe the Seller and in free 
unjuſt fear, no Contract can be made with him till that fear be te- dom of will, 
ing extrinſick to the Contract. But that no man ought to be con- 
fear to conſent to the ſale of what he would not otherwiſe part withal, 
of ſear be given him to that end, that it ſhovid be firſt taken 
as the Buyer may have a like freedom of Will. When 
the: 


ted Contracts, 
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the lian had bought ſome Lands of their Neighbors, who durſt not deny to fell t 
them on any terms. The Lacedemonians made no ſcruple to make void the Contract, 
and therefore cauſed the A to make reſtitution ; alledging, That there was as wares 
injuſtice in taking away the Goods of their Inferiors, xnder the ſpreions pretence of Purchaſe, 
Greek Hiſt. in extorting from them by mere force, which are the very words of Nane. Bur what cx- 
L 3. —— the Law of Nature admits of in theſe caſes, ſhall be diſcourſed of in its pro- 
per place. 

XI. la the very principal act of Contracting, there is alſo required this equality, that n 
Equality in more be exacted than what is fit, which rule is of no force iu ſuch acts as arc beackcenr 
_ — For if 1 will give ſomewhat more by way of reward, eithet for work done at my com. 
—_— mand, or for things lent me, or for preſerving things depoſited, than is juſtly duc; 140 

no man wrong, I do but mix the act by making it partly permutatory, and partly gra- 

tuitous. But in all permutatory Contracts, this equality is punCtually to be obſerved - 

Neither is it to the to pretend, that what is cither promiſed or given by cither 

more than is due, may be accounted as a donative; for this is not the uſual mean. 

ing of Contractors, nor is it to be fo preſumed, unlcls by fome act or word it be ſo de- 

clared. For whatſoever cither doth either give or promiſe, is but in proportion 
— rock to what they to receive, as it were to even the Ballance; infomuch chat Sr. 
tween the Gi- Chryſoſtom was | 10n, and not without realon, That wn Contralt ai en a we ſtrove 
ver and the earneſtly to buy any thing for leſs than it is worth, or to bave more than our juſt meaſare or weight, 
Receiver. there was in that Fat a kind of Theft. He that writes the Life of Mee in Photias, 
tells a Story of one firm, who having bought any thing that was judged more worth 

than he paid for it, would of his own accord add as much as it wanted of the true value 

holding it a kind of Injyſtice to detain it, but ſuch an injuſtice as ſew men then underſtood 

N r And in this ſence do the ib Doctor inter- 

26. 14 ny 1 . bt to thy Nev , or be 
— > —— „r 

XII. Yet farther, Though both parties have equal knowledge of the thing contracted for 
And in the and allo equal freedom of Will, ſo that there is nothing concealed that ſhould be dif. 
things cot covered, nor a greater price cxacted than is thought to be due; yet if there prove to be 
tracicd for. any inequality in the things themſelves, which the parties themſclves could not dikern, 

or that rhere — —  —_— value, then that error or miſtake is to be 
rectiſyed by the Roman Laws: And t hath too much muſt impart to bim that hath 
too little, in that Contract it was or ought to have been the mind and meaning 
of both parties, That there ſhould be an even ballance in a right eſtimation. And yet do 
not the Roman Laws require this in every uncqual Contract, In caſe the inequality be but 
ſmall, the Law takes no cognizance of it to prevent maltitudes of ſuits ; but only where 
the inequality is weighty, as where it exceeds half of the juſt value For the Law ( as 
Cicero ſaith) reſtraineth iniquity by pinnacling the hand, but Philoſophy by Reaſon and 
Underſtanding, But they that ate not ſubject to Civil Laws, ought to follow that which 
by the dictates of right reaſon ſeems unto them righteous; yea and they alſo that are ſub- 
ject to Laws, ſo oft as they have to do — as are agreeable to Picty and Re 
ligion, if the Laws do neither give nor take away Kight , but only deny their aid and 
a e unto it for ſome certain reatons, 


iged to the owner not only for the thing 

it ſelf, but to be thankful for the courteſie done him in the loan thereof, unleſꝭ it be evi- 
dent that the thing ſo lent had certainly fo periſhed, had it continued in the ol 
the right owner : For in this caſe he loſeth nothing by the Loan, But on the contrary, 
depo. He with whom any thing is depoſited, reccives nothing but a bare truſt ; and therefore it 
the thing miſcarry he is not bound to repair the loſs ; Neither in reſpect of the thing 
truſted, there being no ſuch in being, neither is the Truſtee any thing the richer for it 
nor in reſpect of his acceptance of the truſt, becauſe thereby he receiverh no courteſie but 
doth one. And as to things pawned,as alſo — — to hire, a middle way is to be 
taken; for in every caſe of loſs the receiver is not to reſtitution, as he is to whom 
a thing is lent g yet is a much greater care required from him to preſerve it, than of that 
which is committed barely to truſt, becauſe the acceptance of it though gratuitous, yet 
uſually comes very neer unto ſuch Contracts as are burdenſom. All which do agree with 
the Roman Laws, but were originally extracted from natural equity; and are _ 


RO —  - — 
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ound to be of force amongſt other Nations: As (amongſt others) of the Hebrews; for Sec Exod. 22, 
ſo Moſer Mamenider teſtifies. And hereunto hath Seneca teſpect e, when he faith , That © „ 
ſame ewe fidelity and ethers Tutelage and Proteftion. And by theſe rules we may calily pats +7, ;.. fo. 
out judgments upon other Contracts ; Hut now having (as far as is requiſite to our pur x5, 
poſc) tufficicntly diſcoury'd of Contracts in general, we ſhall brielly handle ſome more 
particular queſtioas concerning them. 5 

The molt natural meaſure the true value of every thing is known, is by the XIV. 
want of it , as «le rightly 3 which rule the barbarous Nations do very Concerning 
ſtrictly walk by: Vet is not this the only rule that guides the value of things, for the the price ot 
mind of man, like an Empreſs, covets many things for their rarity, which are not pure mg _ 
ly neceſſary. Margaritu pretia Luaxuria feeit, It un Pride that groes the price to Pearls, Haith > = A 
Flary t. And in another place, Look, faith he, what value we pur apon the Indian Pearls, the cheaper. 
ſame ds the Indians put pon car Coral ; for theſe things are valued by the opinion that Nations f 14%. 32. 
have of them. And no marvel, faith St. Auguſtin *, For in the eſteem of theſe men, an Horſe Cart 4nd 
1. ſomerimes bong ht at 4 far dtarer rate than a Serv, and 4 Fewel than 4 Slave, &c. So G- » De Civit. De; 
ce Qui modus oft in but reh cupidutatis, iden oft eft mation ;, 1 the l. 11.6. 16. 
prices of theſe things, as the longing that men have after them. So likewiſe on the con- 
trary, Theſe 1 that ave moſt , are leaſt prized where there 14 great plenty of them : 
Which Seneca | es by many es, where alſo he adds this, The price of every De benſ. l. C 
thing varies with the tm, we thaw haſt ly praiſed theſe thing i, they are ſo much worth „ 13. 
a1 they canner advance ts mere. So likewiſe Fanal the Lawyer, That which gives a juſt va | 
ler to any thing, 11 not the affeition of any one perſon, of — thus or that particular man 
can maky of it, but what it may be commonty ſol4 for. And this cannot be at all times alike 
and certain, but it tiſeth and falls according to the pains, expences, and hazards, that 
Merchants ate at in their importation. Neither doth Sc. Auguſtiaz diſapprove of it, who 
upon the Seventieth Pſals, brings in the Merchant pleading thus, Afero « longinquo merces, Aug. is Pal. 
mercedems Liberty mer wnde yam, pets, Dig u em eſt Meircenarias mercede fu, &c. | bring 7% 
my Alerchandiſes from far, 1 require but 4 reward for my pains that I may di , the Labourer 15 2 — 
worthy of bis ht. But faith the good Father there, De mendacio C per juris agitur, non de 

et „ It is not thy C but thy Lying and Per jury that we condemn. Moreover the prices 
of things may riſe or fall by reaton of the y or ſcarcity, either of Buyers, of Mony, 
or of the Mecrchandiſfes themſclves. * fuch Accidents do ſometimes fall our, as 
may juſtly enhance ot leſſen the prices of things, as namely, we may haply ſuſtain ſome 
ſuture lots by the ſale of them, or for want of them or our gains we by them may 
ceaſe, or we may be unwilling to part with them for ſome aſſection we particularly bear, 
cither to the things themſelves or to him that gave them: And therefore we would not 
willingly fell them but in favour to him that buyes them. All which ought to be declared 
to him with whom we are to Contract: Regard allo may be had unto that damage or ſur- 
ccaſing profit, which is occaſioned by cither the delaying or auticipating the payment of 


the price agreed on. 
As to buying and felling, we muſt know that the ain and fale is good, from the XV. 
| be not delivered, yet Whena file is 


very minute of the Contract: For though the thing 
may the property by a bare mutual content of both parties be transferred, and this is the 3 * 


molt ſimple and innocent way of bargaining. So Seneca, Fenditio altenario eit, & rei ſus Nature , and 
ru 


olt 
juriſque ſas in alum tranſlatio; Selling 11 the aluenation of 4 thing and the tranſlation of it, toge- when domi- 
ther eur right and property in it ts another. But it it be fo agreed that the ſhalt nlon paſleh. 
not paſs preſently, then ſhall the Seller be bound to transfer his dominion, and in the 


ſme __ twice fold, that fale ſhall be moſt valid which hath the property firſt tran- 
ſhred, eit 

— away from the ſellet to the buyer, and that which is made by promiſe only ſtand 
or nothing. 

Monopolies are not all of them repugnant to the Law of Nature, for they may be per- 
mitted by the Supreme Magiſtrate upon ſome juſt cauſe and at a certain rate, —— * 
FD So alſo under the Romans, polies are a- 
the Alexandrians bad the Monopoly of all Indian and bp Commodities. The like 8nft 
may be inſtituted by private men, ſo that they retail them tor moderate gains. Bur they the 
that, like the Oylmen in Yelabraws, ſhall ely combine, and either by fraud or force Charity. 
ſtop the impertation of Goods, that may enhanſe the price of thoſe they have, Thetiftoryol 
which is already at the higheſt; or that agree to buy all the Goods of that kind that come 7 is wel 
in, to the end that they may fell them at what rate they pleaſe ;, are very injurious to d. 
the Common- wealth, and are bound to make ion. But if by any other means 
they ſhall hinder the bringing in of ſuch mere or ſhall therefore engroſs the whole 
to themielves, that they may vend them at a price (reſpeCt being had to the time in which 
they ſell them) not um caſonable, they infringe the $ of Charity (as St. Ambroſe = 

* * 
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Off. t 3. 0 6. 
XVII. 


How Money 
receives it 
valuc. 


Ad. 6. Neon. 


XIX. 
How the re- 
ward of mens 
labours may 
be encreaſed 
or diminiſh. 
cd. 


XX. 
By what Law 
Uſory is for- 
bidden, 


by many Arguments, though to ſpeak properly, they violate no mans R 

As for Money, the office it performs it naturally receives, not from the. =atter, 
or metal, nor from its form or appellation, but from a more general relation, n.may, 
as we counterpoile it with other things, eſpecially, with thole that are moſt neceſſary : 
Now the value that is put upon it, if it be not otherwiſe agreed ou, mult be according 
to the Fate, that it bears at the time, and in the place, where payment is to be made. 
Now as Michael Epheſwu rightly obſerves, Money it ſelf varies as all ther things do, a. 
cording to the plemy or ſcarcity of it; for as we have not always 4 like occaſion ts uſe other 
things, and according to aur deſere of them, ſo the prices riſe or fall: So Money dh wit al. 
ways retam the ſame value, but ſometimes it is more and ſomerimes leſs worth. Bat yet the price 
of Money is moſt laſting : Which we uſe chiefly as a connter-bailance to all other thing « wherewith i; 
i compared. Now that which is the meaſure or ſtandard to all things ought in it ſelf to be 
conſtant. And therefore Gold, Silver, and Brafs by themielves are oi the lame value almoſt 
always and in all places. And as other things that are uſcful or necellary, are cither rare, 
or abounding, ſo the ſame Money in weight, and made of the ſame Metal is ſometimes 
more, and ſometimes leſs worth. 

Next to buying and ſelling (as Cajw notes) is letting and taking to hire, and ſteered 
by the ſame Rules. That which anſwers to the price is the tet or hd, and that which 
anſwers to the Propriety, is the polleſſing and enjoying of the benefit of it. Wherefore 
as when the thing ,periſheth, the owner bears the loſs: So when the thing hired proves 
ſteril or barren, or by any other accident proves fruitleſs aud unprofitable 5; the loſs is 
naturally the preſent occupiers: Neither hath the Lord any thing the leis Right to the 
rent or hire agreed for, becauſe when he delivered the thing to him to uſe, it was ſo 
much worthas was conttacted for. Although that may be changed, cither by gencral 
Laws, or by Covenants between themſelves; yet notwithſtanding it he that firit bired 
the thing be diſabled to make uſe thereof, and thereupon the owner let it to another, 
whatſoever he ſhall gain thereby, more than the hire fuſt agreed for, he ſhall repay to 
him that firſt took it, leſt he ſhould enrich himſeli by that which 1s duc to another man. 

Again, what was before ſaid in the caſe of felling, nameli, tat the price may be 
more or leſs if the thing were only fold to gratific the buyer, but otherwite was neuher 
to be bought nor fold : The very ſame may be underſtood of any thing, or of any work 
let or taken for hire, in favour of him that requires it. But it a man by one and the 
ſame pains may accommodate diverſe perſons, as in conveying them trom place to 
place, if he that undertakes it ſhall oblige himſelf entirely to every one of thera, be 
may require the ſame reward from every one, as he from the firſt, if the Law 
do not otherwiſe provide; becauſe that, by my labour a ſccond, third or fourth perion 
receives a benefit doth no whit prejudice the Contract made with the firſt, And if the 
benefit be equal, ſurely the reward ought to be fo too. 

As concerning Money tent, it is frequently queſtioned by what Law Uſury is forbid 
den and although it be the moſt received ion, That it is prohibited by the Law 
of Nature, yet was Albulenſis of a contrary Judgement, neither are thoſe arguments 
which are brought to prove the adverſe part of fuch weight as to turn the Scale, For 
whereas it is ſaid of things lent, that they are lent freely, as much may be ſaid of things 
delivered to another toute; and yet if any thing be required for the uſe of cither, it 
may haply cauſe the Contract to pals by another name, but it cannot make the taking 
of a moderate price for the uſe of a thing unlawiul. Neither is that argument whici: 
they draw from the ſterility of Money any thing more perſwalive, For mans la 
duſtry is able to make Hovles, Lands or any other thing, which in themlelves arc bar - 
ren, to become fruitful. But that which ſcems to be the moſt plauſible Argument is this, 
That here one thing is given for another, as an Houſe for Rent. But the uſe of a thing 
cannot be diſtinguiſhed from the thing it ſelf, where the thing it ſelf periſberb by 1c nſong 
of it : And therefore for that nothing ought to be cxacted. But here we mull note, 
Thar when by the decree of the Senate, the fruits ariſing from the uſe of tl inge, thot 
either by thcir uſe periſh, ot ate transferred into the dominion of another was introdreer 
by the Name of Uſuefrutts, (which properly fignihes the profit that is gained by the uſe of 
anothers mans goods, the property remaining his own) they intended not by that word C 
ſr:frnttus, that it ſhould obtain the ſame eſſect of right with that which was properly fo cal- 
led. For certainly the word fo taken could not according to its Propriety agree with fach + 
Right. Neither will it thence notwithſtanding follow, I hat ſuch a Right is nothing, 7 1.0% 
valuable: Since, on the contrary, it is certain, That if any man would yield up ſuch a Right 
to the Proprietor, Money may be required upon that account. Soalſo the Right of nor 
paying cither Money or Wine borrowed, till after fuch a time, is valuable: Afrmar cnem foburr, 
am ti mpore minus ſolvit,For be pays not bus due that pays net in due tome. And theretore in Los 
mortgaged for Money, the profits of the Land ſhould anſwer for the ulc of the Money. Now 


what Arguments arc brought by Cats, Cicero, and Platarch agaiaſt Uſury, do not fo mu- h 
reipett 
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( faith FHhreorom ) who 
vidently take away 


circumciſed, tor they were both herein equally obliged, the fame ought now tobe ob- 
ſerved by all Nations, the partition-wall being now taken away by the promulgation of 
the Evangelical Law, which under the notion of Nev , comprehends all mankind ; 
as by that excellent apy 6 our Saviour concerning the Samaritar, moſt evidently 

So Aer teſtifies of the Chriſtians of his time, Thar they were communic atrve 
4 their goods with all men, loving all men as if they were their bretbren. And therefore 
Lal, treating of Chriſtian duties, makes this one, He ſhall nee ( faith he) give bus 


for this inte ſeth gan by anothers wants. So allo St. Ambroſe, Subvenire © 
3 2 ” 


hbumanu at oft, Daritie unten, plus extorquere quam dederrs ; To relieve the wants of 
ethers ts humane, but to requare more than was lent, cruel. And Auguſtus Ceſar himiclt 
blamed ſome who took up money at an caſic rate, to lend it to others upon harder terms. 
St. Chryſoſtome ſpeaking of Faſting, gives this Caution, If thou faſt , tale beed that then 
lend net thy money upon Uſury, but break, the bonds of all unjuſt Contratts, And on the lait 
Chapter of the hirſt Epiſtlc to the Cormrbrans, be faith, That be that offers unte God money 
gained by Uſury, u1 41 of 4 woman ſhould offer ont of her Meretricions G ain, 

It is notwithſtanding to be obſet ved, that there are ſome Contracts which have ſome re- 
ſemblance of Uſury, and are vulgarly fo accounted, which yet are of another kind: As 
when the lender requires ſomewhat to repair the damage he hath ſuſtained, either by tea 
ſon of the long detention of his money lent; or being frultrated of the hopes of gain that 
he might have made by it, deduc ting notwithſtanding ſomewhat in reſpect of the incer- 
tainty of thoſe hopes, and alſo for the labour and hazard he mult have run for it. 80 
likewiſe, to defray the charges of him that lends money to many, and to that purpoſe 
keeps his money ready (with his Books of Account); and tor the danger he runs of 
loling the Principal where it is not ſufficiently ſecured. If any thing in theſe Cafes be te- 
quired, it is not to be reputed Uſury. And if we would know, what opinion the Romer 
Lawyers had of it, we ſhall find, that as they hated the word Fenus;, fo they would cafily 
admit of Uſers. T, non propter bierim petentiam, fed propter moram ſoluet˖,j¼mm ; Net 
that the lender deſired to mare agen 9 the wants of the borrower , but becauſe his money is 
net paid at the time agreed on. The dilterence being only this, [Fam] is that which we con 
trail for, more than the principal, meerly cit of 4 defire of gain Hut [ Uſura} u that which 1: 
gen mere than the principal, leſt the lender ſhould be damit,] by the detention of the prin 
cipal. But ſince this word Uſura being abuſed by fome,hath gotten an ill report, there ſote 
hath this latter Age ſubſtituted in its room the word [wrereſt. Demoſthenes in his Oration 
againſt Pantencrus, denyes peremptorily, that he deferves to be branded with the name 

an Uſurer, that lends what he hath got cither by merchandizing, or by his honeſt la- 
bour, ſob medics lacells, for ſome moderate gain: partly that he may keep what he hath fo 
got ; and partly, that thereby he may gratific another. It is recorded of Germanus Kind. 
man to Jaftinian, That he lent money to every man that needed it, to be imployed; but 
never took any thing that deferved the name of Uſury. (True it is, that the Scriptures, 
the Fathers, the Canon Law and the Decretals do all declaim againſt Ufury , fo do the 
Civilians : Bald calls it a profitable Theft or — Rurtolas condemns all Ufary , fo 
do the Roman Emperours, and moſt Common-wealths ; yet are they contented to tole- 
rate it, being ined and moderated. The Hebrew word Niſkech, ſignifies a biting or 
grinding Uſury, ſuch a lending of money, as under the pretence of Charity, devours the 

borrower. The matter that binds the Conſcience , is the Debtors gaining nothing 

dy the lent, and not the taking of much or little Intereſt. It is a more biting 
Liury, to 2 of ; per Cent. of him that gets nothing, than to receive 6 or $, of him 
that makes thereof a greater gain: which was the cauſe, that among the Romans , he that 
took Uſury of the poor, was more puniſh d, than he that ro bed the rich. No man is by the 
Law bound, or ſo much as admoniſhed to lend to thoſe who have no need: And in cate 
another man gain by what is mine, Natural equity requires that 1 ſhould be a gainer, by 
ſo much as he, by my means, is made the richer. Again, If to a man that ſtands in preſence 
want, I lend freely until ſuch a time prefuxt, it he fail then of payment, and | thereby incur 
any damage, it is reaſon that he ſhould ſatiaße the damage, and ſo latereſt may be due 
ex dus babits, for the loſs Ifuſtain. Allo, if a 1 lend his money which he 
2 ca 
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can ſpare till ſuch a Mart to be then paid, and the burrower fail in his payment, where» 
by he is diſabled to drive on his Trade for the next year 4, then ſhall he be bound to fa 
tisſie the damage the lender ſuſtaineth proprer lacras cefſans , by reaſon that ovr hope of 
gain ceaſeth Again, four men are Partners in one Shop, two being Aged ſupply M- 
ney, the other two being, young and active, do take pains ro improve it; u they by 
their labour and care 20 or 30 per Come. and pay the other two being paſt thei la- 
bour, 6 or 8 per Cer. for their Maintenance, Carfthus be called Biting Utury 7 If it be ob. 
jected, That the two lenders take no pains, nor run any hazard; | anſwer, Yes, they did 
doubtleſs take pains when they were able, and they do now run an hazard by lending 
their money to them that — — but hare nothing. It is r=corded by Precepixs, to 

Prot. Got. 1.3. the honour of Germanus, a Kiniman of Jefim, s, That be lent great ſums of moncy, to 
be imployed by ſuch as needed it, but never rook any thing that deferved the name of 
Uſury. Our King 92 ſot bad Uſury, and Edward the & irit ſent away all the Bankers 
whom Gregory the Tenth had ſent out of Jraly into England , and placed in Lam 
bard-ſtreet : Henry the Eighth allowed 10 per m. for one year , which Edward the 
Sixth repealed. Qucen Ekzaberh tolerated 10 per Cent. ſo did King, Famer, which Charles 
the Firſt reduced to 6 per (ent. which yet continues 

XXII. But theſe humane Laws that tolerate a moderate gain, for the uſe of money ot any 

What power other thing (as in Holland they permit 8 per Cenr. to ſome, and 12 per G. to Merchants 

the Civil : 

Laws have for à year, as a reaſonable compenſation for that loſs which the leader doth or may 

determined ſuſtain by the ſorbeatance of his money ) ate no way repugnant tothe Laws , cither Na- 

in the caſe. tural or Divine: But if they exceed this rate, thoſc Laws may aftord Impunity, but ao 
juſt Right. 

XXIII 9 — for the enſuring of Goods from Caſualties cither I Sca or Land , is al- 
— together void, if either of the Contractors do know, that the Goods are already ſaſcly 
— caſt arrived at the Port or place whither they were bound, or that they arc periſhed by the 
rances are to way: not only in reſpect of that parity or equality of knowledge, that there ſhould be, 
be valued. between ſuch Contractors; but in reſpect of the ſubyect mattet of ſuch a Contract, which 

is a loſs, but uncertain, which ia reſpeCt of both parties may, or may not be. But at 
what rate theſe Goods are to be ſecured, depends upon common eſtimation, 
IV. In ſocial Negotiations where traffick is maintained by the joint Stock of a ny, 
How in Soct- if every member contribute an equal proportion in money, their gain or lots, allo 
dich heir c. be equal ; but if their proportions be un<qual, every member ſhall be rated according 
veral 


XXIV 
w 


— to his The like is to be obſerved, where the traffick is to be maintained by 
— ice, accordingly as the ſervice is by agreement, cither cqualiy or unequally to 
performed. But yet, in ſuch Negotiations, {crvices may be fer agaiuſt money, or 
againſt ſervice and moncy, ſo that they may anſwer one another, as it is uſually faid, 
Par pari datum boſtimenturs oft epera pro fed, To give lie for lily, ts to even the ſcales. 
But this be done diverſe wayes ;, for, cither ſet vice may counterballance the bare uſe 
of money, in which caſe the — ock whether pteſerved or loſt, is entircly his 
gain or loſs that owns it, or the work or ſervice may counterballance the whole ſtock of 
money z in which caſe, he that doth the work, it partaker of the whole ſtock. la the 
former of theſe caſes, the work is ſet againſt, not the ſtock, but the danger of loſing ir, 
or the gains that probably might be expeRted from it. In the latter cate, the price of 
the labour is added unto the ſtock of money, and he that performs it, ſhall have a ſhare in 
the ſtock equivalent to u. But that either of the parties aſſociared , ſhould ſhare in 
the profit, and yet be indemniſied in caſe of Joſs, is preternatural to ſocieties ; yet tuch 
an Agreement there may be without injury: As when there is a mixt contract, partly by 
the ſociety, and partly for enſurance, wherein ſuch an cquality may be obſerved, as that 
he that allumes to make good the los, ſhall receive a greater proportion of the gain, 
than otherwiſe he ſhould have had. But that any man ſhould bear tic lols, that partahcs 
not of the gain, is inconſiſtent with a ſociety, whole principal cad is common profit, 
without which it cannot conſiſt, Now, whereas the Lawyers ſay, That where the pro- 
ions are not expreſly named, they are to be underſtood as if they were equal, this 
ds true only where other things contributed are allo <qual, 

Where a Fleet is ſent out by the joint Stock of a Society againit Pyrates, there the 
aan common Profit is the common Defence ; and fomerimcs rhe Prizes taken from the le- 
my: And then the Ships and all that are in the Ships are to he apprized, and drawn no 

one groſs ſumm, out of which, all charges and damages are ro be ded ted, and born 

by the Owners of the Ships and Goods, according to the partes they have in that fam 1 

XXVI. ad among thoſe charges, that of the wounded, is to be reckoned, And what we have 

The Law of hitherto ſaid, we judge to be moſt agrecable to the Law of Natuie 

Nations rakes Neither do the Voluntary Laws of Nations alter any thing of ir ; except only 19 this, 
— - ho That where the Contributions arc m— yet conſented wito, if no le be in the cate, 
t — — Nor any thing conccaled which ſhould e been declared, in all external Actions they 
unto. un 


e 
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ſhall be held as equal : So that as by the Civil Law, before that Conſtitution made b 
Diecleſurn, no ation woult! be admitted of in a Court againſt ſuch an Inequality ; 
now by thoſe that are conſociated by the fole Law of Nations, no exadtion or confraine 
can be admitted for that cauſe. Of this opinion was Pomponias, That naturally in buying 
and wr arent nn : where the word Lcitum is 

not the with Far; but it was fo permittec there was no Remedy ided And how thi 
againſt it for him that was witkng — — In which ſenſe char is lid we 
is termed Natural in this, and fome places, which is every where cuſtomarily re Natural. 
ceived. In — — — 2 — —— if is x Cor. 7.16 
agaialt nature, that 4 max our ih , when it was only | ame , and 14 1. 
that not of all, ber of 2 Narteen wherein he had lived. by Gn nero bor . 
ing not in his own, but ia the perſon of the Romans, with whom be converſt, faith, That Eph. 3. 3. | 
they were by Nature the Sons of wrath : ſo that Netare is nothing but Cuſtome, or that 17 
which hath been of long continuance. In which ſenſe Galen is to be underſtood, where t. "it 
be faich, That Cuſtome is an acquired or adventitious Nature. 80 likewiſe | 
Humana nature Legum wittrix, Humane Nature cannot be bound up by N 
Grecians called both Vertucs and Vices, , when by long Cuſtome they are 
made natural unto us. Now how great the advantage of ſuch a Law if 

would be to the General Peace, is evident : for it would preveut infinite conteſts which 
would ariſe, concerning the uncertain prizes of Commodities, which could not poſlibly 


be determined or avoi — — Judge, it every man might break 
off from his agreement, pretence an inequality. Hee off Feten, C+ ven- 
4e antia, ( fy the Remax Emperours, calling a Cuſtome by the name of 


Subſtance ) Thes 35 the wal manner of buyung and ſelling , the buyer be the price 
„ low a be can, and the jeller drawing up the buyer as high as he can, till at ans Fr — 
in an equal and juſt value. And Seneca teſpecling this very Cultome faith, What matter is 
it what ay thing coft, if the buyer and ſeller are agreed about the price ? He owes nothing ta 
the ſeller, that gets 4 good bargain. And much alter the fame Copy writes Andronicus Khe- 
4, That which by the mutual conſent of the Contrattors is gamed , it neither unjuſt, nor 
ſbeald it be amended: For the Laws ds indulge 4 licence in theſe things. And he that writes 
the Life of /fidere, calls the felling of any thing at too dear a rate, or the buying of any 
thing at too cheap a rate, Au Inuſtice tolerated by the Law. Harium rerun licattian Lex 
dedie, faith Androwens Rhodias i, The Law greet a Licence in theſe things. But yet ſuch a 
permiſſion it is, as will at length undetmine and eaſily pervert Jaltice. 
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Concerning Oat hs. 


I. The great Authority given ume Oaths by XIV. When by an Oath a Right © gainedts 


the Heathens. 

II. Great deliberation required in him that 
would tabe an Oath. 

111. Oath: oblige in that ſenſe which be to 
whom they are made, u thought to wnder- 
ſtand them. | 

IV. An Oath procured by Fraud, when binding. 

V. The words of anOath not to be wreſted be- 

their ordinary ſenſe. 

VI. An Oath binds not to things unlawful. 

VII. Nor to things that impede 4 greater 
moral 7 ood. 

VIIL Nor to things ible. 

IX. What f the Inmpoſſs be but for ſome 
certain time ? 

X. To be ſworn by the Name of God , and 1 
what ſenſe. 

XL. By other things in reſpelt to God 

X11. It i an Oath theuth it be ſworn by Falſe 
Gods. 

XI1L. The eu, of an Oath: whence ars- 
ſeth a twofold obligation, one at the time of 

the 2 un, and another after. Thu 
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God and Man, and when to God only. 

XV. The opinion, That an Oath, given to 4 
Pyrate, or a Tyrant, binds not before God, 
refmed. 

XVI. Whether an Oath given to the Perfeds- 
ous, be to be lr *: explained by a Ai inen. 

XVII. He that # bennd'ts God alone , doth 

LI beir after hum. 

VIIL It & nw perjury net to that, 
which be for whom oy fox Arp 
willing te remit it , nor when the quality 
ceaſeth whereunts it was ſworn. 

XIX. When that is made tend, which is dane 
againſt a man; Oath, 

XX. How far the Princer power prevails, 
concernomg what enher bus Sabjelts have 
ſworn to rangers, or ſtrangers to them, 
3 4 by 197. 

XX |. Of what manner of Oaths the words of 
Chriſt are to be fed, when be forbids 
ts ſwear at all. 

XX11. What Geſtures or manners of Speech, 
have by Caſt ome the force of an Oath, though 
net the Form of one. 


could ever cither give or require, of their Faith and Sincerity, is by Oath. This is 


| all Contracts, Vows and Promiſes, the greateſt aſſurance that any Age or Nation 


an indiſloluble bond, which wholo violates, is deſervedly reputed as an exccrable 
and accurſcd thing both belore God and men, whercof Sepbecle: ſpeaks thus, 


The mind that's ſtartled by 4 ſarred Oath, 


Will carefully avoid two 


ung Rods 1 


The blame of Friends, and th' Anger of the Gods. 


Nallum vincnham ad aftringendam fidem , majores nostri jurejurands arltiur offe volucrant ; 
Our fore fathers, ſaith Cicero, never knew any thing Gronger than an Oath, whereby to bind us 
to perform our promiſes : and to violate this „they alwayes accounted a fin of the 
greateſt magnitude, neither did they believe any other ſin to be fo ſeverely puniſhed, 25 
this of pergury : fo Heſod teſtifies, 


Whence it that mortal men thin plagued ave ? 
Sarely, becauſe fallaciouſly they ſwear. 


This is one of thoſe fins which draws down ven e on our poſterity afrer us, and 
wherein the bare Will is puniſhed, without the deed. Of both which, Heredetar hath 
given a clear example in one Gl, a man highly famed by the Ledesma, for hy 
Vertucs, but eſpecially ſor his Juſtice 5; with whom a Citizen of Af ( confiding in 
a man of ſo great a repute ) leit depoſited a very great ſum of money, with a writing, 
dein ing him to keep both; and to pay the money to ſuch, as ſhould hereafter bring him 2 
duplicate of that writing. Glauras accepts of the moncy and condition; but when the 
money was demanded by his Sons, and the duplicate ſhewed, he denyed that he knew 
any thing of it; yet he told them, that he would rub up his memory, and in caſe he 
could rctrieve it there, he would repay it: otherwiſe, he threatned to proceed againſt 
them according to the Grecian Laws. So diſmiſſing them for four months, and in tha: 
time conſulting the Oracle of Delphos, whether be might by his Oath make prey of rhe 
moncy, he received this ſtabbing Anſwer: 

* 
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A nameleſs Brat, ffunpt both in Hands and Feet, 
Falſe Oaths bring ferth; which yet in furious rage, 
Conſumes the Houſe, and blaſts the Heritage. 


Ger hearing this, devoutly implores the Gods to forgive him; but is again anſw-: 
ed, That it was the ſame thing to the Gods in this caſe, by the Will, as by 
the Deed. And though Glawew did the money, yet the Curſe denounced by 
the Oracle did fall upon him: For in the third Age, Glucus had neither Child, nor Houſe, 
nor any to inherit his Name, which alſo had been forgotten long ſince, but that his ex m- 
ight (like Lets Wiſes pillar ) deter others from the like attempt. Juvenal alſo te- 
is ſtory, concludes thus, 


citing 
Ha: paticur panas peccands ſola volunt at. 
The bare intent to Siu, ſuch Plagues attend. 


So true is that of the Prophet Zachary, I well bring the Curſe into the houſe of hum tw 1 

fwearath falſely by my Name ( ſaub the Lord), And it ſhall remain in the mud of bis houſe, << ror. 
and ſhall conſume it, with the Timber thereof, and the Stones thereof, Tach. 5. 4. Cicers was — * 
in the right, when he termed a Oath, a Religions Afſever ation or a Droine Atteſt ation of the 

ruth of what we ſry: For what we ſerronſly affirm or promiſe, and call God to witneſs of, that we are 

bend to maky good and to perform, under the greateſt penalty that can be. But whereas 

he adds, Nee 1 the Anger of the Gods, which i none at all, but for Truth and 

Jufbice ſake. If by he means a or perturbation of the mind, we de- 

ny it not: But if he T7 Anger a will co puniſh or revenge, it can hy no means % „ 
be admitted, 1s Lan rightly obſerves. Now let us fee from whence this Sacred py, 
Power of an Oath arifeth, and how far forth it extends. 

And in the firſt place, What we have already ſaid of Contracts and Promiſes, is true 11 
alſo in the caſe of Oaths, namely, That he that ſwears, ſhould be of ſound mind, and It requires a 
ſhould uſe great deliberation before he takes it. ( The Romans would not permit any deliberare 
man to ſwear by Hereales till he had gone out of the Court for a while, and ſeriouſly con- 4. 
ſidered with himfclf what he was todo.) Wherefore if a man not intending to fear, 
ſhall caſhly uttet words i ing an Oath ( as it is recorded of Cydippe ) that may be 
true, which Ovid aflicmsof him, 


Sid þ nil dei, preter fine part tactu 
Veda ſus pur viriew , tents. 
New «95 (41446, ligh jw42"ti4 2796, uc. 


Quad jurat ment oft © nil conjuravimu ills. 

It is the Aﬀind that ſwears : we ſwear not there. 
And what beforc him Fu laid in his T Co 

Jurata lugua oft, Monte jir avs nol. 


ht was our teng ur that ſware, cur min were free. 


— that — arp yet is not —_ to be bound by that Oath, is notwith- 
ing ſtrongly obliged to what he hath ſworn; Obligation being inſcparable from an 
Oath, and its neceſlary effect. of ts: 

There ate ſome who hold, that though a man do ſeriouſly pronounce the words of III. 
an Oath, yet if it be not with a purpoſe to ſwear, he ſhall not be bound by that Oath: boy hr — 
hut that in ſpeaking the words of that Oath he fins, by ſwearing raſhly. Hut it accords 0 pe woes, 
more with Divine truth, that he is bound to make good his words, whereof he hath food in tha: 
called God for a witncls: For that Act which of it ſelſ was Obligatory, did proceed from fenſe that he 
a fcrious and deliberate mind: Wherefore though what Cicers faith, ve tor the molt EO 0 
part true, Q er anim tus ſextentia juraverit, id non facere per jurimm et; That net to Ner- % uh we; 
form, what we have deliberately fororn, i Ter: Yet is it to be underſtood, with this li- fact. 
mitation, unleſs he ti u {wears, knows, or at feaſt belicves, that he with whom he conver- 
ſeth, doth otherwile underſtand the words of the Oath. For he that calls God to witn< ts 
the truth of what Te |. ith, is obliged to perform his word in that ſenſe, wherein he tanks 
himſcifro be underſtood. That Soldier, who being a Prifoncr to t c Carthagintans had 

otten h Parole upon the credit of hs. Oath, when being departed a little from che Camp, 
upon fem pretence made his r. urn vito it; and ſuppoſing that hv was theteb diſchar- 


ged from his Oath, fled wm + ; to Rome, was by the Scrate immediately ſent back. 
Far 


— ———— 
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The tere- For they regarded not what he intended that ſware, but what the Carthaginians expelted 


— — from lum to whom he had ſworn. For after this Rule doth God himſelſ judge, 


Mans. _ Qui non ut juras, ſed ut juraſſe put. aut 


Ou jitras, audit: fic en uu rows. 


This is that which the ſame Cicero aſſerts, What is ſworn maſt be ſo done a1 be that impoſed the 

Oath conceived muſt be done. And it was the oblervation of Tacitms, That they who fwerr 

rimoronſly, craftily changing the words of their Oaths, had their Conſciences pollured with 

wickedneſe. Wherefore St. Aug uſt ine brands them with Perjury, who though they perform wh: 

:s expreſt by the bare words of the Oath, do yet delude the 757 theſe to hun tha Oh; 

was given. But (as Iſidore well obſerves) thong h the words of the Oath be never ſs craſtily 

penned, yet God, who is the Judge and Witneſs of the Conſcience, doth judge of it, 41 be to 

whom we ſwear underſtands it. Wherefore Affe did wiſely, in refuting to ſwear to 

the Apuleian Law, though he was told that that Law was unduly caacted, and that the 

Cath was not binding, unleſs the Law whereunto it referred, was rightly gained. For 

although in other Promiſes it be no hard matter to ſappoſe ſome tacite ition, which 

if admitted, may abſolve the Promiſer; yet in Oaths, ſuch tacite conditions are by no 

means to be admitted, but if we do ſwear, we muſt liquide jurare, ſwear clearly and 

apertly For ſuch an Oath for confirmation, it the end of all Controverſies , a5 St. Paal te- 

ifes to the Hebrews, and proves by the example of God himſelf : Who te ſhew ts the 

Heirs of the Promiſe the immutability of his Caunſels, confirmed it by bis Oath, that by ras in 
mutable things, namely, his Promiſe and his Oath, wherein i is not poſſible that God ſhould de- 

Jeu ceive 1 (For ſo the word JAR is belt expounded in this place, as Plain Speaking is elſe 
Heb. 4-17- where called Truth) we might have 4 ſure Conſolation. For the clearer ſtanding of 
Dan. 7-1% which words, we muſt know, That the Pen- men of the Sacred ſtories do often ſpeak of 
* 1. God, aufem, after the manner of men: — as he is in himſelf, but as 
he appears unto us to tobe. For God doth not really change his Decrees and Counſets : 

And yet he is ſometimes ſaid to change his ſentence and to — as often as he doth 
otherwiſe than his words ſeemed to import, by reaſon of ſome condition tacitely un- 

10 derſtood, though not expreſt, which ccaſeth to be. So we read in Jonah, Ter forty 
3 days and Nineveh ſhall be deſtroyed. This was the Sentence that was denonnced againtt 
their Impenitency; but that ceaſing, the Sentence was reverſt, yet Gods Counſcl did 
even then remain unchargable. That ſuch a condition is tacitely to be underſtood, 

will evidently appear by that of the Prophet Fer. 18. 8. And, that this was true, not 

in the caſe of Jonah and the Ninevites only, Fon. 3. 5. is plain, by the like proceedings in 

the caſe of Abimelech, Gen. 20.3, Of the Iſraelites, Exod. 32.14. Of Ae, 1 Kung: 

21. 29. In which ſenſe, God may, though — be ſaid to deceive us, foral- 

much as the word 44u#A%, ſometimes imports an event deluding our hopes or cxpecta- 

tion, as it doth Heb. 6. 17, 18. Levit. 6. 2. Now this may caſily be admitted of in 
Comminations, becauſe they confer not a Right to any: And ſometimes in Promiſes, 

namely, when ſome condition is underſtood, though not expreſt. And therefore the 

Apoſtle in the place recited, doth inſtance in two things, which do neceſlarily infer an 
immutability in God: Firſt, 74is Promiſe, which confers a juſt Right. Sccondly, Hi: 

Oath, which will not admit of any conditions tacite, or any ways latent. As may allo 

be ſeen Pſ. 8g. 30, 31, and ſo to the 36 verſe. But it is another caſe, where the 

very nature of the buſineſs doth clearly diſcover ſome conditions to be performed. 
Whereunto ſome do refer that of Nn. 14. 30. where God tells the Iſraelites, That thry 

ſhall not come into the Land, concerning which he ſware, to male them dwell therein, ſave 

Caleb the Son of Jephunne, and Joſhua the Sen of Nun. Though this Promiſe of the 

Land of Canaan be much better underſtood, as ſworn to the People and Nation of the 

Zews, than to any of their perſons, as is evident by verſe 23. Surely they ſhall wt ſee 

the Land, which I ſware unto their Fathers, neither ſhall any of them that provoke me, ſee it. 

hence we may obſerve, That che Oath that was made to their Fathers was not to be 

fulfilled to them, but to their Children: For ſuch a Promiſe might at any time be ful- 

_ which was not affixt to any particular perſons, like as it was afterward to Caleb 

Foſlua. 

IV. — whence we may alſo learn what to think of an Oath by fraud gained ;for certain 

An Oath by ly, in caſe he that ſwears, j ſomewhat to be done that rcally is not, or ſomew hat 
fraud procu · to be ttue tliat is falſe : And unleſs he did fo believe, he would not have fo ſworn, that 


red, when Oath binds him not. But if it be doubtful, whether he would not have bound himſcl! 


_—_ by Oath, though he had not been ſo deceiged, then ſhall he ſtand to his agreement, 
Joſh. c. For there is nothing that naturally ſo well becomes an Oath, as plain meaning. And bercunto 
Joh=sOath. we may refer the Oath of Foſhua to the Gibeonites, which though it were gained by fra, 

yet doth it not thence necellarily follow, That had 7oſlma known that they dach. 
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amongſt the Canaan he would nt have ſpared them. And whereas the et, fy bi 
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ance ovly, equa 
did willingly 6 all 
prope — 5 5 — the 

— if was not to ves 
of ſuch as ſhould freely ſurrender themſelves to mercy. For that Divine — com- 
manded them to deſtroy the Nations, Dur. 7.4. Erd 2 —— 


ng God, concerning them, 1— — 
a vickded 
RY by the Hiſtories of N 2. vv amy, 


them: Of the Gergezarer, of whom 
— ens Neither ſhall we 


_ 
ele © 


fn * 
find 


by chat AQ See, 1 King. 2:5. 20, 2 

remainder of the Cauanites, whom the 
e 

en unto 4 extirpation, 25 

m_—_— Gain cae er Harem Docs overre) 
— to Noah, and - = Aug = 


heir Dedition, 


is expreſt Exod. 24.33. Dear. v. A. 
) they would ſubmit to the 


tions, Jof. 11. 19, 20. 
commanded Moles. W 


oft the lives of many thouſand Iſraelites, 2 Sam. 21. 4 
upon Jah. Of this was St. Aus 
— 2 — as 
„ D . 3. 


= 
un For where- 
pon payi Tribute only; now 
apr preg the juſt Puniſhment of 
Brutians ferved by the Reowans, as Cel £9" 12+ 6. 3. 


The Iſraclites 2 — . — the Benjamites, nor forbid th. Now the Law, 


82 ci en tar reg exile, but not hum t — — le 
to t Romani, 


( who were 
br One? any Religious Vow, to null thoſe things which they 


Secondly, That an Oath be binding, it is neceſſary that it refer to things lawful. VI. 
For, if the thing promiſed upon Oath Oath be forbidden cither by the Law of Nature, or by — 
the Divine DU it hath no ssc 
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power at all to oblige us. That which is unlawful to be ſworn, is unlawful to be done 
being ſworn, and that which is unlawful for us to do, is unlawful to be fworn. All 
Oaths have a tacite exception of the — 28 and of former Oaths : Now God is 
greatcr than man, and therefore having firſt bound our ſelves unto him, no Oath made 
againſt him or againſt our duty to him, ought by us to be performed, but repented of. 
No Weapen formed ag ainſt him ſhall proſper, laith the Prophet, Ef. 54. It is good counſc] 
that Philo gives in this calc, Let hum that goes about to de an ae att by reaſon of bu Oath row, 
That be doth not thereby perform bus Oath but break it. For an Oath it a ſacred thing, which 
deſerves our greateſt care and devotion, 4 ; whereby we land obliged ts do ſock lung! 
wily, as are juſt and boneſt. For be doth tut accumulate ene fur wpen anether, who ts 4 wicked 
Oath, adds a diſhoneſt attion. Wherefore let him that bath enjaared bis own Sel by a ral 
Vow, yet refrain from doing wickedly, That God who in rich in mercy may forgive bum. For 
ah to contralt a deuble gun, — be diſcharged from 4a 2 — it an r 
rable madneſs. Raſh Vous are ill made and ſometimes wore kept. Our Tongues muſt 
not bind our hands to do wickedly. David was less frntul in breaking his Oath, and 
ſparing the liſe of Nabal, whom he had ſworn to kill, than Hered was in killing the 
Baptiſt , or Agamemnen in ſacrificing enia , for then Oaths ſake. Surely Oaths 
were never invented to be the Bonds of Iniquity. 


Praſt are f ateor poſſe me tacuam fudem, 
& ſeclere careat ʒ interim ſcelus oft fides. 


Ay Faith perform I can, 1 do confeſs, 
& Sin; elſe Faiths but Wickedaeſs. 


Some Promiſes cannot be performed, faith Ambroſe, nor ſone Oath: kept, withoat the vials 
tion of our duties to God or Man. And if we have pawn'd our Faith to commit a Sin 
(the belt way to preſerve our Faith is to break our Promiſe.) For that is not ly 
called Faith, that en us to do wickedly, Wherefore take the Advice ol Rue, 
In malis Promiſſis reſcinde Fidem, in turpi voto muta dectetum, impia eſt Promiſſio 
quz ſcclere impletur , Aug no ſcraple of breaking that Oath, that wund bind thee ts 4 diſ- 
honeſt or unjuſt ation, for that Promiſe needs be wickyd that cannet be fulfilled, bus by ma- 
king thee wicked. 

"Yeo, chourh chat which is promiſed upon Oath be not unlawful, yet if it cannot be per- 
formed without the omiſſion of ſomething that is a et moral good,it lofſerh its vioding 
faculty : For we owe unto God our growth in — we cannot abridge our ſelves 
of this liberty without ſinning agaiaſt him, Some there are, faith Phils, of fo barſh and 
wiſociable a nature, either as be barred to all mankind, or fo enſlaved to their own inords- 
nate paſſions, that they even ſtrengthen themſelves in therr charliſh kumar; by raſh and ic 
fiderate Vows \, as namely, That they will never admit ſach 4 man either to bed or beard}, or that 
they will never do ſuch a man good, nor ever receive any thing from bum till dearth, (St. Au 
£*ſtine bein ulted with about one Habaldar, who (to fave his own life being threa- 
tened) had bound himſelf by Oath to marry his own Concubine, and to —— 
Mother and Brethren out of doors, and never to relieve them, gives this tc tolutton of 
the Cale, That as to bis marriage with bis Concabbine, whom be had long 4, bu: Gath wat 
binding, for that was no ſor Hur as to bus not relieving bus Mother and B , if could net 
bind him : For Qs non alit necat , To deny them neceſſaries, was no better than to bill them 

The Error of Aud wo Oath can oblige to a ſor ſo wnnatural.) Such a kind of Oath was called among 

— "ot the Jes an Oath concerning beneficence or doing good: The form whereof we have 

de Gn, let down, Adu. 15. 5. Ae 3 d 75 buf Sen-. That is, By the gift upon the Altar 

Jewiſh Ant. thou ſhalt never receive any good from me. Which Oath was alwaysto be fo underſtood 

N 274 as it ſome direful Execration were at the tail of it. As, Ss ds God to me, and more alſo, if thou 

_ _ any good from me, —— was —_—_— = thought to be the moſt 

indin any, yea, though it were againſt our own Parents. corrupt Interpreters of 

the — of God, were the Jewiſh Doctors in thoſe ſuperſtitious times: Which Chriſt 

there confutes, making no diſtinction between honouring our parents and relieving 

them, as appears by comparing that of Aſarrbew with the like in Aut, and with 1 Tim 

5. 3, 17. and Nawb. 23. 11. Yea, though it be not made againſt our Parents, but 

VIII. Againſt others, yer doth it not bind, becauſe it is a duty we owe unto God to do good 
Nor toimpoſ. unto all men, which is altogether inconſiſtent with ſuch an Oath. 

ſibiliries. To things manifeſtly impoſſible, no Oath can oblige us. 

IX. But as to things that are for a certain time impollible, or ſuppoſed at preſent to be 

It che impoſ- ſo, the obligatory power of that Oath hangs in ſuſpenſe, inſomuch that he that ſwears 

hor the pre ſuppoſitively, ought to endeavour, as far as in him lic, to make that which be hath 


how the {Worn poſlible. | 
Oathobligeth. The 


CHar. xiii. Of Oaths. 1-1 
The forms of Oaths may be different, but the ſubſtance of all are alike: For all ia X. 
voke God as 2a Witneſs, or as an Avenger, both which in hum are one and the ume. The form: of 

For in calling him ro Witneſs , who hath a Power and a Right to puaiſh, we do bur Oe. 

beſpeak him to a Revenge due to our Perfidioulncls, And he that is omnifcient is 
therefore an Avenger, becauſe 2 Wine. What is te fra (faith Aubroſe to the Em. 
perour Valentimas) but to acknowledge that Drone Poner mbc hb than u ts witneſs and 
defend thy math ? Eu Oath, lich Platareh, ends w ſame Carſe in caſe we Swear fa felv. ged. v6 
And therefore the ancient forms of making and ſwearing Leagues was utually by Killing 
of Sacrificcs, as appears Gen. 15. 9, Cc. and by that of the Rewans in Livy, Ta jup 
ter, ita ſlum ferito, ut ego hunc porcum, Ard do ths, © Jupiter, deſtroy bum that 
breabeth this league, as | ds this Hogg, And in another place, the Prieft Killing a Lamb, 
Prays the Gods te ball him that use thas Oath, at be doth that Lawp. $9 in Polybrcs and 
Feſtus we read, If I buowutly decerve , bet God caſt me aw oy from him, as 1 do thn: 
Stone. 

le was the cuſtom of the Ancients, not only to ſwear by God, bur by other both things XI. 
and perſons, thereby cither wiſhing thoſe creatures might be noxious unto them in — 
caſe they fwate falſely, as when they ſware by the San, the Moon, the Heavens, the — 
Eaith, Cc. or wiſhing they mighe be puniſhed in them 5, as when they fware by their m rclarion to 
Head, by their Lives, by their Children, by their Prince, Ce. Newher did the prophane Cod, oblige. 
and barbacous people only ſwear thus, but the Jews themichves. Phils the Jew among, 
his Spe al Laws, tells us, Thar it 49 —_— us pore every flu be occaſion, to bave vet de ts 
the Creater and Preferver of all thang s. Homer s Interpreters do tell ihe the fame of the 
ancient Grecians, that they were not calily induced to ſwear by God, but by other things Oaths by the 
that were preſent, as by the Kepter, C. Thus Apollanias teſtifies of Socrater, That be Creatures 
fware by fact thang 1, Non ut per Devi, fed ve per Dear N ar by Gods, but left be ſhould forear by obbge. 
the Gods ) And this cuſtom (as Porphyry records) was introduced by that Prince, who was 
ſo lamom for his Juſtice, King Kuh. So did Jeb according to the cuſtom of 
that Nation among whom he lived, fwear by the Lite of Pharaoh, Eliſha by the Life of 
Flu, and the Shame by the Life of Eliſha. Neither doth our Saviour ( as fome think) 2 King 4. 30. 
declare ſuch Oarths to be lefs lawful, or lets binding, than thoſe whereby God himfelf was _ * 
invoked : But obſerving that the Jew? did not fo t gard fich Oaths (in an opinion, haply, 
not unlike to his who faid, Sreptroms non putat offe Deer, That be did not believe the Scepter 19 
be the Gods. He ſhews, that even theſe ate true Oaths, and as binding as thole that are See Wild. 14 
made in the name of the true Go. It was very well faid of Ulpun, He that wears by bis 2. 
en ſaſery, ſeems to farear by God, becauſe be bath reſpelt to ſame Drome power that preſerves bin. 

So our Bleilcd Saviour tells us, That be that fears by the Temple, fwecrs by him that pre- 

ſider therein ', and be that frears by Heaven, ſwears by God who awelleth there. But the The Error of 

Jewiſh Rabbins in Chriſts time, were of opinion, I hat an Oath mace by the Creatures the t con- 

did not bind, unlefs when ſome puniſhment was added thereunto, as it the thing by which <<rning Oarts. 
ſwarc were conſecrated unto Cod; to that an Oath by the Temple was nothing, but 

an Oath by the Gold of the Temple was binding : An Oath by the Altar was invalid, but 

an Oath by the Gut on the Altar was inviolable : And this Oath they called «oqfzr, Or an nogbay. 

Oath by the Gut, whereof mention is _—— only in the Story of Marhbew , but 

amongſt the Tin Laws, as 7 writes in his Diſputes againſt Appiare. But this © 

nion of the Phirifees being, — our Saviour —— — s. And Tertalhax - 

forms us, That the axcrent Chriſtians were wont to fwrear by the Life of thew Prince, which un 

their elften was more reverenced than all their Cen. And in Feeetins we find the form of 

the Oath given unto the Soldiers that were Chriſtians, wherem they fware, Not andy by 

God, but by the Life of thei Emperanrs, which according to the Ordinance of Cod, 13 

a thing to be defired and praycd for by all mankind. 

Yea if a man ſwear by fach as are falſe Gods, yet is ke thereby bound, becauſe though XII. 
under a falſe Notion, yet in the general be invokes the Deity And therefore the True And by talc 
God in caſe he foriwear , doth fo interpret it as if done in contempt of himiclf. And — 
although we fee that holy men have ſeldom admitted of Oaths in that form, and much . . 
leſs have taken ſuch Oaths themſelves, yet if we cannot prevail with thoſe with whom Wwe 
have to do, to ſwear by the True God, we may enter into League with them, taking 
for confirmation their Oaths in ſuch a form as is uſual among them. An Example where- 
of we have in the League made between Jareb and Laban, Gen. 41. $3. Whereupon St. 

Angaſtin thus infers : Er que per lapidems jar ty, ft ſalſam jurat, perquritt et; He that irvotes 
4 Fillar or Sue as witneſs, if ts what be knows to be falſe , #1 quelty of Perjury. For 
t Nan audit te lt lente, pramet te Deus fallentem; The Stane hears thee not when 
thew ſpeakeſt, yer God will certaunly judge thee when then decerveſt. ( Moreover, He that ſwears 
by 4 ae God, ye thinks the God be ſwears by te be tne Trae God, may be believed aan that 
Dub; and if that Oath reter to thang s juſt and honeſt, be that mates 4 League with bins upon 
that Oath, New ect ue tu ſe ſoctar (faith on. pn doth vet partakg with him of bus fon 

2 though 
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though be ſwear by Devils; but of that good agreement which by that Oath is confirmed. And 
therefore Se. 22 the ſame place concludes, that malum oft, per falſe: Dro: 
veraciter jurare, quam per Deum verun fallaciter;, It is 4 leſſer ſin to ſwear truly by falſe 
Gods, 2 the Trae God. For the more holy the Perſon is by whom we 
eee is the fin, and the greater is the puniſhment if we for- 
wear, 

XIII. The principal eſſect of an Oath is to determin all ſtrifes : So the Author to the Hebrews, 
2 An Oat mat 0 wx > Not much unlike is that of Phulonexs, 

of an As Oath is the Teſtimony of God in caſes that are d , And to the ſame purpoſe is that 
Oath. of Dionyſus Halicarnaſſenſis, The greateſt aſſurance of Faith, that exber Gracians or Barba- 
rians can give, and which no Age can cancel, u when to their ſworn Contratts and Promiſes, beth 
Poſe l. 2. parties bring in the Gods for their Sureties. AnOath, faith Frech, _ and ſtren;- 
of pledge that can be given by men, both of their fidelity and veracity. therefore that 
wears, ovght to be careful of two things: Firit, That his Heart conſents to what his 
Tongue utters , terms <anSraarty, Secondly , That his deeds be fuirable 
to his Promiſes, which he calls zv %: He that offends in the former, is ſaid rene 
which is forbidden Exed. 20. And he that offends in the latter, is ſaid racy, forbidden 
likewiſe, Lev. 19. As the ſame Chryſppas diſtinguiſheth them, acutely enough, though 
ſometimes they are confounded. 

xiv And truly iſ the matter be ſuch, and the words ſo conceived, that they be referred not on 
— 2 —— — — — — — 
Oath a is Oath, even as by any promiſe ot agreement, w ought to be underſtood in lain 
given = and ſonple way of Coaſtruttion.Bur if the words of the Oath do not refer to man by confer 
and Man, and ring a Right to him, or if it do, yet ſuch a Right only as may be queſtioned ;, then ſuch is the 
- —qa ans foxce of an Oath, that though be to whom it is ſworn, cannot acquire that Right (becauſe 

; — — 2 1 be that ſwears obliged before God to make good 
his Oath. As for example, He ſome unjuſt terror or afiright, ſhall extort a promiſe of 
ing, which ile binds an Oath,though the Promiſet cannot thereby claim his 
Right to the thing iſed ʒ or if he do, is bound to reſtore it, becauſe be gave the occaſion 
of the damage unjuſtly : Vet as St. Ae well obſerves, Eriam vi extortum jurjur andun, 
ob Dei reverentiam ſervandum e: Even that Oath ſo extorted, writ for the reverence that we 
owe to the Name of God, to be carefully obſerved. We read that the Kings of u were 
ſharply reproved by the Prophets and puniſbed by God himiclf, for not keeping their 
faith ſworn to the King of Babylon, Exch. 17. 12, 13, 14. and fo by Jeremy, Jer. 29-7. And 
Cicero highly commends Pomponias the 1 ribune for ing his Oath, though wreſted 
from him by terror: Tun temperibus illis jurjur anda , faith be; Ss great was 
the reverence which in thoſe times was given ue Oathr, So that not only Regain; did well in 
rendring himſelf a Priſoner to the Carthaginsars, but thoſe ten men alſo (recorded by C- 
cero) in I nn — —.— given in — — 4 

XV. Neither is this practiſed among publick encmies only, but generally amongſt all : Fot 
An Oath gj- it is not the quality of the to whom we ſwear, but the fear and reverence of God 
ventoaPyrate whom we invoke, as a Witneſs and an Avenger of what we ſwear, that creates this 
lid, Tyratt Obligation. It was an error in Cicero to hold it no perjury, S. predemibus pattum pro capite 

: pretizm non attuleris, nulla frans oft, ne ſi juratus id non fecerss. de Offic. lib. . Though a man 

did not pay the mony, which he promited by Oath to Robbers for ſaving his life : Becauſe 

a Pyrate is not a particular enemy to this or that Nation, but a common enemy to all 
mankind , Cam quo nec fides eſſe debet, nec —_— commune \ With whow, faith bc, we 

ought not to keep exther faith or commonOath. I he very fame he elſewhere faith of Tyrants, 

namely, that the Romans were not obliged by any Oaths or Promiſes they made to or with 

them: For though the difference de vaſt between an Enemy and a Pyrate, yet will not 

that difference much alter the caſe, where we have to do with God and not with men. 

And though the condition of the be ſuch, as that he cannot claim a Right in what 

is ſo promiſed, yet to perform it being ſworn, is a duty that we owe to Cod: And there- 

ir is compa- fore is an Oath termed a Vm, being made to God, we ſtand obliged before hum 
red to a Von. to keep it. Neither can we grant what Cicere aſſerts, That there is no Society of Right 
with a Pyrate or Robber : For by the Law of Nations, whatſoever is depoſited with us 

by a Pyrate, ought to be reſtored to him, if the right owner of it doth — — as 

T riphonixs rightly ſtates this Queſtion. Wherefore neither can we approve of their opi- 

nion, who think it ſufficient to lay down the ranſom which he hath tworn to pay : So 

that it is lawful for him to take it away again, becauſe when we have to do with God, we 

ought to deal ſimply and fincercly, fo that it may have ſome eſſect. And better it is to 

Vita Lyſand. bear a temporal loſs, than to provoke God by the breach of our Vow For as Plararch 
obſerves, Qui juraments beſtem circumvenit , 11 oftendu boſtem a ſe metas, Den conenns 1, He 

that circumvents an Enemy by a falſe Oath, plainly diſcovers that be fear; bus enemy, bu deſpsſeth 

Cod. (Yet that what is ſo paid, may by a due courſe of Law be recovered, — 
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ſtanding our Oath, was the opinion of Aquinas.) And therefore the Soldier who having 244 24e f 


—⏑ cpa eCuth iven to return, though he came privately back, and then 
Ceparted, id not in the judgment of the — fatisfie his Oath. (Vet 

if a man do haply break his Faith with a Pyrate or a Robber, whether ſworn or unſworn, 

he ſhall thereby incur no amongſt other Nations: For generally all Nations in du- 

teſtation of theſe account as common enemies to Humane Society, arc 

ſocver 1s (though unjuſtly) done againſt them: For they that 

i League that there is between all mankind, are common cac- 

mies, and can have no right by the Law of Nations.) 

But it is ſarther queſtioned, whether we ought to keep Faith with them who keep not XVI. 
theirs with us ? To which l anſwer, that of Accias may be in this ſence approved of, Wherhe: 


ly, — with the 


T Thy Faith then broken haſt, 
A. Which I nere gave, nor to the Faithleſs groe 


if our iſe made and confirmed by Oath, were maniſeſtly grounded on ſome other 
we, which — ——̃ —ö— 1——— 

ormed, makes voi 1 — though confirmed by But if the two promiſes 
= id not mutually reſpect cach other, then cach — is to 
him that ſware it, without any reſpect had to what the other doth. And 
that Silas ſo 7 —— Fact of N in that he kept his Faith with 
inians, who had ſo often known to break theirs with the Romans. Ama 
ity in Contratts, doth naturally afford cauſe ſufficient cither to reform or 
as1 have alt And although the Law of Nations hath changed 
in, by the Civil Law, which is in force where both parties ate of the 

, 8 is often had to that which by the Law of Nature is allowed, as 

elſewhere ſhewed. Bur yet if the Contract be bound up by an Oath, not- 
ing this inequality, our Faith given unto God muſt be obſerved. The pſalmiſt 
gives this er of a good man, . Iy. That if be ſwear to bus Neighbour, be diſap- 
prenteth bum not, though it be ts bu own anrage. 

And here alſo it is to be noted, that where no Right is transferred to the perſon with XVII 
whom we have to do by reaſon of ſome ſuch defect as is aforeſaid, but only in reſpect of ow far the 
the Oath that we have made to God, there the hire of him that made the Oath is not rung. that 
bound: For ; Tranſeunt bona cums enere, The Goods of the deceaſed do deſcend fund ob- 
upon the heir with the debes which he owed; I mean thoſe Goods which are uſed in com- ged. 
merce with men; yet do not the debts of mere Piety, Gratitude, or Fidelity, oblige his 
Children: For theſe do not appertain unto that Right, which among men is ſtrictly ſo 
called, as | have elſewhere ſhewed. 

Moreover where the Promiſe confers no Right to the Perſon, yet if being ſworn it ſeems XVIII. 
1 il that man will not accept thereof, or if he be willing to te- Two cafes 
leaſe Promiſer, the Oath ſhall nor bind him: So alſo if the quality of the Perſon ceaſe An... the 
in reference whereunto a man ſware , then the Oath made to that Perſon in relation to ceaterh, 

— — — recede from his dignity, and be- 

come a private man, the Obligation made by Oath to him ceaſcth: As Curio rightly in- 

iers, at the Oath they had formerly taken. Flow « 1 

ible that yow (faith he) ſhould be bound by Oath ente bem, who baving thrown away the Enſign; 

Soveraignty, and renounced bus King dom, 11 now become 4 private man and 4 Priſoner to 

_=_ o Prizes: And by and by he adds, That the Oath had loſt its obliging power by 
r of the Princes freedom. 

Another Queſtion is ſometimes made, Whether an AQ done contrary to an Oath, be XIX. 
unlawful only or void ? Where we muſt diſtinguiſh : For it our Faith only be engaged, When thut 
the Act that is done contrary to our Oath ſhall ſtand good as in Teſtaments and Bargains which is done 
and Sales, But in caſe the Oath be fo framed, that it comprehends an utter abdication — 
to do that Act, then ſhall the Oath prevail, and the ſubſequent Act be made _ 
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of any 

void. theſe things do naturally attend any Oath , whereby we may caſily judge of 

the Oaths of Kings, and of Foreigners one to the other, when the Act is not ſubject to 

the Laws or Cuſtoms of the place. xx 


Now let us ſee what power our Superiors, namely, Kings, Princes, Maſters, and Hus- 
bands, have, in things that concern them in their reſpettive Righes, over their ſeveral te — 
tions : And firſt we muſt know, That the Acts of our iors cannot make an Oath er — 


„ 
” 
7 


8 
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the one directed upon the perſon ſwearing, the other upon the perſon to whom be ſwore 
The act of our Superiours may reſtrain the perſon ſwearing, cither before he ſacars, ma- 
king ſuch an Oath void, fo far as the Right of an laferior is falt to the power 
of his Superior z or after ho hath ſworn, by forbidding the performance of it. For an In- 
ferior, as ſuch, could not bind himſelf without the approbation of his Superiour : beyond 
which he had no power. And after this manner, by the Jewiſh Law the Husband had 
power to null the Vow of his Wife, ſo had the Father the Vow of his Children, fo lorry 
as they were under the power of his government. Seneca ſtarts this queſtion, What x 
there ſhould be a Law enacted, that no man ſhould do that which | have pronnifed my Hen 
to do for him? Which he thus reſolves, Fadem lex we defendir que vat, The ſome Liv 
deſends me, that forbids me. There arc alſo ſome mit acts between both, as whea the 
Superior doth appoint, that his Inferior ſhall bind himicli by Oath in this or that care, 
namely through tear, or want of judgment, but with this limitation, that the Onth (hl 

bind if his Superiour ſhall approve thereof ; And upon this fuundation arc built all 4 
penſat ions and abſolutions from Oaths,which Princes in former times did exercite by ten 
Cap. 35. ſclves, as Suctonne teſtifies in the Reign of T: rut, and V aſquuas records to have been los 8 
uſed in Spain ; which power they now remit, that it may be with more picty cxccuted, unto 

The power to the Eccleſiaſtical juriſdiction. So the act of a Superiour may be duccted againſt . 
abſolve from perſon to whom it is ſworn, either by taking away that Right which by that Oath he hart; 
— nt gained; or if as yet he hath no Right, by forbidding him from claimiag any Right by 
ently. anct- vertue of that Oath. And this he may do two ways, cither by way of puniſhment, o« 
fora more publick good by vertue of his Soveraign power. And from hence we m 
learn what power Princes have over their Subjects Oaths, where he that ſwears, and 
he to whom it is ſworn, are of ſeveral Nations. But he that upon his Oath hath promiſed 
any thing, to a Nocent perſon, as to a Thicf, ot to a Pirate, as fuch, cannot by way cf 
niſhment take away from him, that Right he hath given him: For then the words of 

is promiſe-or of his Oath, ſhould have no effect at all, which inconvenience is to be a 

voided. For the like cauſe, the Right of that which is promiſed cannot be compent. 
ted, with the Right of that which was before controverted, in cafc the agreement were 
made after that Controverſie began. Yet may an humane Law remove that impediment 
which it had put in acts of ſome cettain kind, in caſe an Oath cithet of what kind toever,or 
in ſome certain form be added : As the Reman Laws have done, in fuch impediments as te- 
ſpect not the publick directly, but the private bench of him that twears,which if it may be 
one, the act ſworn ſhall ſtand in force in the ſame manner as naturally it would, if lv 
an humane Law were not, either in obliging bi faith only, or ia giving alſo a Rigla to 
another, according to the diveric zatures of acts, which we have alrcady clicwhcze 

XXI. handled. 

What manner And here by the way we muſt obſerve, that what is ſaid in the Precepts of Chriſt, 
of OarhChriſt and by St. Fames, concerning our not ſwearing at all, &rh nor properly belong to as. 
ſertory Oaths, whercot we have ſeveral examples in St. , but nato ſuch as arc pro. 
miſlory for a time to come, which is uncertain. And this is evident by the oppolicion 
in the vcry words of Chriſt, Te bave beard it ſard to then of Old, Thou ſhalt nat fore 
» ſwear}, but thou ſhalt pay thy vows unte the Lord. NIN ante you, fwenr not at all. And 
by the reaſon that is added by St. James, Ihat ye be not found to be decrivers. 
For ſo the word &Umz4mms ſounds among the Greeks, as will appear by J 34. 30 and 
„ Mat. 24. 57. The fame may caſily be cvinced by our Saviours fublequent words , 
Let your ſpeech be Tea yea, Nay nay : which St. James thus expounds , Lit your yea, be 

yea, and your nay, be nay: whichis a plain Figure, which the Rhethoricians call v 
The former yea, ſignifying the promiſe made, the latter yea, the fulfilling of thac 
promiſe. For this word rai, ( 5.c.) yea, is an Advcib of yiclding, granting, or pro- 
miſing, and is expreſt by Amen, Apec. 1. 75. The Rowan Lawyers expieft it by were 
and Qu, which is an affirming, or an aſlent ing to that which is asked of us. It i* 
uſed for the ſulfilling of a promiſe by St. Pal, 2 Cor. 1. 20. Where hefaith that all 

the promiſes of God in Chriſt are yea, and Amen. Hence ariſcth that old Heb. 
Adage, An honeſt mans yca, is yca, and his no, is no : But on the contrary, he whoſc 

2 Cor. 1. 16, Words and deeds do not accord, is by them ſaid to be rei &; ſometimics off, and forme 
18. times on, as 2 Cor. 1. 18, 19. That is, their is, aid their 7 rei, their yea is no, 
and their no is yca, the meaning whereot is, that they are inconſtant, unferled , al 
ways changing. So St. Fu himiclt expounds it, for when they charged lu with Lewy, 
he excuſeth himſelf ſaying, that his ipecch to them was not yea and no, but to 11177 
ſelf it was always yea. Feſtss among the various ſignfcations of the word ure 
writes thus, Some there ate that think that it is derived from the Greek, rv £ $24, ant 
ſo ſignifies a wavering man. Now if ya} , yea and no, fignifics lightucts „ uh 074 
ſtancy; it will ſcllow, that yea, yea, and no, no, ſignibes ſtayednets, or conft-ncy. So 
that our Saviouts words kgnite no more than what The the i did, Iris an . 
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[ur thing ( faith he) aud moſt rgrecable to Rational men, ſo to acc uſl om themf. luer to ſpe % 
rh, Toa their bare words may carry 41 much authority as other mens Oath; And in an- 
ocher place he faith, Thur 4 good mans word is as firm, immutable, and void of deceit , 
« if be nad confurmed it with an Oath. So likewiſe Jojephns teſtifies, of the Eſſeni , That 
wbarſorver they affirmed upon thei wor 41,045 45 true 41 if they bad affirmed it their Oaths. Ar 
rere fore to fare ar eas ante them ſuper And from theſe Eſſeni, or from thoſe Nu: that fol 

towed them, Pychager 4s ieems to have learnt it where he faith, We maſt net ſwear by the Gadr, 
bas very man fo carefal of bis word and credit, that he may be believed without an Oath. 
Ie was the advice of Chryſoftome, It thou doſt believe that he with whom thou haſt to deal, 
is honeſt and faithful, urge hum not to ſwear z, but if thou ſulpect him for a lyar, urge him 
not to foriwear. Ihe Scyrhians in Cut told Alexander, That it was not the cuſtom 
of the Scythians , Gratiam jarando fancire, 1 purchaſe bis favour or eſtabliſh their ow” peace 
by Oathi. For, faith Certias , Colendo Fidem, Scythæ jurant; The Scythians are fo great 
admarers of truth and Fidelity, that their bare words do oblige them as firmly as ( and thei 
deeds confirm their promiſer, more than) their Oaths, Cixers in his Oration for Reſcias 
Coma das tells us, that look what puniſhments the Gods awarded to a perjured perſon, the ſame 
they awarded to Lyer. For it was not the form of words, wherem the Oath was comprehended, 
that 4 the Gods rite vengeance ; but the malice and eee the heart, wher:- 
in all Treacheries and forgeries are minted. It is excellent Counſel that Solon gives 
us , That we ſhould have jo great 4 regard tour own honeſty, that our words may be as Au 
theruvatrie and comgnemy 45 — 22 —— ——— — juſt man, 70 
be ones that evidencith the trut bus promifes, by t eru conſt ant ſtability of his 
werds and ations. Cicero —— — * that wal quan Ako 


of a Religious, and upright converſation , and being togive his publick teſtimony up- * 


on Oath, was not permitted foro do; but as he 282 near the Altar to that pur 
— , all the Judges with one voice crycd out, t he ſhould not ſwear, being unwil- 
ing to give more credit to his Oath, than to hu word. Very pertinent to the mean · 
ing of our Saviour where he faith, Swear nor a8 all, is that ſaying of Hierecles, He that in 
the beginning ſaid, Thou ſhalt reverence an Oath, did therein enjoyn us to abſtain from ſwear- 


ung — fach thing as are contingent, and of uncertain events. For ſuch 425 are fo 


mat able, of ſo ſmall au account, that they are not worth an Oath, neither is it ſafe to ſwear 
about them. And Lobanus inſetts this amongſt many other Vertues, for which he high- 
ly extols a Chriſtian Emperor , That he was ſo far from Perjury, that be feared to ſwear to 
what be knew to be truth; A perqurio tantuns abeſt, wt ctiam vera jurare vereatuv. 
Therefore in ſome Nations, inſtead of Oaths, they give unto eachother their right 


bands; which among the Fertan is the ſtrongeſt aſſurance of Faith that can be given. 


D. Pwr, 


And amongſt other peopee they oblige themſelves by othet figns, and that fo ſtrongly, that given wich- 
lo obli 


ualeſs he that ſhall 
jured. But eſpecially of Kings and Princes, it is uſually faid, that their faith given is 
as good as an Oath. For ſuch they ſhould be, that they may fay with Auguftur, Bone 
fides ſan, I have a clear Reputation: And with Eamenes, | had rather loſe wy life than 
break my Faith. Whercuato Gunther alludes , where be faith : 


No Oath more Sacred than the word of Kings. 
Whereunto we may add that of Alexis Comens : 
I, a thor I ſwat 


This teſtimony Iſecrates gives of King Evagrizs , That he kept his word as Religioul!; 
as he did his Oath. Cicero in his Oration for King Dejetars highly commends C 
Caeſar for this, That if he gave to any man his right hand, it was — to confirm 
any Promiſe that he made, whether in Peace or War. And in thoſe Heroick times, 
The elevation of the Royal Scepter was equivalent to the Oath of a King, as Ariſe 
"+ notes 


ge himtelt, do fulfill his ptomiſe, ha is held as execrable, as if per- our an Oath, 
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I, 
Wherher 
Kings may 
reſcind their 
own Acts. 


CHAP. [XIV.- 


Of the Promiſes, Contracts and Oaths of Bveraign Princes and States 


I. The opinion of ſome, who bold that Refti- VII. A Ki —— Subjeft;, bow «t 
tutions to the full, ariſing from the Croil nt ally be raken away. 
Law, ain to the aths of Kings VIII. diſtun{tuon of 
ſuch, refuted: as alſo this, that Kings are — Law ann and 
not by their own Oaths. reelle 
I. To what A of Kings, the Laws ex- IX. The Gru, of Kings, whether they be 
tend: explained by diſtinc tian. Ln, and when. 
111. When a King is bound by bis Oath, X. ier iy the (ontralts of Kings, they that 
and when not. inhbern all bu; Goods, ſtand bewnd. 
they that ſucceed 


promsſy | 
V. The uſe of what hath — — 
the force of the Laws, about the Contratt: 
of Kings. , and when net. 
VI. In what ſenſe a King may be ſaidto be XIV. Whether the tris Kings be beund 
obliged to his Subjelts by the Law of Na» the (ontratti of them that wroade, or 
ture only, or even by thesCrorl Law. the King dem. 


the like Soveraign power, have 

as well concerning what power 

ing what they have over their Subjects, as 
Succeſſors. As to the firlt of theſe, it is queſtioned, 


ſame power toreſtore himſelf to the ful, or to make void his own 


by fear or error, 
— 
Pcerogative as a King, or in things Eſtate, as his 


Whercunto he addes, That a is Oath, it 


make in their Minority. 

Without all queſtion , if the people eleft a King, yet not with full 
Right, but reſtrain him with ſome Laws; then what acts he ſhall 
Laws, may by thoſe Laws be — co — or |} 
people did teſetve that Right unto themſelves. But if the King do Rei 
(5.e.)aot bounded by any Law,yct holds — — — 
to alienate it, or any part of it, or of its Revenues: all 
ſuch an alienation, are by the Law of Nature void, becauſe what he fo 
his own. But the private aQtsof a King, are to be conſidered , not as 
Community, but as the acts of a Part, and are therefore made with 
they may follow the common rule of the Laws. Whence it is that even 
make vod ſome acts cither ſimply, ot if the perſon damaified will, ſhall take place even here 
allo, as if it haJ been contratted upon this condition So we have ſeen ſome Kings, who 
have conſulted the Laws for remedies againſt extortion. Yet may a King, if — 
exempt from thoſe Laws , his own acts as well as other mem: but whether he will ſo 


or nor, mult be gathered from Circumſtances. If he do, thea ſhall the a — 
ature 


* 


* 
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Nature determine the caſe ; yet with this Proviſo, That where the Laws do make void 
any private mans act, not in ſavour tothe perſon acting, but as his puniſhment , choſe 
Laws are of no force againſt the acts of Kings, nor indeed, any other Penal Laws, 
not any thing clſe that umplics vim cogends, a power Cocrcive. For to puniſh and to com 
pel, cannot proceed but from two different and diſtinct wills, and fo from diſtinct per- 
don; neither can the compeller, and the compelled, be any one perſon, though under 
diverie reſpects, 

A King may make void his own Oath, as a private man, axtecedenter, 5.e. If by a 111 
former Oath, he hath deprived himſelf of the power to oblige himſelf by Oath, to any when klagt 
fuch thing : but conſequently he cannot, for herein alſo is required a diſtinction of per- are bound 
ſons. Beides, to every ſuch abfolution it is requiſite, that in the very Oath before taken there by their 
ſhould have been this limitation ot exception ( cither a—_ or implied) Niff ſuperior vola- — 
crit, Tuleſi my Prince comand the contrary: Which in the Oath of a King cannot be admitted, 
becauſe this were to make a King ſuperior to himſelf, or to make his Oath ill to depend 
upon his own will, which is contrary tothe nature of an Oath. And whereas an Oath, 
though made, may confer no Right to another, by reaſon of ſome default in that perſon ; 
yet is he that ſweareth, bound before God, to good what he hath fo promiſed , as 
1s before laid. Aud thus alſo are Kings bound by their Oaths, which they make, no cſs 
_ men: though Hadi thought otherwiſe. 

© have likewiſe already ſhewed, That full and abſolute Promiſes being accepted of, IV. 
do naturally transfer our Right to another. Now this holds as well in Kings as in pri- How far x 
vate men. Their opinion therefore is not to be admitted, who ſay that Kings are not , bound 


bound by their promiſes which they make without good cauſe;, which notwithſtanding may gigs which 
in ſome ſenſe be truc, azwwe ſhew anon. he makey 
That the Civil Laws of a Ki have no over the Covenants and Contracts withour 


by Y aſqurias. that which he would thence infer , = 

or ſold for no price certain, or what is by him let V- 
or taken to hire without any Rent on; or what he ſhall give away in Fee, with- CO 
out any Writing or Grant under his ſhall be of force, we cannot admit: For theſe hath been 
acts are done by him, not 2s a King, but as any private perſon ;, and over ſuch acts as ſuid of the 
theic, not only the Civil Laws of that Nation, but even the Municipal Laws of that — [Re the 
whereia the King reſides, have power : becauſe the King for ſome ipecial reaſon placerh Iau, 
himſelf there as a Member of that Corporation, unleſs it ſhall appear by good circum- gf xiogs, 
ances, that it was his will, that thoſe acts of his ſhould be exempted from the power 
of thoſe Laws. But that other example brought by the ſame Yaſquizs, concerning a 
= =" dis made, doth very well agree, aud may be explained by what hath been 


That which Civilians do generally affirm, that the Covenants which a King entreth 
into with his Subjects, do oblige by the Law of Nature only, and not by the Civil Law, iu ghar fence 
is ſomewhat obſcure. For that is — ſaid by the Law-givers, natu- « King 
to oblige, which is only agrecable to the ron Gag cas, pee Pho 2 
be ſaid to be due: As for — 12 entire Legacies without Deſal- = 
Ar though be have not the fourth part of the Teſtators Eſtate left him; or to pay & Nute on- 
Debt, though the Creditor be made by the Law uncapable of receiving it ; or to re ly, or by Croil 
— a Courteſie received / all which can no ways be recovered by any action at Law. Law. 
again, That is more properly faid naturally to oblige, which is indeed truly 
obligatory, whether it be ſuch as transfers a Right unto another as in Contracts or ſuch 
a5 transfers none, as ina full and firm Pollicication. Aue the Few doth very apt- 
ly diſtinguiſh between theſe rhree : Whatſoever cometh more than is due, falls under the 
notion of mercy, which is but the overflowings of a good nature, fuch are good works Merey, Judg- 
done meerly out of bounty and munificence. Secondly, To perform what we are went 2nd 
itly bound to do,which the Hebrews call judgment; but to do that which in honeſty and Ki incfs 
Conſcience only we _ to do, this they call Righteouſneſs or Equity. Which three 
lome Expolitors upon of Afar. 23. 23. render by mercy, judgment, and fidelity, 
whereby the word, wir, the Greeks do commonly underſtand Rightcouſacts; and by the 
word at, judgment, that which we are ſtrictly obliged to do, as we may find, 1 Mac. 7. 
18, & 32, Morcovera man may be ſaid to be civilly obliged by his own act, either in this 
ſenſe, that the Obligation ſpring not from the mere Right of Nature, but from a Civil 
Right, or from both, ot in ſuch a ſenſe, as that an action at the Civil Law may le agaialt 
We conclude therefore, that from the Covenants and Promiſes which a King 
with his people, there may ariſe ſuch a true and proper Obligation, as may 
a Right unto them: For ſuch is the Na ture both of Promiſes and Contracts, even 
God and Men, as we have ſhewed already. If the acts of a King be ſuch as 
done by any other man, the Civil Laws ſhall bind him; but if they be ſuch as are 


may be 
done by him merely as a King, the Civil Low do not tcach h, which difference was 
a not 


ofa King, is well 
namely, that what is by him 


— — — = — — — 
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not by Vaſquizs ſufficiently obſerved. Nevertheleſs an action may ariſe from cither ct 
theſe acts, lo far forth as to evidence the Right of the Creditor ; but no enforcermer.t 
there can be, by reaſon ot the quality cr condition of the adveric party. For thor 
Subjects ſhould compe! him whole Subjects they are, is nct lawful, which Equals ray 
do againſt Equals by the Right of nature, and Supet iours againſt luſet outs by the Civil 
Laws, 

VII. But this alſo muſt be noted, that a King may take away the Right of his Subjects two 
How a Kight ways, cithcr by way of puniſhment, or by Vertue of his Soveraign Power. But if e 
gained by do it this lattet way, it muſt be ( inthe firſt e) for ſome publick profit , and then 
_— = alſo the Subject muſt reccive, it it be poſſible, a juſt ſatisfaticn out of the Common 
en bon lock forthe loſs he ſhall ſuſtain ; this therefore as it holds in other things, fo alſo :n 
them. that Right, that is gained, by cither Promiſe or Contract. 

VIIL Neither doth it make any alteration in the caſe, whether the Right of the SH were 
The diſlincti- acquired by the Law of Nature, or by the Civil Law. For the King hath an cqual 
on of rhings Right to both, ror can either of them be taken away from the Subje(t without cauſe 
ala For it is againſt natural Right that what Domu. ion or other Right a man hath lawfully 
Civil Lay gained to himſelſ, be ſhould be cauſcleſiy deprived of. And if a King ſhould do it, he 
rr cνj d. ought without doubt to make reſtitution, and to repair the damage that the Subject h. 

ſuſfained, becauſe he doth thereby violate the true Right of his Sub ccd. And herein is the 
Right of Strangers much different from that of Subjects; for the Right of Strangers, 
and of ſuchas in no teſpect are Subjechs, can by no means be under that ſupete mien 
Dominion of a King; as the Rights of Subjets are for the publick good : unleis by way 
of Puniſument, whereof hereafter. 
IX. From whence we may collect, upon how ſandy a Foundati®n they build, who hold all 
The Ca. the Contracts of Kings to be Laws. For from the Laws there at iſeth no Right againſt 
— 3 a King to any man. Therefore if the King ſhould think fir to repeal thoſe Laws, he can- 
ther they be not be ſaid to injure any man: Yet if he do it without goodcaule, he gives juſt cauſe of oſ- 
Lawsand fene. But from Promiſes and Contracts a man may claim a Right. For by Contracts 
hen. the Contractors only are bound; but by the Laws, all that ate Subjects. Yer may ſeme 
things be of a mixt nature: Partly by Contracts, and partly by the Laws, as when a 
King coutracts with a Neighbour King, or with Farmers of his Revenues, a hich he prefcrr 
ly proclaims a Law , Jo far forth as it contains what is by his SubjeQs to te c 
lerved. 
Let us now proceed to the Succeſſors, concerning whom we ate to diſtinguiſh between 
of thoſe that are to inherit all the goods of the deceaſed King together with lus Kingdom ; a5 
he that receives a Patrimonial Kingdom, cither by his Teſtament, or from an lutcltare : 
and berwcen thoſethar ſucceed in the Kingdom onſy, either by a new Election, or by Pre» 
» ſcript ; andthat cither in imitation of other vulgar inheritances, ot otherwilc ; or whether 
they lucceed by any mixt Right. For they that inherit al! the goods, with the Kingdom, ate 
without doubt obliged to perform all the Contracts and Promiſcs of the deceated King, 
And that the goods of the deccaſcd ſhould ſtand obliged tor his perſonal Debts, is as 
aucient as Dominion it fc!t, 

But how far they tharlucceed to the Kingdom only, or to the goods in part, but 
the Kinzdom enticcly, arc obliged by the Covenants and Contracts of their Predecelors, 
is as worthy to be diſcuſt, as it hath hitherto been conſuledly handled. T hey that tuc- 
cecd in the Kingdom but not as Heirs, are not immediately bound by the Covenants 
and Conttacts of their Predecellors ; becauſe the Title they have, they receive tot from 
hum but from the people; whether that Succeſſion fall like other vulgar intcritances , 
to him that is neareſt of kinn to the deceaſed, or tothoſe that are more remote. Br 
mediarcly . e) by the City that choſe him, ſuch Succeſſors alſo are bourd which hail 
be thas underſtood. Every Society, no lefs than every particulat perſon hath a power 
to cblige it felf, cither by it ſelf, or by its Major part. This Right every Society ma, 
transfer, cither expreſly, or by neceflary conſequence, that is, by transferring rhe Empire 
for in Morals he that gives the end , gives all things conducing to the ed. 

XI. And yet ſhould not this be boundlef: ;, neither is it at all necellary to the good Covetu- 
And how tar. ment of a Nation, that this obliging power ſhovld be infinite , no more than that cf 4 
Guardian is, but fo far forth only as the Nature of that power requires. Ter Dom: 
loco babetur, cum rem admmiſtrat, non cam papel ſpeliat , The Guardian ( ith Ju 
bath 4 power equalto the Lord, whileſt be orders the oft te prudently, Gut not, when be waſtes 
And in this ſenle is that of Cn to be underſtood, Every Society ſhall be bound by the acts 
o' their Goycrrours, be the ai ecment profitable, or damagallc to that Socicty : yet not - 
wirhſt anding, is not he that negotiates the publick affairs,to be ſtriftly tyed vp tv ahis rote 
as ſome hold, to that his act all then only be held firm, and ratified, when the Com mor 
wealth is meliorated by it. For to reduce a Prince to ſuch ſtraits would be dangetous to 
the Commonwealth. Neither is it likely, that when the people transterr'd th Covern- 
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ment upon him, they intended ſo to retain bim But what the Raman Emperors anſwered 
in the cauſe of their City, That what was transferred by — ſhould be of force <& 

— — but not, when that which is clearly due to the Cit —— raſhly given 

; the lame anſwer ma queſtion, in 

for Tor ei thre which command thugs ig 

— t unlawful 

| as that Law of Cabader King of Perf, 

boy Neither is it congruous to reaſon, (as Percy 


Aer 2 bout ſome 
EDT — 
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receive the Ki 
ing 
in the fulleſt R. The — — pn, dough © this, That y 


ure to be ſollicited to contum any thing that his Predecctſors had granted, 
reaſonable, That if he ed that his Succeſſors ſhould be bound 

alſo ſhould be obliged by the acts of their Predecefſors : Whereas Tibe- Fut. c. 8. 
that ſucceeded him) did never hold the Grants of his Predeceſſors to be The Grams 
themſelves had granted the ſame, to the ſame perſons. That excel. geg Prin: 
n in that Edict recorded by Pliny, their Succef- 

man concerve, That what be bath got from any + #4 Predeceſſors ei- fours. 

hich by mee ſo far reſcinded, — they ſhall be indebted tome 


ky — to ebtarn it. But when 
A Fro without any regard 
Common 


in pieces, 
people flocking —— Fn nm hin: for his But not of 
ſome others — 1 for a good 


tempting him with read 
) at length adds this, ſapeentes, ——— ads — 
republic puterant Thur ſuch gifts were always by 8 

be groen, nor received eben endangering the Commonwealth, Which ery Gyms 
of Tacitus, « moch commended by ee and * 
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holly, and others one half. 


mooeys wichour any probs 
The like did Charles the —— —— the Eleventh had prodi- 


gally, Ir is Donativestothe Church: As C teſtifies. This alſo Comizes 11h. 9. 
ma added, if any ſuch accident fall out wherein a Contract made by a Ki 
is to be not only da - but porattions ——ßV— & 
that at the time, when the faid was ſo made, had it been applyed to that 
it had been unlawful and unjuſt ; Then may that Contract be not ſo much 
as to be no longer binding, as if made with condition, of being void 
caſe, without which condition it not have been juſtly made. Thus did that 
priviledges granted to the Hans Towns, by her Prede. See Camdens 
began to exact them as due by rigour of Law, and not as granted —— 
favour of the Prince : Alledging that priviledges granted by — * 
to their ſubecu , much more to might according to the times for hy benefit fa Anti- 
of the Commonwealth and other be lawfully ſuſpended, yea revoked and made 
id. had drawn a dangerow War upon ber lor adde 
repay her thoſe vaſt for their ten years 
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upon pretence that by her Contract with them, that money was not due till 

War was And chat till ſhe could not recede from her contract She prudently 

replyed, That all Contracts between Princes, were to be underſtood to admit of an 

tion of ſincere fidelity. Neither n by — 
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juſt cauſe that Contraft turneth to the publick Detriment. That the peace is not bro- 
ken, though a Prince recede from his Contract, when it is done by an accident of a new 
caſe, or when it comes to a new caſe, which had it been thought on had otherwiſe been 
provided againſt. Laſtly, That a Prince is not bound by any Contract though folemuly 
made, if it tend to the Detriment of the Commonwealth : For that a Prince is more 
ſtrongly bound to the Commonwealth, than to his own Promile , as Mr. Camden records. 
And what is here ſaid of Contracts is true allo in the Alienation of the peoples money, 
and of any other things, which the King hath by Law a power to alienate, for the put 

lick good. For herein alſo is this diſtinction to be obſcrved , where there is any proba- 
ble reaſon for giving, or otherwiſe alienating what is the peoples. But in caſe the King 
ſhall by any Contract go about to alienate any part of his Kingdom, or of the Royal Pa. 
trimony, beyond what is permitted unto him, ſuch a Contract ſhall be of no force, as 
being made of that which was not his to diſpoſe of. As much may be ſaid of ſuch King 

doms as are limited and reſtrained, ifthe e have cxempted any, either mattet or 
kind of acts from the power of their King. For to make ſuch acts valid, the conſent of 
the people, or their Repreſentatives, is neceſlarily required ;, as we have already ſhewed 
when we diſcourſt of alienations. Now theſe diſtinctions being obſerved, it is no difficule 
matter to judge, Whether the exceptions of Kings who refuſe ro pay their Predeceflors 
Debts, whoſe Heirs they are not, be juſt or unjuſt ; whereof we may read many examples 
in Bodixe. 

Neither is that which ſome affirm, tobe admitted without a diſtiation, namely, that 
the benefits of Princes which are freely and liberally granted, may at any time be revoked. 
For ſome benefits, a King may give out of what is his own ; and which were it aot for this 
clauſe, at the prayer or requelt of the Grant, might well — for a perfect Donative. 
Now theſe cannot be revoked unleſs from Subjects by way of puniſhment , or for publick 
good, for which alſo ſatisſaction muſt be given out of the publick ſtock, if le. But 
other benefits there are which only take away the binding power of the Law, without 
any Contract; and theſe are revocable. For as a Law univerſally taken away, may al- 
ways be univerſally reſtored; ſo alſo being particularly taken away,it may be particularly 
reſtored. For no Right is here — a the Law-maker, | 

But by ſuch Contracts as are urpers, or ſuch as without any juſt citle invade 


e 
Whether the a Kingdom, neither the nor their lawful Prince are obliged. For ſuch have no 
right King be right at all to bind them: Yet even theſe alſo ſhall be bound by thoſe Contracts, ſo far as 


- = > they are enriched by thoſe Contracts. 
an Uſurper. 
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CHAP. XV. 
Of Leagues and Sponſions. 
I. Publick, Arrcements what they ave : X. Nor by the Chriſtian Law. 
IL 1 , Sponfions, and XI. Cree concernng fuch ue 1 
ether Conventions. Xll Chriſtians ave obliged to enter wits 

III. How theſe differ, and bow far Sponſuns 4 League againſt ſuch as ave enemies to d 
Werne Laren XIII If averſe of aur Confederates ave at i : 
V Leagues drvided into fuch 41 ohlage wits War, which we ag be ts A, explained 4 

gs agrecable to the Law of Nature, and ys Altun tron. T 

. XIV. Whether 4 Learue may be underſtood to F 

V be renewed tc, 1 


equal 
VIL Or futh ar are anequal, which again are 
VIIL Leagues made between thaje of 4 dif- 


XV. Whether the breach by one Party, 4. 
free the other from bring lig ed. 
XVI. How far the Sponſors hand oblived , 
en caſe what they undertake for, be refs 
4 


XVIL Whether 4 5 


feremt Relagion, by the Law of Nature, ave 
lr being known, but 
IX. Nor ave they anroerſally forbidden by the net refuſed, do obige by ſilence © This ex- 


plained by dit inc from 


LL agreements are by Un divided into ſuch as are publick or private. The 
k he ex not as fome think, by a Definition, but by Examples. 

Firſt whereof is, that whereupon a Peace is concluded. The Second 

that whereon the Generals on both fes do — — 

ſome things touching the War. By Publick Agreements ands thole which 
crnnot be made, but by fuch as have the Right of Empire either Greater or Leſſer, 
whereby it is diſtinguiſhed not only from the Contract of private perſons, but from 
the Contract which Kings make in their private affairs; alt even from theſe 
ivate Contracts, a War is ſometimes occaſioned , but oftner from the public k. 
herefore ſince we have ſufficiently treated of Conventions in general , we will 
add thereuato fome things concerning this Kind, which of all others is the moſt cx 


Now theſc 
ves, 
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ick Conventions which the Greets call ee, we may divide into IL 
and other Pac tons. How divided. 


very fit ) beve decreed, That without ther, and the peigler Command, ns League ſhall be 
made. Hherenywe King of Syracuſe (as Livy relates) contracted fricndihip with Hams 


1 44. 24 


bal ; but he fent afterwards to Cthage to make of that Alliance, a perfet League. 

* of Seneca the Father, where he faith, L Is that the up cen. 4. 423. 

League, the Roman people may be ſaid ts ſfrube it up, and ts be concluded by © be refer- 

red to thoſe ancient Conſuls or Generals who had recerred ſpecial Order from the Se- 

nate and People of Rene ſo to do. But in Monarchical Eſtates, the fole power of ma- See 108 . 

king Leagues is in the King, According to that of Exripudes, ES 

Adv aft wn bane : 

Jarare + Namque 14 jou m peeent, T 
Ut erontatems fardeve objtring at ſao. WI. 


This Adraſtus abe ts fwear, 1 (ay, 


Who being their Saver arg n, the whole C:ty may þ 
Oblice, League for rey to obey. * 


Now as Inferiour Magiſtrates cannot oblige 
— — the whole: But let us here 
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diſtinguiſh ſomewhat more accurately : As, in the 


require ſuch things only as are c the 
thereunto. ves of the former uſt 


to 

are 
— — ar, but of old, were both 
ſort neceſſary amongſt thoſe who before had never contrac ted for 
whereof was, That that Principle of Natural Right, ( 


; Look what and Robberiesr they commuted without the brands of their 
like Teſtimony Taciew gives of them, with whom 
Spaniards, Who (faith be) mill that tine thenght it an 


if any thing had been taken by the Reman: from any Nation with whom they had no 

hoſpitali of Amity, (for theie were not accounted enemies) it 

if a Roman Citizen were found among them, ot brought 

Slaves. And in this caſe did their Law of Poſtlum. 

P. Var, were no Enemies to the 

them nor any Truce, as by the Oration of 

Salat ſpeaks concerning Reer, Nob nee 

to the Romans by cither Peace or War. 

0 Hi 2 — And is fo far 

word u, Which fignifes av Enemy, did in 

ing but a er or Foreigner. Now under this kind 

whereby Freedome of Commerce and the tecept 

unto, as being a to the Law of Na- 

ture, whereof we have treated above, And thus we ſhall find theſe Leagues diſtinguiſhe 
by Zvy in that Oration which Arco makes to the Achau, where he inſiſts not 

any League of Society, but upon that of Commerce, which conſiſted in giving and te- 

civing that from each other which was due by the Law of Nature; namely, That the 

Achaians would forbear to receive into their protection the fugitive Servants of the 

Alacedoman 


CHaP. XV. Of Leagues and Sponſions. 
Macedanians. Now all ſach Conventions the Greeks do ſtridtly include under the word 
„ee Peace, whereunto they oppole the word arww/3, which is a League made by 
Sucrifices. 

Thoſe Agreements which contain thoſe additaments to thoſe of Natural Right, are ci- 
ther equal or uacqual ; equal, when the Articles ate the fame on both ſides : Whereunto 


Fugu 


Nec win Rergna pets, paris fab Leg rhiw amb 
bwoidt a genres Hieran ti Fadera mittens. 


Empere I claum not, but with equal Right, 
Batu Nations will with Laſting Leap ines ante. 


And theſe the Greeks ſometimes term aw >ese, Leagues fumply, ſometimes Leagues upon 
equal conditions, as we read in , and Xewphon Hut thole that are made une 
dual conditions they call ervr&is, becauſe made by Sacrifices : And as they teſpect the 
weaker party, , becauſe impoſed upon them hard conditioas, which 
(n Demoſthenes adviicth ) ate carefully to be avoided by all ſuch as love their liberty, 
— — — tion, Now both theſe kinds of are 
made cither for or for Society fake. Thoſe Leagues of Peace are ma le 
for the reſtitution of Pr iſoncti or Goods taken in War, ot for mutual ſecurity, where- 
of we (hall ſpeak more at large anon, when we have occaſionto ſpeak of the effects and 
conſequences of War. Tholc equal Leagues of Society teſpect either mutual commerce, 
or an <qual porticipating of the charge of a War, or tome other matters. Cor- 
cerning Commerce, equal Covenants may be various, as namely, That no Cuſtoms be 
idoacither fide, which we find to be one of the Articles agreed on in that ancient 
xc made berween the Kun and the Carthaginians, except only what was given 
to the Notary and to the Cryer: Or that no more ſhould be cxacted than what was 
at preſent paid, ot not beyond ſuch a rate. So allo in a Social War, That each part 
ſhould contribute a like number of Foot or Horſe or Ships, and that, cleher againſt a 
Nations, and in all Wars, whether offenſive or defenſive, which the Greets called 
Res, as having the fame both Friends and Enemies; Exarmples whereof we often 
cad m Lavy Ot tor the defence of their own bounds only, or limited to ſach a War 
oaly as is expreſt, or agaiaſt ſu h an enemy, or againſt all except their Allies, as in the 
League concluded between the (tha g,u and Aus od., tecotrdec by Polybuws : Or as 
the Rhodiaxs covenanted with Aug ons and Demetrius againſt all Enemies whatioever, Fre- 


{ excepted. The like Leagues may be made, in reſpect of other things 
Ar! That neither party ould build any more Forts, conkaing on the Borders of 
the others Territories ; or that neither of them [hall protect the others Subjets ; or that 
neither of them ſhall permit the others Enemies to march through their Countreys. 

By what hath been faid of Leagues that are equal, we may eafily diſcover what is 
meant by ſuch as are unequal. Which inequality may teſpect cither the more power- 
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VI. 
And inco 


VII 
Or unequal, 


ful party, ot that which is weaker : From the ſtronger, as, when ſuccouts are promi- which are 3. 


ſed, but none required, or when more is granted, than is exacted. From the weaker, un divided 


as when harder conditions arc impoſed on them than are juſt, and theſe we call Maada- 
tory : And of theſe, ſome tend to the weakening of the Empire, as in the ſecond League 
made between the Raman and the Cotheagiman;, wherein it was provided, That the Cay. 
thay inians ſhould make no War without from the R And from that time were 
the r — that League, little better than Servants to the Ran. And to this allo 
we reter thoſe conditional ſurrenders, faving that this is not ſo properly a diminu- 
tion of the Empire, as a full tranſlation of it to another. Yet is ſuch an Agreement 
ſometimes ſacernced with the name of a League, as Lovy teſtifics, The Teates iz Apulia 
made fart ts the Romans, That they might enter into 4 League with them, nat upon Car- 
en, but thu they mag be be under the on of the Romans. Some again tend not ro 
the undermining of the Empire, but only impoſe grievous burthens upon the weake: 
party, and that cither for a certain time only, or for continuance. For acertain time, 
as the defraying the charge of the War, the demoliſhing of their Walls, the quitting 
of certain 3 Or to give Hoſtages to deliver ſo many E nts, Ships, 


or the like. Others are permanent, as, That they bear all reverence to the Majeſty and 
Empize of the other party, which how far it extends, we have elſewhere ſhewed. Con- 
haing upon this is, That they account thole as Friends ot Enemies which the other party 
declares to be fo; alſo, that they permit no Army free paſſage through their dominious 
that ate the others Enemies. There are alſo fome lighter burthens forgertignes laid upon 
them, as, That they ſhall not raiſe any Fort, nor build any City, not lead an Army, 
nor traffick by Servants to ſuch and ſuch places, That they ſhall not keep ove 

buck 


Lib. 0. 
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Of Leagues made with Jdolaters. BOOK II. 


ſuch a number of Ships, That they ſhall make no War with ſuch a people being Aſſociates 
with the other party, That they ſhall not ſupply the others enemies with any manner <4 
proviſions, nor receive them though come from other places ; That they ſhall tts 
their League, though formerly made with ſuch a people: For exampics of all thcte wy 
find very frequently in the belt Hiſtorians. Moreover, uncqual Leagocs are often made, 
nor only between the nerors and the Conquered, as Afrmypw conceited , but ally 
between people of unequal power, yea, amongſt thoſe Nations that never were at 
War againſt cach other. 

VIII Concerning Leagues, it is frequently — Whether they may be lawfully made 
Leagues with With a people that are enemies to the true Religion which if we telpect the Law ON 
ſuch as diffcr ture only, is not to be doubted. For that Law is % equally indulgent ro all men, that 
trom us in Will not admit of any difference upon the ſcore of Religion. The jon then is, whe 
Religion, na- ther by the Law of God, it be lawful, or not? And thus we find it often controverted, by 
fu,  Aotonly Divines, but ſome Lawyers, whom arc Ola and Decianus. 

IX. F Let us therefore firſt look into the Old Teſtament, where we find, that ſuch Leagues 
Nor univer. if Inoffenſive , were before Me time lawful : For Je we hnd making fuch a 
ally forbid» League with Laban *, We purpoſely omit that of Abrabew and Abrmelech, becaute it 
den by the doth not clearly appear, that Abwmelech was an Idolater. Neither did the Law given by 
1 — Moſes change any thing herein. But we find a ſtrict prohibition given to the Hebrews con 

4* cerning the Egyptians, That they ſhould not treat with them as enemies , and yet without 

Deut. 23. 7. doubt they were Idolaters. But here we muſt beware, that we draw not the ſeven Nati. 
Jabas might ons which God had decreed to caſt out of the Land of Carcan for their Idolatry, into a 
Cn precedent, and from their and the Ae 22 create a general rule. For the 
the Canes Tealon why Foſhua might not make a League with „ was not ſunply becauſe they were 
nites, not be- Idolaters, for ſo were the Egyprians ; but becauſe God had long betore declared his pur- 
poſe to caſt them out, and to plant his own people in their room, according to his pro- 

* miſe formerly made to Alrabam, of which —— the Myarlur / were but the Exccutio- 


ners. And as to the League of Commerce, cither for mutnal , or cither parties advan- 
tage, that ſuch might be made with Heatheniſh people, ve may ſafely conclude trom thote 
made by David and Solomon with King Hiram : this is worthy our oblervatiou, 
That it is ſaid in Holy Writ, That this Leagne war ſo made according to the wiſdom that 
God had given him. And David being perſecuted by Saul fied to Abe, nor was be 
ever reproved for ſo doing. *Tis true, that Aſſes doth every where command them to 
do good to their Countrey-men, and ſpecial care is taken to preſerve them in love one 


with another: And as true it is, that their very diet, and the whole manner of their lives 
was ſuch, that it would not ſuffer them to have any familiarity with ſtrangers. For as 
Juvenal obſerves, They were ſo morole, that they would not direct a ſtranger in his way, 
that is, they would not do a ſtranger the leaſt of courtehes, though they might do it 


without the ſwalleſt pains or charge : 


Non monſtrare tim, cadem mſi ſacra colenti. 


Strangers ſhall not direl? 
bnto their way, if not of their own Sell. 


The like doth Tacitas record of them, Apud ipſor, fider cbſtinata, miſericordia in promyts, 
adverſus onnes alios beſtile a ; Between themſelves they were very faithful, and apt ro 
ſhew mercy, but to all others they bare a mortal hatred. But becauſe they were com 

manded to be thus charitable to their Brethren, therefore to conclude, that it was not 
lawful for them to do good unto ſtrangers, will prove but ill conſequence. Hut yet fuct: 
were the corrupt Gloſſes of the Hebrew Doctors, that they perſwaded the Jews, that it 
they performed thoſe duties of Juſtice and Charity to thoſe of their own Nation, they 
had ſufficiently fulfilled the Law . though to all others they were not uncivil only, but 
barbarous, as indeed they were. For we find it recorded of them by the Evangeliſt, that 
it was not their cuſtome to eat, to drink, or to have any familiarity with Strangers. And 
thus through all Ages they have continued, as by the Characters given of them 
by all Hiſtorians. Apollonia Aulos objects againſt them thus, They aden of none amongſt 
them, that agree not with them in matters of Religion, ruhe will they communicate with them 
in any thing, Thus do the Friends of Amtiochu in Disdorus brand them, A people they ave 
of all others the moſt wnſecrable to ſtrangers;, for they accent all ſuch as enemies + And a little 
altcr, They will not cat — other people, nor fo much as ſalumre or bid thew farewel;, fc, 
a general hatred they bear to all mau, The like teſtimony doth Fliloſtrarm give of 
them: And in Joſephus we find it every where objected againſt them, That they were a 
prople of all others the moſ® unrl, and the woſt unſeciable, But Chriſt, who was every 
where moſt obſervant ot the Law, did by his own example teach them, that this was not 
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Levite, and asked and received water from the woman of Samaria. In that 

e on of the Temple, we find this Peri- 
tion, That God ts hear the prayers of the ſtrangers , which they ſhuald offer 
vp ante him in that -w adds theſe — Fer we ave not of jo Ih, Ant. 115. +. 
mane 4 nature, as ts ftand ill affeſted to ffrangers, Yet herein we are to except, not only 
eq perk men ir 

it r proſperity nor their good all t # for Deut. 23. 5. 
ever. In ire forbidden 10 make e- foci 
— — of an the 

do 
opinion 

thereof, 


| 1 = equal com- Judy, 71.16. 
h here, Whether it be lawful to enter into a Social War with Whether we 


they made uſe of their Arms to defend 
entring into Confed 


to joyn in Confederacy re- 
ory , for joyni 4 — —— im for 
, thee belp t odty, love them that haue the Lord ? therefore is wrath upon Chr. 19. 3. 
thee from before the Lard. For the Prophet Adv ah had before told the unhappy ſucceſs o 


that War. So did another Prophet t e Amaſia, for waging a War with an Army 

hiced out of Iſfrarl, Lit not the Army el go with thee, for the Lord in not with them 2 Chr. 24. 7. 
But this was not by reaſon of the unlaw of the ue, but by reaſon of the qua 
lity of the perſons ; as may be evinced by this, that God did ſharply rebuke and threa- 
n for aſſociating himſelf with Ah King of Iſrael, though it were but 
trafhick. - And yet when David and Soloner did the like with Hiram, God did not only 

+ but in part commend them for it : For in that Abaziab is faid to do 

wickediy, it l te be underſtood of the whole courſe of his life, which was aggravated, 
ing an aue, he had forſaken the God of his Fathers; and therefore was 
to blaſt all his For this alſo is to be obſerved, That the caſe 


Conſtit. Clam. 
lids. 6. c. 18. 


thoſe, 


5. 
that 1 Chr. 16. 12. 


Leagues 
V., for betaking himſelf to the 5 
he had declared by ſending the Veſſels conſe- 
ed more confidence in his 1 Che. 15. 1 
can no more conclude, that it is generally and 
a League wi as this Syn was, than it would be to 
Phyſician about a mans health. At enim non illicite, vitiar animas The mind 
mes makes that unlawful, which init ſelf is not As that Act of David's in numbring 
people, and that of Hezebiab's in ſhew ing his treaſure to the King of Babylon. S0 2 King. 2514 
. 1. the vain confidence of Gods in the E is ſharply repr whereas 


with t 1 Kings 3. 1. And good rea- 
fon ; for the Hebrews under the Old Law, 


AF 


the expreſs es of God for victory; 


in caſe they obſerved the Law, and therefore they had no reaſon to fly to humane ſuc- 
in times of danger. Beſides, there are many excellent Sentences in Solomons Pro- 


cours 
verbs, that diſſwade us from the ſociety of the wicked. But theſe are rather Prudencs: 


Bb ments 
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X. 
Nor by the 
Chriſtian 
Law. 


monita quam legis pracepta, Wiſe mens counſel, than Dit ates of the Law And theſe admo- 
nitions have many exceptions, as moſt Morals have. 

But the Goſpel gives a greater encouragement to Leagues made with ſuch as are 
ſtrangers in Religion, whereby they may in a juſt cauſe be relieved, than the Law doth ; 
for as muchas we are commanded to do good unto all men, yea, even unto our enemies; 
and this too, not as a thing commendable only, as to be thanktul ; but as a thing necella- 
ry : For we are enjoyned thereunto, under this penalty of being reputed Baſtards, and 
not Sons of our Heavenly Father, who in cauſing the Sun to thine, and the Rain to fall 
promiſcuouſly upon and good the bad, would have all his Children, to do good unto 


Marth. 5. 45. all men. *Twas very well ſaid of Tertullian, Ai long as God reſtrained bis Covenant ts Iſract 


Gal. 5. 10. 
Off. l. 3. 


Nite 4+ 


only, he exjoyned them to mercy to their Brethren. But when be enlarged lus King dow 
over all, giving unto Chriſt the utmoſt parts of the Earth for bi: poſſeſſions, be extends the Law 
of brotherly love unto all men, ſo that as be exempts no Nation from es os L þ we 
ſhould exempt none from our Charity. Which notwithſtanding mult be underſtood with 
ſome grains of allowance to thoſe who are of the ſame Faith. So Clemens in his Conſti- 
tutions, We are to communicate of onr labour: to all, but eſpecially to the Saints, For as Ari 
fBotle obſerves, There is no reaſon that we ſbould takes as much care of — we do of 
frierds. Our eating and drinking with men of another Religion, is no w forbidden 
us; neither are we interdicted all manner of commerce with ſuch as are Apoſtates from 
the true Religion, but only all familiar converſation with them, beyond what is neceſ- 
ſary, but not ſuch as may haply beget hopes of their Converſion. And by that of 


2 Theſſ. r. 15. St. Paul to the Corinthians, Be not wnequally 4 with unbelievers, &c. It appertains un- 


to thoſe who communicated with them in their Idol Feaſts, and were thereby dra vn cithet 
to commit Idolatry, or at leaſt to ſeem to do ſo. And this is evident by what follows, 


2 Cor. 6. 14+ Whot fellowſhip bath the Temple of God with Idols ? like unto what he ſaid before, Te caunce 


XI. 
Caurions 2. 
bout ſuch 
Leagues. 


partake of the Table of the Lord, and of the Table of Devils, 1 Cor. 10. 21, And yet we 
may not conclude, That becauſe we may contract Leagues with them, therefore we may 
alſo willingly put our ſelves to live under the Government of ſuhdels, and contract Mar- 
riages with them: For in both theſe caſes, there may be a great deal of danger and many 
hindcrances to the free exerciſe of the true Religion. Belides, theſe bonds are more 
laſting : And a greater freedom of choice there is in our marriages, whereas Leagues 
are uſualſy made, according to the occaſions of time and place. And as todo goed 
even to profane perſons is not evil, fo neither is it, to implore help from them; For 
St. Paul, we read, ſought aid from the Tribune, and appealed unto Ceſar. 

In contracting Leagues with Infidels then, there is no latrinfick or Univerfal Evil, but 
what evil there is, muſt be collected from circumſtances. For ſpecial care malt be taken, 
that by our too near alliance with them, we do not ſcandalize the weak: And therefore 
where there is a mixture of men of diverſe Religions, as in an Army, it is very conve- 
nient, that their habitations be diſtinct, as the /jraclires were from the Feyprians: where 


boot t. Ch 2. unto alſo appertains what we have elſewhere delivered —_ the Religion of 


Lis. 1. 


XII. 


Jews and Chriſtians, when they jointly warred againſt the Pay ns. although by fuch 
Contracts, great improvement of prophane wealth may be made, yet were it better to 
abſtain, unlels it be upon great neceſſity. In which caſe, that of Thucydides takes place, 

that are treacherouſly aſſaulted, as we are by the Athenians, are not ts be envyed , of they 
ſeek to preſerve themſelves by the aid, not of the Grecians only, but of the Barbarians. For, it 
is not the defence of every thing that is our right, that can juſtific us in the committ ine 
of that, which may, if not directly, Þ — pA my our Religion. For we arc 
m_ in the firſt place, to ſeek the Kingdom of , that is, the propagation of the 
Goſpel: And it is ſeriouſly to be wiſhed, that many Princes and people at this day, 
would be mindful of that free and devout admonition, which Fault ſometimes Ach, 
ſhop of Rhemes gave to Charles the Simple; Whoſe heart doth not mels within bum, to think tht 
your Majeſty ſhould go about to contratt friendſhip with Gods enenues , and to the rant and 
ſubverſion of Chriſtians, to make uſe of the Arms of Pagani, Nikil enim ditt, true ques 
Pagans ſe ſociat, an abnegato Deo, Idola colnt ; For, faith he, there in bus ſmall difference 
berween confeder ating with Pag ans, — — — to worſhip Idols, Alexander in Arri- 
am thought thoſe men unworthy of the name of Grecians, who being fo, did notwihft anding 
fight for the Barbarians againſt the Grecians, for that which did by right belong to Greece. 
Much more worthy of Imitation, was the Picty of Emanuel Duke of Savey, who when 
he might have recovered Cyprus by the help of the Tarks, refuſed it. 1 would to God, 
that all Chriſtian Princes would follow the Example of this Generous Duke, and not 


All Chriſtians implore the Aid of Pagan: againſt their Brethren, nor aſſiſt them to enlarge their Em. 


obliged to 


pires, and conſequently to darken the Light of the Goſpel. 

Hereunto I ſhall add, That fince all Chriſtians are but Members of one Body , which 
are commanded to have a fdlow-fecling o. ch others ſufferings ; as that Command ex 
tends to every ſingular perion, ſo ſhould it to cvcry Nation as they are a Nation, and all 

. Kings 
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Kiogs as are Kings, ſhould ſympathize with their Neizhbour Nations, and Rings that 
arc Neither —U— — bound to defend his own members, than 
Princes are (in obedience to Chriſt) to defend each other with that power which be hath 

ivea them. But this duty neither Kings nor People can well perform, whil Chriſter 

is iavaded by the Enemies of Chriſt, unleſꝭ they do mutually aſlilt each other; whic!: 

can never be done ſucceſsfully, — — confederate together lor that end 
And ſuch a General League between Chriſtian Princes hath heretofore been made, where- 
was by general conſent choſen General, whercby all Chriſtians were 
_— contribute either or Mony, according to their power, as to the defence 
of Religion, which is or ought to he the common cauſe: for the neglect whereof, I cannot 
fee how an can plead excuſe, unleſs it be ſuch as are engaged in an inevitable 
War, or afflicted with ſome other general calamity at home. : 
Another ion doth often ariſe, namely, in caſe two Nations are engaged in War XIII 
againſt the other, and both are our Confederates , whether of them we are bound — 


one 
to help? Where in the firſt place, we muſt remember what we have already faid, that — 
ad Bella injuſta ralla of e,, No League can bind ws to 4 War that is wnjuſt, He wars, 
thersfore is to be that bath the juſter cauſe, it the War be againſt a ſtranger which we 


Prince, yea, if it be againſt another Confederate. The words of him that ſwears Fealty o to affilt. 
to another, are theſe, —— OR One 
ſpecraluer furre requiſitns, menm tab perro, pr au 5 [ underſtand, See Brok 3. 
— make an effenſroe War 22 any man upon 4 juſt ground, and that I am either e 8. 6. 4 

or ſpecially required to give thee mine aſſiſtance, I ſhall do it tomy urn power. Thus 
Demoſthenes in his Oration ing Meg alopolis , The Athenians are bound by their 
League to aid the Ae es, againſt the Leda, their Conle- 
derates, if the Lacedemonians were the firſt Aggr : which holds true, uuleſs in our 
Articles it ſhall be expreſly forbidden , to ſend out any aid againſt ſuch a Confederate. In 
that which Hannibal made with the Macedonians, there is this Clauſe, Heſtes 799% +4 
erimus hoff ne, exceptis Regibus, Ciroitatibar, Cr. Qumbuſcam ſadus nobis & amicitia eft ; 
Enemies we ſhall be to thine Enemies, except only ſuch as are in League and Amity with us. 
If two Nations be at War, and both our Confederates, and neither of them have a juſt 
cauſe ( which may ſo happen) we are to ſtand Neuters, and to aſſiſt neither. So Ari- 
Fides, 7 euher of our Confederates had required our aid againſt 2 it had been ready 

anted ;, but if againſt one another, we deſire to ſtand Newers. If both our Confederates Laach 

engaged in a juſt War againſt ſtrangers, and both fend for Aid; if we are able, we 
mult fend to both either Men or Money: But if a Prince ſhall be required by both to aid 
them in his own perſon, having o iſed ; then becauſe his perſon cannot be di- 
vided, it is but reatonable that he prefer him, with whom he hath contracted the 
-ncienter League: As the Fpirers anſwered the Lacedemonians in Polybixs: The like an- 
ſwet was given to the —_— by the Roman Conluls , In contrafting friends, it is | that 
we take care, that the new do not the old: The Ancienter the Leagues are, the more 
Irviolable. Thus Prolemy anſwered the Athenians in the like caſe, Amicis fereiida Auxilsa 
contra heftet, nen contra amicos;, We are to aid our Friends againſt Enemies, but not againſt 
ow Friends, Which alſo will admit of this exception, unlets the latter League do biud 
us farther than our bare iſe; for it may inc a tranſlation of the Government , 
_——_ ſomewhat of ſubjection. And thus we fay, that in ſelling of Goods, the firſt 
lale is the beſt, unleſs the latter ſhall alſo transfer the property and dominion. So Livy 
of the Nepeſines, That the faith 5 their ſurrender, bound them faſter, than that Dea, 
given by tormer Leagues as to their Aſſociates, Some there are that do more nicely gf. 

Mingath berween theſe : But what | have ſaid, I take to draw neareſt as to ſimplicity, ſo aa 

Ao torr 

A League for a certain time prefixt, is not caſily preſumed to be renewed through ſ-— XIV. 
lence, $ ſuch acts intervene, which cannot otherwiſe be under ſtoo ; for a new obli- When te- 
gation is not caſily to be preſumed. | newed. 

if either party violate the League, the other party is freed: becauſe each Article of =. Ve 
the League, hath the force and vertue of a Condition. Thus Thacydides determines ba rh op — 
it; They, ( faith be) ave not the ff breakers of the Leagae, who being deſerted, ſeek for parry break 


rapta funt paſta; If cither tranſgreſs the Articles they have ſworn unto, never 
— 12 .— H. — . 
as it uſually is, leſt what is ſeriouſly debated and folemnly ſworn, ſhould be adjudged ro x VI. 
be broken upon every raſh offence. How far Ge- 
q — ſuch promiſes or undertakings, as Generals make without the conſent nerals cnga- 
of their Soveraign z, for the performance whereot wy — or give bo fins are. be 
Rages Ull i be confirmed by their Prince or Senate - The lubject matters whereof are as prince. re. 
2 
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diverſe, fuſe. 
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diverſe, 2s of Leagues. They differ from in the dignity of rhoſe that mate 
them. Concerning theſe ements, two $ uſually ariſe : The firſt is, If the 
matter engaged for, be refuſed by the King or State, how far forth are the parties en. 
gazed, bound? Whether to make up what the King or State ſhall not think fit to grane, 
or to reſtore all things to the ſame tate and condition as they were in before ſuch agtec- 
ment was made, or todeliver up their own bodies and the hoſtages to the Will of the 
Enemy. The firſt whereof is moſt agreeable to the Civil Law of the Rowan The Kc. 
cond to Equity and Reaſon ; which we find urged by the Tribunes cf the people ia the 
Caudine Controverſie : The third is moſt approved of by Uſe and Cuſtome , as appears 
by the examples of the two notable Sp made at Candi and Namantia. But by no 
en means may we admit, that either the King or the people are thereby obliged, Pofthe. 
— amis thereſore was in the right, when he told the Romans, That they ſtood net eng aged to the 
Numantia. @ for any thing; neither had they commanded any of their Citizens to undertake for them, 
Ard therefore, ſauth he to the Senate, ye have nothing to do with ws, to whom ye gave ns ſuch 
command ; nor with the Samnites, with whom ye comratted nothing. And again, I aterly de- 
ny that any Contrat can bind the people, that u made withent ther approbation, And there» 
fore neither are they engaged to make good that wherein they and the S d dit 
fer, nor to put the Army into the ſame condition it was in, before the Conttact made 
by the Sponſors. But it the Sammres would have engaged the people of Rome, they 
ſhould have kept the Army within the Streights of Candy, until they had ſent to the 
Senate and people, to treat with them concerning a League and a Peace, that they might 
have jud how much the ſaſety of the Army did concern them,. And then in caſe 
they had not ſtood to their Agreement, they might juſtly have ſaid what Yelleixs reports, 
both they and the Namantines did alledge, That the wielation of the Publick Faith en; le 
not to be expiated with the blood of one (gle perſon, Whereas now they may with more 
equity plead, that the whole Army is by that Agreement: For ſo the Namantines 
underſtood it , namely, that if the Sponſion was not approved of by the people of 
Rome, the whole Army which was thereupon (ct at liberty, ſhould have been delivered 
The two Unto them; which certainly had been moſt juſt, had that Agreement been made by the 
Conſuls, the Sponſors in their Name, and at their Command: As we read that was which Faznribat 
two Queſtors, mace with the Macedonians, But if the Smet were ſatisfied in the Faith of the perſons 
four Preſets, cngaging, being the two Conſuls and fox hundred hoſtages whom they had in cuſtody, they 
all which might take their ſatisſaction from them, and blame themſclyes tor accepting them: 
weredelive- But from the Senate and people of Rome, they could expett nothing, being no way ob. 
red up, upon Jiged unto them. But yet in caſe the Sponſors here had pretended to have received power 
the cd from the people of Rome, to contract on their behalf, then had they been bound to have 
=; made reſtitution and ſatisſaction for the damage, which by their fraud, the Sammnites 
Numantine,che had received: But if that appear not, then were they obliged ro make good that which 
Conſul only : was in difference by force of the Negotiation, in this caſe, not their bodics only 
the * had been pbliged, but all that their eſtates would have amounted unto ; unleſs ſome 
7 other penalty had been in that 2 expceſt, in licu of that wherein the SIe 
his ſahe; as and the people of Keme did diſſer. For as to the hoſtages, it was expreſly agreed, that 
Platerch in if the peace thould not be confirmed as it was promiſed, — ſhould be put to death. But 
the Life of whether the ſame puniſhment were to have been inflicted upon the Sponſors is very 
11 doubtful. But the ſtipulation of a puniſhment after ſuch a manner made hath this cf- 
with us the feCt, that in caſe that fact engaged for, may not be performed, nothing elſe can be ex- 
Spor ſor: acted by that Obligation; for of that which is in difference between them, ſomething 
| to ſa· that is cettaĩ i is agreed on, in lieu of ſomething that is uncertain. It was the common 
— 1 Ih opinion of thoſe times, that their Lives were alſo engaged; but amongſt us, it is thought 
ther perſons more agreeable to Reaſon, that to ſatishe for that which the people id not think {it to 
to be made grant, the Eſtates of the Sponſors, ſhould in the firſt place id: And if that were 
Slaves. not enough, their perſons were to be delivered up as Slaves. It is recorded by Plutarch 
Val. Max. lg. Of Fabins Maximms, That when the Senate refuſed to confirm an agreement by hirn 
<8. with their encmics, he fold his own Land to preſerve his Faith: But the Samnites de- 
livcred up Brutulus Papins to the Enemy together with all he had, for breaking a Truce 

with the Romans. 

There is yet another Queſtion to be reſolved, namely, Whether aſter notice given to 
Whether che the Supream Power, of an agreement ſo made, filence may ſuffice to prove a conſent. 
Articles of And here vc ate in the ſirſt place to diſtinguiſh, whether the Sponſion ere purely and 
agreement ſimply made, ot whether it were upon condition, that it be ratified by the Supream Poet; 
— for if it were conditional, that condition being fulfilled, the Sponſion is of no force. 
Prince, do like as that of Lecf. uu, which he made with the Carthagimians, which the people of Rene 
bind him in denyed to have been made by their Authority: And therefore another League was by 
— of S. common conſent agreed upon. In the next place, requiſite it is to know, whether any 
2 thing were by the Decree of the people ated , which might probably argue their ac- 
cept atce 
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accidents as uſually happen in War. 


ceptance the agreement ſo made. 
we treated of iſhu 
which cannot 


For ſilence of it ſelf, is not ſufficient to prove a 


ſome other thing or deed which in all probability would not have 


approved of, — =_ —7.— declared when 
propriety. if any ſuch thing or deed happpen, 

other cauſe, then it may juſtly ar 1 
in the caſe of the Gadiransr, The Romans 


— terms, namely, That no 
admitted, that a bare ſilence 
no Att properly theirs, could 
Curthagim am did attempt to 


belong to the Supre 


itted unto them to do one to another : 
hereof, when we come to ſpeak of fuck 


treat 
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CHAS el 
Concerning the True meaning, and Interpretation of Leagues and Promiſes. 


XVIII But net, 41 to bim that wſarpeth the 
Kung dons 
XIX A Promiſe made to him that ſhall ſ-# 
do a thing, if that thing be dere by many 
at once, ts 64 ut dur. 
either be extended , w what 


cases; 


ſe. XXI. Concerning the fulfilling of 4 ces 


VIIL — that conjelture, 
ns ner 222 and 
when and bow that takes place. 

IX. 1 and ſtrit ſig mfication of 
words. 

X. The diſtintion of Promiſes, into 

2 — . ul 


. Concerning mer di, 
be free. 
Ty Contr alt; are to be acconmed per- 
and what real, explained by 2 


AL 


mand net direlth in kind, but in axether 

kind, as good, or better ; 

XX 11. Or Contraltid |, ard that tither fron 
Original defett in the Will , which alſo 


XXIII Or when that which was the ſolr 
Tory l d of wat - 
XXV. ( Obſervations upen the aforeſaid c- 
X ae from the of ſome 


emergent caſe with the Will, which may be 
colleited , ether as being ; 


unlawful , 
XXVIIL. Or when reaſon of that ali 
ſome great damage = Ann 1 fra 


that promiſeth ; 

XX VIIL Or by ſome other «4: whes 
the parts of the writing do claſh one ag ainſt 
the other. 

XXIX By what ruler then we are to fleer our 


ares. 


XXX. That in diu caſe, 4 writing « 


net neceſſary to per ſeſt a Contrats. 
XXX1. That I Kings 

are net to be interpreted by Ke 
Laws. 


XXIII Whoſe words ave moſt to be obſerved, 
bus that ders a condition , or bn that 4 


cepts of ut, explained by a diſtinition. 


F we reſpect the perſon alone that promiſeth, he is obliged to perform that freely, 


are 


uſual ſence and true meaning of the 


this common rule : hence it was that man. 


cient Leagues, this form was uſual, ſaith — Without any evil fraud, according to the 


here at this time, Thus do the Hie 
Doctors 


HAP. Xvi. interpretation by Conjeftures. 


Doctors upon the 30. of Numbers interpret ow: in that ſence, as the words are com- 
then underſtood. The beſt rule of interpretation is that which gueſſeth at the 
will,by the moſt ſigns. Now theſe ſigns are of two ſorts, as words and other cone 
ctures: and thele conſidered ſometimes a and ſometimes conjoyned. 


Quem peres arbitriuom oft C jus & nor ma loquend ; 
Mich gi at pleaſure, Rules and Laws to ſpeech. 
very well faid by Procapim , Long time doth not alway preſerve 


It was 

words in the ſame ion as they were at firſt grven. For the very things the- 

ſelves are turned in according to mens pleaſure, without regard to 100 Names 
were gry a_ 4 on them. It was but a fimple refuge that the LZocre- 
made ute of againſt Perjury, when having put ſome of their enemies earth 


and ſome heads of Garlick covertly on their ſhoulders they 
cep the Articles of the League (which were very grievous) ſo long as 
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ir Shoulders, they thought themſelves abſolved from their Oaths,which ſtory we find in 
much unlike is that of the Bevan: in Thucydides, Who having promited to 
certain Ciry, thought it ſufficient to preſerve their faith , if they reſtored it 
int. So Sultan Mahbomer, having taken Eben, cut the Gover- 
» Whoſe he had promiſed to preſerve. But (as Cicero well ob- 
not a way to prevent Perjury, but toconfirm it. 
an occaſion to make uſe of Terms of Art, which the people 
explain d by the moſtsKilfull in that Art, 


. wherewith Rhetoricians uſe to limit the matter 
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themſelve as indeed ave the terms of every art. As when the word Army is uſed, it 
—— fuch a number of Souldiers, as dare openly invade anothers Domini- 


ons. For Hiſtorians do diſtinguiſh between thoſe that make ſpoil of anothers Territories, 
ſecretly and like Robbers, hoſe that do it openly, with a juſt Army. Now the 
beſt way to judge what numbers make an Army, is by the ſtrength of him againſt whom 
it is ſent out. lu Ciceros account Six Legions with Auxiliaries waz an Army. Polybias 
was of opinion, that One hundred and faxty thouſand Kemars, and Twenty thouſand 
of their Allociates, made a compleat Army, but a leſſer nember may alſo ſometimes do 
it, Uſpan gives him the title of that had the charge of a Roman Legion, with 
ſome Auxiliaries : Which as Fegerms expounds it, conſiſted of Ten thouſand Foot and 
Two thouland Horte. Ley feerms to contract an Army to Eight thouf ind. The like 
may be faid of aFleet, which a certain number of men of War make up ſometimes more, 
ſometimes leſs. A Fort is a place fo fortified that it may hold out againit an Army for a 
time; Arx from ce to repel or drive away, becauſe by forts the enen is reltrained 


and driven back. 
Conjeftures ate uſcful when words or ſentences will admit of diverſe fences, which 


the ſente of 
the words, if 
other conje- 
ures do not 
hinder. 


Fand. |. t 


* 
„ 


Lib. 12. 


II. 
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treated of, For what Cicero faith is very true, That the terms of Logick ave not vulg ar, but ro- _. W Fi 
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fatum finiti« 
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V. 
Rhetoricians term ics but Logicians do more ſubtilly diſtinguiſh, for if one n 


word will admit of 

admit of a double fence, ng bo ＋ Amphiboly. 50 likewiſe when in any Con- 
—_ ing te ncy. Then muſt we fly to conjectures; 
as where its parts ſeem to claſh one againſt the other, we muſt by gueſſing at 


the ſence , reconcile them if _poſſibly we can; but if not, then ſhall that be admitted 
which pleaſed the Contracters laſt : Becauſe it is not poſſible that at one and the 
ſame time, nem 17 depend upon the will, 
the latrer act from the former, whether it be the act of one Party only, as in 2 
Law, or a Teſtament ; or of more, as in Contracts or — in which caſes, the 
evident obſcurity of the words and ſentences do juſtihe our conjectures Sometimes 
again the conſectures themſelves are fo plain and evident, that they carry vs to a fence 
contrary to t of the words. The common heads whence theſe conjectures atiſe 
are — cither from the matter, or from the effect, or from other things con 
joyned. 

Furſt ſcom the matter : as the word Day ( if a truce be made for Thirty days) ought 
to be underſtood of natural days, but not of Civil, being moſt agreeable to the ſub- 
ect matter. So the word danare (e.) to give freely is fakento tram ſact according 


co 


ions, they call it an Tm, if a ſentence will — by cooje- 
| ures, 
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XI. 
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between 
Contracts 
due in equity 


Lx, rejected 


to the quality of the affairs. The word, Arms, ſometimes ſignifying inſtruments of 
War, and ſometimes armed Souldiers, is to be underſtood in luch a lence, as is moſt 
con to the matter whereunto it is conjoyned. So when men are promiſed ro 
be delivered, it is to be underſtood of living men, not of dead, contrary to the 
Cavilof the Plant, So where Souldiers arc ired to lay down their lron or Steel. 
it is enough if they lay down their weapons, not their Steel Button, as Pericles 
would have it. And by a free departure out of a City, is meant a fate conduct to the 

es on, contrary to that fat of Alexander. And by leaving half a Fleet, is 
meant the one half of the number of Ships whole, not di contrary to what the Fs 
mans dealt with Antiechus. The fame judgement upon the ke caſes. 

Then from the effect, the chicfeſt whereof is this, If the word taken in the moſt uſe. 
al ſence do infer an effect contrary to reaſon ;, then may we fly ro conjeftures. For where 
the word is ambi we mult take it in ſuch a ſence, as will admit of no incongruity. 
It was therefore but a fooliſh Cavil of Brafidar, who having ptomiſed to depart with his 


War had 


* 


That they cull'd out ſome ſentences of Scripture, they de the ſimple b 
their not obſerving the Coherence of it, to that which went before, and that whi 
followed after, whereby the meaning of the Writer was to have been diſcovered, 

Or from ſuch things as are alſo conjoyned in the ſame place, amongſt which the moſt 
forceable is the reaſon of a Law, which ſome confound with the mind of the Law, 
whereas it is but one of thoſe whereby we gueſs at the mind of the Law. 80 Cicers 
in his Oration for Cecins , Whether 1 am thrown out of my pot en by your 


lawful Attorney in your abſence, or by your Tenant, Farmer, or who forceth 
me out in your name, andb your command, it makes a difference , reaſon of the 
Law holds in any oftheſe caſes. Now of all conjectures this is the ſtrongeſt, when it exi- 
dently appears, That the Will was excited to ſuch a ns by ſome one reaſon, as its 


lolitary cauſe, for oft times there may be many moving us to doa 
thing: And ſometimes beſides reaſon, the Will to ſhew its freedom determines 
it ſelf, and this alone is ſufficient to beget an Obligation. Thus things given in 
reference to a Marriage , alter not their property, in caſe the Marriage fucceed 
nor. 
Moreover, many words will admit of divers ſignifications, as being taken ſometime 
ſtrictly, ſometimes largely; which proceedsfrom many reaſons, cither becauſe the name 
of the Genus doth adhere to one of the ſpecies, as in thoſe words of Cognation and Ado 
tion ; and in words of the Maſculine , which are taken for the Common, where 
Common is wanting ; or becauſe words of Art are more extenſive, than thoſe that are 
vulgar : As Death in the Civil extends to baniſhment, but in the vulgar accept ion implic 
only a ſeparation of the ſoul from the body. 

League, ſome 


ſomewhat for 
of the 
ſo as i 
others. 
The difference of acts due in equity and thoſe due in ſtrictneſs of Law, if weſmean only 
the Roman Law, appertains not to the Law of Nations: Yet — . ſome ſence be 


better applied, as namely!, If in any Regious there be ſome acts which have one certain 
common 
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common form , that form ſofar forth, as it is not changed may be underſtood to be in 

the very act. But in other acta. by themſelves, indefinite, luch as are a free Donative, ot a 

free Promiſe, we ſhould more adhere to the very words. 

Theſe diſtiations being thus obſerved, we ate to guide our conjectures by theſe rules, X11. 
in things not odious, the words are to be underſtood in their full propriety as they are E theſe rule. 
vulgarly taken; and in cafe there be any Ambiguity in them, then are they to be taken je may ra ne 
in the largeſt ſence : As when the Maſculine only is expreſt , both Sexes are to beunder- M af words 
ſtood ; and where things are mentioned indifferently, they thall be underſtood univerſal. and pro 

- Sothelc words ande quis dejeliine off ', From whenee ene is thruſt wut, ſhall be underſtood Ser 6080 x. 

as to imply the reſtoriag hum to the pollctſion of that which hath been forceably de- 5-114 
tained from him: For the words in their largeſt fignification will admit of this conltru- 

Cion, 1 — againlt Cocine, But in ſuch as ate yet more fa- 
yourable, it he Heth any thing be verſt in the Law, or uſe the advice of Law- 


ſomewhat would render the Agreement unprofitable. On the 
contrary, if neceflicy ſhall fo require, to avoid cither forme manifeſt injuſtice, or ſome 
| the words more ſtrictly than their Proptiety 
neceſlicy, yet it there appear either manifelt 


y be moderated, even F Speeches ate ſometimes ad- 
= —— al, _ — — 
be gener are they to ined unto things, to 
r Andcmrant bio eFihle hand, that is lome- 
| ſtood to be poſleſt, which we have hopes may be recovered. So ſuccouts 
promiſed by one party oaly, are prefumcd to be raifed at the charge of that party that 


them. 
— ion is ſometimes ſtarted, Whether by Friends mentioned in XIII. 

a ue, we are to thoſe who are ſo at the League making, or thoſe Under the 
allo which ſhall afterwards be admitted. ia that League made between the Komans and "ame of At. 
the Carthaginians after the Sicilan War, it was Covenanted thus, Urriaſque pepuls ſocis ab crew ute 
atroque popula tat ſunts ;, That the Friends of either party ſhandd not be maleſted by ether prty. preſent only 
Hence the Romans would infer, That though the League made with A/dbal, of not pal — 
fing the River Ib, did nothing avail them, becauſe the Carthaginiens refuſed to gu headed. 

it ; yet in cale the Coartheginians ſhould own that fact of Humbal's in belicging the Sa- 
1, who had been into League with the Romans, though atter the aid 

with the Carthegin:ans, they mighe juſtly denounce War againſt them, as ha- 
ving firſt broken the League. Ley thought the Saguntines well enough provided for, in _ 1-21. 
thet the Allies ou extber fide were excepted. For weiber wat thus clanſe added, They that were at — 
that te Friends nor were they excluded that ſhould afterwards be at hich was added > o__ 
ia the P, League, between the Lacedemoman: and the Ahe. And ſcemg that 
« was lawful for them to admit of new Canfederates, who canld conclude it reaſonable, einher 
that ns Nation be recerved e any merit what ſorver e that being admutedgbey ſhould 


ſhamld be © folhenedte revel or recerved 
ate the very words almoſt of 


which is Re odeſey Af thing 2 — 
he Carthagimans of t liberty, in taking a bei | 
ee hab who had ies them) which by the Law of was thele otters to 


not raſhly to be underſtood as given away. What then ſhall we hence e taking of 
conclude, That the Romans might not admit of the Sui as their Friends; or being — 
lo admitted, might not defend them? Yea, | ; 
of the Lengne , by the Law of Nature , which that 
$0 that the S were at that time both to the Nenn 
C ms NON no ment — 
ih cate, both the Coarthaginians might revenge the injuries t 
=o»: might alſo juſtly —_— without breaking their 
Tus the . that 
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make War upon the Sidicines without offence to them, That they bern wlan te the 
contrary , laut that the Samnites bad power to mat Peace or War upon whom they pleaſes. 
And in the League made with Antrochus, It was provided, That if any of the Alles of the 
Romans {hould mane War 40 aint Antiochus, 77 wg bt te Law ful jor bem by force to rel ten 
So a1 be beld not any of their Cittes from them by the Right of War ner contra ld any Alliance wal» 
them. In the time ot King Fre it was thus covenanted in a Leapue between the 
Komans and the Carthagimans, That in caſc cither of the two Cities ſhould cke 
Peace with Pyrrbr, it ſhould be with a refervation of Liberty to fend fuccours wto 
that City againſt which Pyrrbus ſhould at any time make War, 1 do not Gy that the 
War oa both ſides in thele cafes could be juſt: But I deny that if either parity did fend 
ſuccours unto rhe other, they did therein violate the League made berween them: As 
Polylins rightly diſtinguiſheth concerning the ſuccout feat to the Afomerriner, Whether 
it were juit,and whether it were lawful ſo to do, without violating the League. Thus doth; 
Al.mandaras King of the Saracens plead for himſeli, That none of rhe Arricles of the Arent 
made berween the Romans and the Per ſians bad been by brm wrolared, for a1 mack ar be was net / 
mach as named in them by either party. Thus alſo did the Cormier tell the Arbenias:, 
T hat notwithſtanding their League made with the Lace , they might feud thew 
ſuccovrs, becauſe it was in their own pov er notwithſtanding that League, to admat of ary 
new Friends at their own pleaſure. And the Arbenians did atterwards allunc this Liberty, 
commanding their Generals not to make War agaialt the Cormrlaans, wlcts they faw the 
Corinthians ready to invade the Corcyrians in any of their Territories, leſt they fhould feem 
to break their League with the C For, it is no breach of a League, chat they 
wind arc injured by others, ſhould by others be defended, ſo long as the Peace in other 
things is preſerved. And fo after theſe times the Corryroans decreed, That they weald 
aſſiſt with their Arms the Athenians their Allies, according ts their Cooenanti, and yet pro- 
ſerve the Rights of Friendſhip withthe Lacedxmoaians. Juſtin writing of thoſe very times, 
laith, That the Athenians broke that Trace in the name of thﬀurr Allies the Corcyrians, which 
they made in their own name with the Corinthians, thanking ut a leſſer Perjury to belp their 
Friends being wreaded, than to engaze againſt the Corintiuans wn Selten War. So the 
Athenians making 2 Peace with Kiag Phulgp, did cxpteſiy provide that thoſe Greer.as Cities 
that were not comprehendcd in that Peace might remain free : And if any man did moet: 
them, it might be lawful for thoſe that were included in that Peace to defend them. And 
let this exumple ſuffice for equal Leagues. 

In ſuch Leagues as ate unequal we ſhall give another : If it be agreed that onc of the 
Confederatcs ſhall not make War without the others Confcrt , as it was in that be- 
tween the Kenan and the Conhaginians after the ſecund Parock Wat; and 2s it was 
alſo in the Leagae between the Rowan and the Afecedons ans, beture the reign of King Ferſe- 
ws Since under the notion of making War, all Wars may be comprehended, as well that 
which is Defenſive as that which is Offentive. The word is to be taken in its ſtricteſt fignu 
ſication, Icſt the liberty of defendiag our ſelves, being Natural, ſhould be too much 
ſtraite ned. 

Of the ſame kind is that which the Reman: promiſed, namely, That Carthage frenld 
be free ; which though it could not —_—_— — underſtood of Ablolerte Power, oe 
the very Act, for they had long before the Right of making War, and diverie 
other priviledges, yet was it to be preſumed, That ſome kind of Liberry ſhould be 
leſt them, and fo much, at leaſt, that they ſhould not be obliged to travli ue the Scat 
of their dwelling into a Forcign Countrey, and to have their own City Cemolither 
It was therefore a foul gloſs which the Romans did afterwards pat uon that Prom”, 
when they urged, That by Carthage they meant the multitude of teu Citizens, aud it 
their City, { which, though improper , may be granted, becaule of that attribute, 
Free, winch is more agreeable to their Citrzens than to their loan For, in their 
words, Carthage ſhall be left free, was meant that it ſhould be governed by us own Lawn: 
And as Diodorns Sicalus expounds it, That they ſbrald dne tir ene Laws and Terms: 
ries, their own Religions Kites, their own Sepalchrer, and their own Liberties. For fo u 
was granted in Icaving them free. So that what the Kan obxilied was a meer <4 
vil, in making them free, yet taking their City from them 

Another Queſtion I.kewife doth uſually ariſe concerning Contraſts real and perionsz! 
When we have to do witha free people, there is no queſtion, bat that the Contract 
that is made with them, is in its own nature real, becauſe rhe fubpett is a tu per» 
manent. Yea, though that popular State ſhould turn into a Monarchy, vet uud whe 
League hold, becaute the body of the people is ſtill the fame, thourh the head be chen 
ped ; neither doth the Supreme Power ccaſe to be the power of the People, becaule 
e cerciſed by the Ring: where we muſt except this cate, namely, where ut appears, 
that the caule was proper to that State only, as when Free Citics cater into a Social 
League for defence of their on Libertics. But if a Leapre be cortratted 9 a 
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Car. xVi. Of the Interpretation of L Promue:. 
King, it is not inſtantly to be accounted Perſonal ; Becauſe, 23 Ui well chſerves, 
for the moſt part the perfon is inferted in the League: Not that the League is perſenl, 
bat that it may appear by whom that was made. But it it be alerted in te 
Leagne, That it ſhould Rand for ever; or that it is fo made for the general 200d ft 
kingdom; or that it is made with him and his Succelſors + ( For this addition & mit £4 
Sr is vival, ith Loan, in his defence of Demeftbenes : } Or ro continue tor ts (4 
a limited time, ( as moſtly fome of theſe are inferted :) It will from hence fufficicnrt; 
appeir that the League is real. Such was the League made between the Kaname, ard 
Fla King of Macedon, which when his Son Perfers denyed to bind him, was the cauſe 
of the War enſuing, There are alſo other words that may f:rve to prove a League 
to be real, yea, aud ſometimes the matrer it ſelf may adminiſter ground for probable: 
conjectures, And where the conjeftures are equally probable, there we may conclude, 
That thoſe _ which are favourable and equal, ſhall be accounted real, thoſe that 
are grievousand hateful, Perſonal: Leagues made for the preſet vation of mutual Peacc 
or Commerce arc favourable ; thoſe that are made for War are not alwavs odious, a5 
ſome bold; but if they are made for mutual defence, they draw ncar to fuch as are f. 
vourable : But thoſe that are for a Social War do too nearly approach to thoſe thar 
ate burthenſome. Beſides, in thoſe that ate made for any War, great teſpect is to be h4 
tu the Prudence and Juſtice of thoſe with whom we contract: That they be fuch as 
will not engage us ww a War, either unjuſtly, or too raftily, when it may be avoided. 
And as to that faying, That Societies are diffotved by Death, | alledge it not here ; for 
— — to Private Societies , and is determinable by the Civil Law: And 
| ore whether the Fidenatesr, Latimer, Errnfecrs and Shines , did right or wrong 
in departing from their League upon the death of Rewales, Tallas Ancur, Priſens ant 
Servus Cannot rizhely be determined by us, becauſe the words of the League it felf 
are not extant. The Queen of — — by the Eſtates of the Realm, and 
impriſoned in Fe land, and her Son an Infant folemnly Crowned : The French teſuſed 
to own any but the depoſed Queen, ſaying, That the ancient League between her and the 
French King war ts be obſerved. Whereunto the Erh replyed, Tha fhe being depoſed, 
and ber yeuny Sou eure, the French King abe by that League ts defend bums, for that 
ancient Leagne wat nut enitrabied berwixet the perfens, but betweer the King dams of France 
and Scotland: Which was plain by the very words of that League, wherein it was pro- 
vided, That if the Crown of Scotland fhenld be at any tone controverted, the French Kiag 
freald defend bum ts whom the Ff res of Scotland ſhould adjadge of Whereunto not much 
different is that controverſic ol — Whether the Cities of the Ade, which had becn 
I ributary,did change their condition with the change of their Empire. f ot it is to be couhi 
dered, Whether in that Convention they had committed themiclves to the ptotectiun 
of the Modes. And here we muſt note, that Bedine's Argument is by no nicans to be 
admitted , That the Leagues of Princes bind not their Succeſſors, becauſe the obliga- 
tory power of an Oath dycs with him that takes it. For an Oath fometimes binds 
the perſon only, and yet may the Promiſe made and confirmed by that Oath, bind th: 
Heir. Neither is it altogether true, that all Leagues arc grounded upon Oaths ; for 
uſually there is power enough in the very Promiſe to bind, though for the more reverence, 
thoſe Promiſes are confirmed by Oaths. Fe, Yalerics being Conſul, the _ of 
Rome bound themſelves by Oath to aſſemble at the Summons of the Conſul ; ying, 
and Lari Quantne Cincinnates ſucceeding him, the Tribunes of the people began to ca- 
vil, alledgiog that Falerias being dead, the people were freed from that Oath. Where: 
upon Ley gives his Jadgement thus, That general contempt of the Gods that now rageth, 
bed net then corragted that age: Neither were men then ſo audaciens, a % ge ante ther- 
Oahs what Ictergretation they pleaſed, and theremns to adage their Laws : Bat they chuje 
rather ts compoſe ther manners unte that, wherennts they bad ſo religwouſly ſworn. 
Sacely a League made with a King is valid, though that King or his Sucgeilot be 
his Kingdom —_ own Saby<ts. For though he hath loſt his poſleſſion, yer 
doubtleſs the Right and Title to the Kingdom remains in him, according to that of Lucran 
concerning the Reman Senate 


Non unquam peru. Or do 
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Though the laperual Sem be changed un, 
Ter muſt the Empare ſtill retain «ts ig he. 


But on the other fide in caſe a War be made againſt him that ufurps the Kngdom, 
with the conſent of the true King, or it it be made againſt him that oppreilerh 2 tree 


people, before be hath been eſtabliſhed by their general and free content, it mai not , 
be 
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be interpretcd as a breach of any former league: Becaule theſe men, though they have 
got polleſſion, yet they have no Right to what they hold. And therefore the Empe- 
rour Fuſtinian denyed that he had broken the League made between him and Cet, 
by making War againſt Gelmer, who had at once deprived the lawful King Auers, 
both of tus Liberty and his Kingdom, Thus doth Tizas Quintins allo plead againit 7s 
bir, on the behalf of the Romans, We made no League or Confederacy with thee, but with 
Pclops, the juſt 1 Sparta. Now in Leagues, thele qualities of a Kiny, 
a Succelior, and the like, arc favourably to be interpreted, as being properly weir 
Right, whereas the cauſe of an Uſurper is odiovs. 
XIX. Anot let Queſtion we ſind handled of old by „ namely, Whether a Reward 
A Promiſe promiſed to him that ſhall firſt arrive at ſuch a place, is to be given to both, u boch 
— — arrive together, or elſe to neither. Where we muſt obſerve, that the word Firſt is 
form ſuch an ambiguous: For either it fignifies one that precceds all the teſt, or one before whom, 
act, if more none. But becauſe the Rewards due to vertue are to be conſtrued with favour, both 
doit together, of them that ſhall arrive together, ſhall ſhare the Reward berween them: Although 
— — the Lib:rality of Scipio, Ceſar, Julian, and others, was morc honourable, who to cach 
due ? of them that firſt ſcaled the Walls, if more than one did it togerher, gave the entire Re. 
ward promiſed. And let theſe ſuffice to be ſaid concerning the proper and improper ig 
nification of words. 
XX. There is alſo another way of interpreting by conjectures beyond the cat o of 
A conjetture the words wherein the Promiſe is contained: And this allo u two-fold, cither by ex. 
. it (lf (ending them ſatther than the words ſigniſie, ot by teſtraining them. But that later- 
tends the lg. Pretation which reſtrains the ſignification of words is caſic, but that which enlargerh 
nification,and them, more diſſicult. For as in all humane things, the want of any one caule is caourh 
when. to make all the reſt ineſſectual: But to produce an eſſect. all the caules mult concur 5, ty 
alſo ia this caſe of obligation, that conjectute that ſhall extend the Obligation is not 
raſhly to be admitted: Gur with much more caution than in the caſe before mentioned, 
where we admit of words in their largeſt ſignification, though not much in uſe. For hete 
we raiſe our conjectures without regard had to the words promifing, which cannot intro- 
duce an obligation, unleſs the CopyeCtures be very certain 4, for here a parity of Reaton 
is not ſufficient, unleſs it be the very fame: Neither is the fame Realon at all times 
ſufficient z becauſe, as 1 ſaid before, Reaſon doth often ſo move us, that to ſhew our 
own freedome, our will is of it ſelf a ſufficicvt cauſe of our Promiſes, without any 


other Reaſon. Now to juſtific ſuch an extended cod ctutre beyond the words of the 
Promilc, it is neceſlary that it mn dy ng appear, Thar the Reaſon under which 
pte 


that caſe which we would com falls, was the only and moſt efficacious cauſe 
which moved the Promiſer ; and that that Reaſon was in its generality fo conlidered by 
him, becauſe otherwiſe the Promiſe would prove eithet unjuſt or unprofitable. As for 
Example, An agreement that ſuch a place ſhould not be ſurrounded vith walls, beirg made 
at ſuch a time when no other Fortifications were in uſe, ſhould doubtleſs extend to all 
Maniments, though but of Earth, in caſe it do appear, that the only reaſon why Walls 

were prohibited, was, That that place ſhould not Le fortifed. Another Example 1s 

uſually brought of a man, who believing his Wife to be with Child, dilpolcrth his 

Eſtate to ſuch a man in caſe that Child ſhould dye, which by all probable conjectures 

ſhould be extended to this ſenſe, Or if ſuch a Child ſhould not be born: For certa's 

it is, That the Will of the Teſtator was moved with this only conſideration, T hat 

: then he ſhould have no Child of his own to inhcric it: This caſe we ſhall find, not 
— * - among the Lawyers only, but in Cicers, and in Falerins AN Cc in his Oration 
recen. Tor Carina, pleads this caſe thus, ? Is this ſafficiently provided for in words? Ns 
IWhat then was of force todo it ? The Will : Which if u cena be nnderſtood by fence, we frond 

have no need of Words: But becauſe that cannet be, therefore were words tnmoented, but fue” +: 

(held not binder the Will, but declare it. And a little after, in the fame Oration, he add, 

ldem jus eſſe, al i per ſpicitur uma at que eadem canſa equitatit ', Where there manifeſtly appeared bot 

ene and the ſame cauſe of Equity, (ie.) where there was the ſame ſolitary caute moving, 

Jt may be preſumed there 14 alſo one and the ſame Right. 1 thus Flle in his Special Laws proves 

that it is Adultery tolye with a woman that is betrothed to another, and he adde this 

rcaſon, Quia idem valent ſponſalia quod Nuptis; Becauſe, ſaith be, farb Eſpenſals ave equi 

ved. ai, to Alarriages. ( Solikewiſe in the Ai uc Law, under the name of Oxen, are all geatie 
0, 35+ Beaſts comptehended; fo is every Pool or Pond under the name of a Well : } 56 lixe- 
wiſe an Injunction, though it run in this form, Under me vi dejecerss HI c, ama, 

ve, Whence then haſt thruſt me cus by force and arms, takes place allo agaialt ai manter 

of lorce that threatens our life and limbs. For that which i ui done by armed men, of by 

any other counſels or means we ave brought imo the ſame danger, the Law aff ov di ut thee u HN 

an I Remedy. Quintilsan the Father, in one of his Declamations brings in this Exampee, 

Muther doth 1Jadlly ſr niſie tbe effuſion of bumane bleed by the Sword © Bat if „r be alled © 


"2 


ti 
— 
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ä — the ſame Law: For if 4 man ſhall fall among Thiev: 
if be be throws into @ River, and there drowned, or if he be tumbled from an hi ＋ 
the Sword. The 


ice, bis death oe 
hte 4 x 


Which may be done, it it appear, That what was fo ; —— 
al conſideration, which might alſo be profceble, 
ly appear, thea we are to follow not more: 
Gela, his advice in that place, For the Authority of a General would quickly be . 
cout emacd, if what he commands ſhould be diſputed, and not obeyed. 

That Interpretation that reſtraineth the fence trom what the fignification of the XXII. 
words, wherein the Promiſe is contained, will bear, is derived eithet tcom an originary Or reftraince, 
deſect of the Will, or from the of ſome emergent caſe with the Will. The 224 that ei- 
originary defect of the Wil is underſtood , either from tome abſurdity which would - 5 

ile evidently enſae, or from failing of the main Reaſon which alone did fully and fed in the 
efſeCtually move the Will ; or from a defect of matter. The firſt whereof is grounded Will: 
upon this, That no man 15 to be believed to will things that are abſurd. 

The Second is grounded on this, That what is contained in the Promiſe whereunto MX1IL 
ſuch a Reaſon is added, or where it is plainly underſtood, is not conkidered barely or fim- Or when the 
ply, but as it falls under that Reaſon. main Reaſon 

The Third is grounded on this, That the matter fo reſtrained is always obſcrved to be c 
in the mind of him that ptomiſeth, although the words of the Promiſcr do admit of a XXIV. 
large ſigniſication . 

as concerning the Reaſon that moves the Will we muſt obſerve, That under it fed in the 
ace comprehended nor only things actually exiſting, hut ſomerunes things that morally con- matter: 
ſidered, may be; which when u takes e, no teſti tion ought to be admitted. As XXV. 
when it is ia any League provided, That no Army or Fleet ſhall be ſent to ſuch a (An obſervs« 
Place, they not to be led thither, though there be no intention thereby to do — 
m 


„ becauſc iu that agreement not ſo much the preſent 5 all future dan- recited Con 


gers whatſoever ate regarded. But here it is alſo ſometimes ned, Whether Pro- de ex.) 
miſes are to be un detſlood with this tacite condition, That things remain fo as they 
were when the Promiſe was made , Which we deny, unleſs it do manifeſtly appear, 
That that preſent condition of things was included in that only Reaſon which we have 


faid. we read of nothing more frequently in Hiſtories than of Amballadours , - 


who underſtandi — ＋ an alteration made in the State, as would render the 
whole matter 0 of the Embaſſie fruſtrate, have returned home without at- 
tempting any thing. 

— of ſome emergent caſe withtheW ill is of two ſorts: For the Willis xĩxvl 
gueſſed ar, e by Natural Reaſon, ot by ſome other ſign of the Will. The proper office Or from the 
ad {yr the Will by Right Reaton, Ariorle alligns to Prudence in the cadertending, repugnancy 

ia the Will, ro Equity, which he very fitly defines to be the Correction or Mode. al fore © 
ration of that wherein the Law by Reaſon of its generality is deficient : Which ought to e ca 
take place, as well in Leſtaments as in Contracts teſpectively. For ſeeing that all emer- Will: WMC 
gent caſes could neither be foreſeen by the Law-giver, nor excepted inthe Law; therefore i5 taken ei- 
there is a neceſſity that ſome liberty ſhould be granted for the exempting of ſuch caſes,as he er from 
that made the Law would have exempred,had he becn preſent, ot could he have foreſeen it: —— 
And yet is not this raſhly to be admitted, for that were to make himſelf Lord over another ful. 
mans act; but then only, when we have ſufficient ſigns to juſtifie our Conjectures. Whereof Courrs of E. 
none can be more juſt than this, when they would binds us to things repugnant to the Laws 4ry veceſla. 
either of God or Nature. For ſuch Laws having no power to oblige, are neceſſarily to 
be exempted. Q tramſe nulla firxificatione Leg's comprebenſa ſort, natura tamen exc» 
pruntur ; There are jome things ( faith Quintilian) that naturally are exempted, although they 
are net comprebended by any —_— of the Law. As he that hath promiſed to reſtore 
a Sword to him who catruſted him with it, if the man to whom the Promiſe was made. 
be mad, he ought not to deliver it, leſt he thereby create danger co himſelf, or to ſome 
athers that ere innocent. So neither ate we to reſtore i thing to him that depoſited it 
with vs , if the right owner demand it. Thus I approve of (faith 7riphanue) to be Fuſtice, 

tha: 
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that ſo gives to every man his own, that be detratt; net from the juſter claim of anos; 


XXVII. 
Or when 
ſome too 
great a charge 
ariſeth to the 
promiſer in 
compariſon 
of that act. 


See Cana, 
4880 1555. 


The Reaſon whercof is, becauſe ſuch is the force of Propricty, being once intro nn 
ccd, that not ro returu a thing to the right owner , when known , is altepetiier une 
juſt. 
The Second ſign ſhall be this, When RriQtly to follow the words of the Promiſe or Con. 
tract is not of it ſelſ and altogether unlawtul. But when it binds ro ſuch thinysa: tog ptu- 
dent and well-balanced Judgement ate too grievous and intollctable: And that whother wo 
reſpect humanity it ſelf abſolutely, or by comparing the perſon promi ig. ard the thiry 
romiſed, with the end for which ſuch a Promife or Conttact was made. $o te nia 
ends a thing for ſuch a time, may require it before that time, if he ſtand in great nt 
of it: Becauſe it is preſumed, that no man would withogly do his Friend 2 ente 5n 
that, wherein he ſhould do himſelſ a manifeſt injury. So be that ſhall promiſe {cours 
to his Allies, ſhall be excuſed in caſe he be engaged in War at home, fo far forth as ke 
ſhall ſtand in necd of thoſe Forces. In like manner, be that promiſe th ummumity from Tri- 
butcs and Taxes, means only from ordinary and annual Taxcs, uot from thu that may 
be impoſed in times of greatcſt danger, for the defence of the Commnon- wealth, Where {1:5 
it was too looſely laid of Cicero, That thoſe 7. omnſe vere wet to be porformed, which 1345 6 14s 
proſuable to him to whom they were made 1, ner theſe which lid more endamate the Prom; 
than beneſit hum to whom they were made. For the perion promiling is no amputcn luc < 
whether the thing promited will be profitable to him to whom it is promiled, vwnilcts in 
be in ſuch a caſe as is before inſtanced of apparent madncts : Neither is every damage 
ſofficient to abſolve the Promiſer ſrom the performance of his Promile, but the damage 
mult be ſuch, as even from the very nature of the act ic may be believed, That conls i 
have been foreſeen, it would have been exempted. So he that 1s cagancd to do fo many 
days ſer vice for another, is acquitted from his engagement, it either his Father or his Sor 
be affected with ſome dangerous lickneſs : This was Gieers's opinion in this cafe, J eg 
retained to plead the cauſe of thy Client, thy Son ſhovld in the mean time fail A. peru for >, 
Non eſt contra officium, non facere quod dixerts The art not in duty band to attend that 
Cauſe. And in this ſenſe is that of Sexeca to be underſtood, Then ds I break my word, 11% 
may I be juſtly charged with levity, when all things r um the tate they were in when tie 
Promiſe was made, I do not perform wn I promiſed. Bit ui Caf: toxre tall cart any mnt el 4 
change concerning that whereupon the Promiſe was made, it gives me liberty to conſult anew, 
and yet I preſerve my Faith. 1 am hapiy retained wt & cauſe, Nee & is if (Inn di concrite 
that my Father may be Amur; I bro promiſcd ro take 4 Fearncy ito the Can, fy wator fart 
a Companion, but I underſtand force that the way i infeſted with Robbers I have roared wy 
word to be preſent, and to aſſiſt in ſuch a buſouſs, but am with beld by the axcopetted foo rife f 
my Son, or by my Wroes falling inte labeer ; Oma clic debent cadem, q' # lucrant cem 
promitterem, ut promittentis ſidem teneas 53, All things evght ts be 44 the ſane con 
dition as they were when I promiſed, to oblige we to do what I did promiſe, Where by 
All things, we muſt underſtand all things relating to the nature of that Act whi h 
is in queſtion, The Engliſh did frequently make uſe of theſe polirtick Mx 
xims both with the Hollander: and with the Ha towns, as Cienden records ; Fo 
when Queen Elizabeth , by aſſiſting the States of Hellard, had drawn dowa t! 
whole power of Spain againſt hericlt, and therefore, for her neceſſaty defence, dc 
manded thoſe vaſt ſumms lent them to proſccute their War: They urging, Thar tt 
Money was not due, by their Contract, till the end of the War; and that u. 
then, ſhe was obliged in Honour to aſſiſt them. She Anſwered, That & Prove: wi 
nt bon by hs Comratt , when: for pat Caſes i man! /t iy rm ts tine pol 0 Met" $* 
ment; or when it was done by the accident of a new caſe;, or when 4 new eaſe win , 
which bad it been ſoreſetu, would bave been provided againſt. For that ene Conn Ot, 
though ſworn, it widerſtood with thus reſerved condition, if matters commar in whe ſine 
ſte, but not if they be changed. Which that wife Queen grounded upon the Antho- 
rity of Seneca, A wiſe man changeth neat bis reſolution, all things continms as they wrid 
at the time when he made it : mer can be be ſal to Repert, becaiſe , at that time , 114 
as the caſe then ſtood , no better counſel conld be followed than war then reſolved ww. Ant 
when the HanF-rowns complained againſt her to the Emperovr , That theie pu 
ledges were broken in England, and their cuſtomes much chene: She A 
ed, That thoſe Priviledges were by Authority of Parkament egen, as being wit cont 
ment for the times, being granted when Track and Alrchanoizes by ded aneny 
Engliſh. And for ber Cirſtomes, ſhe laid , that the Common wealth ecnld 1: (o 
other ¶ uſt omes ſhould new be paid by the Hurſ-roams than what wire prid there 
years before. And much to this purpoſc 1s that of Sexera, Being N, a Feſt 
go beeariſe hee promiſed, altheurh it be cold; I will ariſe ts 4 Wedow? u ust I hi 
promiſed, alt hong h I am net ſufficiently refreſhe with ſicep , bus nt if I an ee, i 
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1 have promiſed: Nav will I ftand beand with thee for any thing that is uncertain, thong h thaw 
biddeſt me, in caſe than art indebred to the Exchequer. For in all theſe Promiſes there ave ſome 
recite exceptions to be anderſtood ,, namely, of 1 can, or if Tought ſoto do, if things be then 
„ they new are: Effice ut idem ſtatus kit cum exigitur, qui fuit cum promitterem 
Make the caſe the ſame when thou exatteſt wy Promiſe, at it was when I made ut: If any new 
wy intervent, it i not leyny or + ancy wn me of I fl. What wonder ut it of A man clrange 
his mend and counſel, when bus condition 14 changed. Eadem mihi omaia preita, & idem 
lum; Make all things the ſame, and then I alſo ans the ſame. 
There are alſo (as we have ſaid)other ſigns of the Will, whereby we may conjeAture, XXVIII. 
That that caſe was to have been exempted : Among which there are noue more con- 
vincing, than words ſpoken or recited, — — not where they do directly con —5— 
tradict cach other, which is r W we made mention above. But when cht po 
(as it were) unexpettedly from the very event of things they ſcem to claſh one ag unſt ano- caſe oughe to 
ther, which the Greeks call mis i tart oner ater, be exempred. 
Now when ſuch a caſe ha which part of the Writing ought to prevail with us, XXIX. 
we may be inſtrutted by ſome rules that Cicers ® hath lett us our of ſome ancient and ap- Wr Rules 
proved Authors, which are by no means to be Lighted, jet in miac opinion ate they ſhould then 
not digeſted into a right order. And therefore I think fic to place them thus, That that 8914 our 
which is permitted do always give place to that which is enjoyned: For, as Quarilies » e ju, 3. 
faith, Semper petentior lex off que vetat, quam que permittit ; That Law that commands is - Vina 2. 
ways ſtronger than that which permits. Becauſe he that permits any thing is conceived to 
permit it, unleſs ſomeu hat elſe do hinder, than what is then treated ot; and therefore 
Plus valet ſauitio, quam permiſſio, A Decree or Suu is more prevalent than a Toleration. 
Secondly, That what 1s to be done at a time be always preferred before what 
may be done at any time. From whence it follows, That for the moſt part, that 
which forbids, is to be preferred before that which enjoyns : Becauſe what bits, 
binds us at all times, but fo doth not that which commands, unleſs it be either when 
the time is expreſt, ot that the command comprehends under it ſome tacite prohibition. 
Again, that iu ſuch agreements as are in their qualities before-named, equal, That 
ſhould be preferred, which is moſt and comes neareſt to the matter ia queſtion : 
For Particulars arc always more s prohibited, 
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10us than Generals. And in thing 
that thoſe which have a penalty affixt, be preferred beſote thoſe that have none; and 
thoſe that have a greatcr penalty, before thoſe that have a lefſer. As alſo that thoſe be 
preferred that have cauſes affixt, either more honeſt or more profitable : And in the laſt - 
place, that that which was ſpoken laſt be more valid thaa that which was ſpoken before. 
Of what hath been already faid, this alſo muſt be here re „ That look what Agree- 
ments are ſworn unto, muſt be underſtood in the moſt uſual Propricty of Speech : And that 
all ſecret reſervations and reſtric tions, more than the very nature of the thing doth ne- 
ceſlarily require, be altogether diſowned. Wherefore allo in caſe an Agreement ſworn 
— in — claſh with that which is not tworn, that which was bound by an Oath ſhall 

it is alſo uſually queſtioned, Whether in a doubtful cale a Contract ought tobe ac- XXX 
counted perſect and complcat, before the Writings are ligned and delivered. For this la a caſe that 
Arens alledgeth againſt the Agreement made between Sylla and Muthridates. To me it > dubious, a 
is very plain, Thatunlefs it be otherwiſe agreed on, the Writings ſtand but as the laſting been = pg 
Monument of the Contract, and not as any part of the ſubſtance of it: If ocher- complear the 
wiſe it muſt be ſo expreſt, as in that made with Nabe: Where it was provided, Contract. 
[hat thoſe conditions ſhould be of force, From that day whereon they ſhould be publiſhed by 


Nabis. 
But I cannot admit of their opinion, who hold, That the Contracts of $ and XXXI. 
Free States are to be interpreted, as far as-is poſſible, by the Romer Laws; els it TheCoarrad; 


appear, That among thoſe people the Civil Law, in ſuch things as concern the Right d Kiogsnor 

of Nations, — received for the L of Nations, which is not raſhly whe — — = 
clumed. 

"_ to that Queſtion moved by Pluch in his Sympoſiacks ; namely, Whether the words — Tom" 

of lum that propoleth conditions, or of him that accepts of them ace moſt binding. It XX XI.. 

appears to me, Thar ſeeing it is he that accepts that promiſerh, they are his words, if Whether bis 

ablolute, and in themſelves, that gives form and being to the Contract. For if he te- — — — 

g uds the words of him that offers conditions affirmatively, he ſhall be thought to repeat — 

thoſe very words in his Promiſe, according to the Nature of Relatives. But certain it aremalt bind- 

is, That before the conditions be accepted, even he that offers them is not bound to per. 1% 

formthem. For until they are accepted, there is no Right acquired, gy what 

hath been already ſaid concerning Promiſes And this offering of conditions, is lefs bind- 

ing thin a Promilc. 
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CHAP. XVII. 


Ofthe Damage done to one man, through the default of another, and 


I. He that occaſioneth the Damage is bound to 
repair it. 

II. A Damage &© that which is repugnant 
to a mans Al t ruby talen. 

D 
exattly to be diſtinguſht from bu Right 
ftrittly talen. 

IV. That Damage extends to even the fruits 
or _= of what was bus; 

V. And to the ſurceaſing of | gain, and bow. 

VI. Of Damage Pri cc 4 

pl And of ſuch ar are occaſuncd ſeconds- 
raly. 

V III. Of Damages occaſioned by omiſſion 

I nd — 

X.What they muſt contribute to the aft that ave 
thus far bud. 

XI. In what order they are bound to rep- 


VV 


us, by reaſon of wrong done unto us. For every fault (whether it be by Commiſſi 
on, or Omiſſion) that is repugnant to that which men, eithet in teſpect to common hu- 


manity, or in reſpect to their particular qual 


XIII An exanle in a Man-ſlayer © 
XIV. In him that Hor —_— 6 


XV. In an Adulterer or Fornicater : 

XVL In a Thief, Robber, and ther : 

XVII And in ban that grotth the ccf 
en of a Promiſe, cither by fraud, or by fear 
that in a 

XVIII What of that fear be naturally 


juſt. 

X 1 X. What if that fear be by the Law of 
Nations deemed uſt. 

XX How far the Civil Powers ave bend for 
Damages done by their Subje&; ; where the 
queſtion, concerning Prizes taken by Sea, 
from Confederates, contrary to public lc 
mand, 1: handled. 

XX |. That by the Law of Nature no man 1 
bound tos repair damages done by bu: Beaſt, 

XXII. Damage: ſoſtarn'd mn a manicredit 
bonenr, bew to be reparred 


E have already ſhewed, that a Right unto a thing may accrue unto vs 
from another, three ſeveral ways; cither by Contract, or by inju- 
ries done us, or by Law. Concerning Contracts I have ſpoken 
ſufficiently. Let us now come unto that which is naturally due unto 


itics or callings ought to do, we here call 


a wrong : From ſuch a default their naturally ariſes this Obligation (in caſe any Damage 
be doneus, ) namely, that reparation be made vs. 


Damage is haply derived A demends (i. e. ſtom ſomething that is taken away from vs 


It is 3 Tae7]w, when a man receives lets than what is his Right, 


or his own, whether that 


Rightdo accrue unto him by Nature meerly, or by the acceſs of ſome humane fact, as 
by Dominion, by Contract, or by Law z by Nature a mans own is his life, ( not to de- 
ſtroy it, but to preſerve it,) his Limbs, his Reputation, his Honour, and his peculias 
actions. By Dominion and by Contracts, how any thing becomes our own, we bave 
been taught, by what hath becu already ſaid, 


II. 
Damage is 
char which is 

to 

Right ſtrictly 
ſo taken. 
and that in teſpect, as well to things, as te 
other mens actions. So likewiſe by Law, there atiſeth to cvety man his own Right, for 
that the Law claimeth the ſame or a right over the perſons, and Eſtates of Subjects, 
than any private man can have over his own. Thus hath a Pupil a Right to exact from 
kis Guardian his utmoſt care ;, ſo hath the Commonwealth from the Magiſtrate ; and nor 
only the Commonwealth, but every Citizen ſo far forth as the Law ſhall warrant it ci. 
ther expreſly , or by ſufficient conſequence But from any mans Aptitude or fitnefs 
only, becauſe it is not ſo properly called a Right, and that it belongs to that kind cf Ja- 
ſtice which is Diſtributive, no truce Dominion or can ariſe; and therefore no 
obligation to reſtitution:Becauſe that is not inſtantly his own, for which he is fit or capable. 
For as Ariſtotle well obſerves, He cannot be ſaid to tranſgreſs the rules of Tuſtice proper iy ſe called. 


who out of panſimony relieves not 4 poor man with his mony. This faith Cicero, 1 the 1 
c 


- 


— 


Cuar. xVii. Damages done to be repaired, aud by whon. 201 
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of 4 free State, that they can by their Vates, exther give to, of tab away from any men wi. 
they pleaſe. And yet he preſently ſubjoyns, That it ſometimes happens that the peo! 
may do even what they will, not what they ought, where the word, Ougbe, is takes n 


its larger ſignification. 


But here we muſt take heed, that we do not confound things that are of diverſe kinds. TT il 
For, He to whom the choice of Magiſtrates is commitred, is obliged to the Common- Adtid Rinks 1 
wealth to chuſe a man that is worthy ;, and to exact this of him, the Commonwealth Adi | js 7 
hath a peculiar Right, in ſo much that if by his evil choice, The Commonwealth ſuſtain from 4 bare e 
any damage, he is bound to repair it: ſo any Citizen that is not unworthy, though he. have hne. . * 
no proper Right to any Office, yet bath he this true Right, that he may be a Competitor N | 
for it as well as others. And in caſe he ſhall be either by fraud or force hindred in this his . 

ight , he may ſue for fatisfaftion, though not to the value of the Office he ſought , yet 
to the valuc of his uncertain damage. The like may be faid of him to whom a Te- 
ſtator would, but being by fraud or force hindred, cannot givea Legacy. For a capaci- 4 
ty to receive a Legacy ia certain Right; and conlequently to hinder the Teſtator of | | 
freedom to bequeath it, 1s an injury that requires reparation. 


A man ſhall be underſtood to have lefs than his due, and conſequently to be damnifled, IV 
not only in the thing it ſelf , but in thoſe things, which ate properly the fruits ariſing A Damuge $; 


. 


4 


from it, whether it be perceived or not ; it he was to have perceived them, deducting the —.— to , 

coſts, which he was at iu the meliorating of the thing, or the charges which he neceilarily — 2 44 

ſhould have been at in the perceiving ot them, according to that rule, that forbids us to 5 | 

make our ſelves gauncrs by other mens lotles. 8 "I 
1 'S 


So alſo the hopes of gain, by that which is our own is valuable, not as if it were gained, 4 d 2 
but according to the neatneſs of our hopes to gain it; as the nearneſs of the Harveſt to him — 4 


that in hopes thereof ſowed his own Land. ceaſeth,and 
how. 


Beſides him that immediately doth the wrong, others alſo may be obliged to reparati- VI. 4 


on, cither by doing what they ought not, or by not doing what they ought to have done. By Of Damages l 
doing, "= ne der primarily, or Secondarily : Primarily, as he that commands the — 


doing of it, he that being required, gives his conſent unto it, be that aſſiſts in the action, 
or is ready to receive what is injurioutly taken away, or that ſhall participate of the 47 
wrong done, by any other means. | | 


Secondarily , are bound to reparation which give their advice before it be done, VI! 
or that commend that did it, being donc. For as Tatilas in his Oration to the S*condarily. 
Goth; obſerves, He that commends a Malefactor,cven he is to be reputed the Author of the 
fact: And as Viper ſpeaks concerning an evil Servant, whom (iſu the diſcovery a 
of his intentions, to run away from his Maſter, or to ſteal any thing from him ) another F' $4 
man ſhall commend, That man is bound to give fatisfaltion ; for we ought not by our | 
commendations to encourage a Maletator to fin. For, as Cicero obſetves in his Pholoppecks, _ 4 
What difference is there between him that perſwades to an unjuſt act, and him that com. | 


mends it, being done ? 
ing what hc ought, a man may be bound to reparation two ways, Prima- VIII. 


. ily : Primarily, ging) = wg rr ey, properly fo calle , ex- that by 
to forbid the doing of it, or to defend him who hath the wrong done him, dor doing, 


it not: for ſuch a man the Chaldee Paraphraſt calls obfirmaror , a ſtrengthener of Fran the 
| non veras cum poteſt, jubet 3 He that hinders not when he — — 
that a fire de Neighbours houſe , bur be alſo, who ; 
nor. 


could hare 


IX. 
And Secone 
darily. 


ſtrictly taken, whereunto Commurative 
ariſe from the Law, or from any quality 
the rule of Charity, the omiſſion thereof may be 
ion; for to this it is required that there ſhould 
ſaid before. 
do fo ſtand obliged, as we have ſaid, if X. 
wen, (5. e. ) if they do contribute any thing of hat is re- 
D ad moment — 
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XV. 
Is an Adul- 
rerert : 


moment to either the whole or any part of it. For iſ it ſhall — — that he that 
did the wrong had certainly done it, even without their act or neglect, as it often falls 
out in thoſe of the Second order, and ſometimes in thoſe of the Firſt, They are nor 
bornd to reparation. Which notwithſtanding is not ſo to be underſtood, that if 
there wanted not others that would adviſe and help, they that did fo, are not obliged ; 
if he that occaſioned the damage had not done it without Counſel and affiſtance. For e- 
ven thoſe others alſo, if they counſelled and afliſted, had been partakers of the iu, 


and ſo obliged to reparation. 


Byt they are principally bound, who by their own command, or by ſome other means, 
did compel another to do the wrong : But if they fail, then he that did the fat , and 
after him the reſt : Every one that contributed aid or advice to the faft, ate bound to 
make reparation, for the whole damage, if the whole fact proceeded from them, though 
not from them alone. 


He that is guilty of the fat, is alſo guilty of all the evil conſequences that enſue by 


. reaſon of that fact. Seneca in one of his Controverſies handles this queſtion, putting the 


caſe in one who ſctting fire to a Plane-Tree, burnt thereby the houſes adjoyning , 
and gives his opinion thus, Although then didſt not intend thy Neighbour ſo great an inju- 
ry, yet art thou bound to ſatisfie the whole, as if thou badſt done it ; for heought to be 
innocent, as to every part of the wrong done , that would exc If by bus imprudence. 
Aviarathes King of Cadet damming up, in wantorneſs, the mouth of the River 
Melanus, cauſed the Waters to ſwelland rage with that violence, that forcing its way into 
the River Eaphrates, did fo ſwell that River alſo, that waſhing away a great part of the 
Cappadecian Land, it did much harm to the Inhabitans of Galaria and Phrygia : which mat- 
ter being refcrred to the Romans , Ariarathes was adjudged to pay them 400 Talents to 
ſatisſie the damage thereby ſuſtained. 


For examples let theſe ſuffice. Firſt, He that kills a man unjuſtly, is bound to pay 
the charge of Phyſicians and Chirurgeons, if any ſuch there be; yea, and to nouriſh all 
that depend upon the perſon killed, for life, and lively-bood , asParents, Wife , Chil- 
dren; and — — ſatisſaction proportionable to the hopes of that Aliment , conlide- 


ration being had to the Age of the perſon killed, and to other Circumſtances. As 
we read of Hercules, who the better to expiate the Murther of Iylatus whom he had ſlain; 
paid a great ſumm of money to his children, for the Nong they ſuſtained by their Fathers 
death. For, as Afichae! Epheſms well obſerves, What 12 ſo paid, is in a manner paid to him that 
1 killed. We (peak here of an unjuſt Homicide, ( 5.e. ) of him who having no lawful 
power given him, ſhall commit ſuch an act of violence, that occaſions the death of the 
party injured ; wherefore if a man ſhall have a Right to do it, but ſhall offend againſt 
Charity, as he that will not fly away, be ſhall not be obliged tor ion. The life of 
a Freeman is unvaluable, but otherwiſe of a Servant who may be fold. 


So he that hath maimed a man, and deprived him of one of his Limbs, is 
bound to pay all charges, and to ſatisfic him for the loſs of his Limb, by reaſon 
whereof he is uncapable of making that improvement of his labour, as otherwiſe he 
might have done. But as I ſaid ( before ) of the life , fo here I ſay of the Limbs of a 
— that they cannot be valued. The like may be ſaid in caſe of falſe Impri- 
onment. 


So alſo the Adulterer and Adultereſs are bound, not only to ſave the Husband harmlcis 
asto the Childs nouriſhment, but to repair whatſoever Damage the Children that are 
Legitimate, ſhall afterwards ſuſtain by any ſhare or portion, that that Child ſhall 
claim in the Inheritance. If a man ſhall either by force or fraud vitiate a Virgin, he fh 
be obliged to pay her ſo much as ſhe ſhall be thought to be damnified in her = 
Marriage: and if he obtained the uſe of her body by the promiſe of Marriage, he s 
obliged to perform his promiſe. 


A Thief or Robber is bound to reſtore the thing taken away, together with its n2tu- 
ral increment, and the enſuing Damage, or the ſurccaſing of his gains; but if the thing 
taken away do pcriſh, then the value of it , not to the higheſt rate, nor to the low- 
eſt, but moderated. Among theſe, we may alſo rank fuch as defraud Princes of heir 
lawful Cuſtoms, and Contributions. In like manner are they bound to reparation that 
have wronged others, by cither their unjuſt ſentence, or unjuſt accuſation, ot by their falle 


- Teſtimony. 


As 


—_—— 
i 
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As alſo, he that ſhall either by fraud , Force or unjuſt fear urge a Contract or a Pro- XVII. 
mile from any man, is bound to make reparation to the full For hereby he robs la him thut 
the man he $s with ofa dcuble Right; Firſt, By the nature of Contracts, he had ; 4 pt 
this Right, That he ought not to be deceived ; And then by the natural liberty that . promiſe. 
every nan ſhould have, He ought not to be enforced, or unjultly atfrighted. And a- 
mong thele, we may likewiſe * thote that will not perform, what by their Office 
they arc bound to do, without Bribes. 


But he that hath given juſt cauſe why he ought to be, by force or fear com lled, X VI1L, 
—— —— 98 For an involuntary act arifog from a — is — Sai 
naturally reckoned for a voluntary. na y 


But as, hy the conſent of Nations, all Wars made and denounced by the Supream power XIX. 
on both ſides are reputed jult, as to to the external effects ( we ſhall ſpeak more Whar if the 
anon) ſo is the fear of fuch a War, fo far reputed juſt, That whatſoever is obtained — 
thereby cannot be required back. In which ſenſe , that diſtinction of Cicers's may be Nu“ 
admitted, which he makes between an Enemy, with whom we enjoy by the conſent of for juſt. * 
Nations many common Rights; and a Thief or Pirate. For if theſe extort any thin 
from us by fear,we may require it bac k, unleſ we are bound by Oath not to do it: But fo 
we cannot do from an Enemy. Wherefore what Polybis writes concerning the Se- 
cond Punick War (namely, that the Carthaginians had juſt cauſe to make it, becauſe 
the Romans ( by — War againlt them, whilſt they were engaged in another 
War againſt their Seditious Mercenaries ) had enforced them from the Iſland of Sardinia, 
and a great ſum of money) hath indeed tome ſhew of Equity, but is not agreeable with 
the Common Right of Nations, as we ſhall clicwhere prove. 


Kings and Magiſtrates are obliged to reparation, if they do not make uſe of ſuchreme - 
dies againſt Thieves and Pirates, to ſuppreſs them as they may, and ought to do: For 
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of the Delinquents. For that the States 
nor did they participate of them: that they had forbidden them by ſe. 

—— their friends; but to require Caution from them, they were not 
liged, ſeeing that they might empower all their Subjects wich- 

Codicils, to make what ſpoil they could, of whatſoever was their Ene 
anciently done: Neither was this permiſſion, the true cauſe of the 
o their friends ; ſceing that private men might arm their Ships, 

to Sea, even without permiſſion. Neither could they foreſee that theſe 
prove wicked Nor could they altogether avoid, the making uſe of 
; for then it was not poſlible for them to raiſe an Army: Neither if their 
iets either by Sca or Land did injure their friends, contrary tothe Command of the 
y be proved by 
s de Valois King 
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of France, and the Eighth * 
dations by Sea, — 


is introd 
And thus hath this caſe been determined by the 
againſt certain Pot, and that according to 
two ages before. 


Dd : Thus 
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XXI. This alſo is worthy our obſer vation, that it proceeds from the Civil Law, 
The owner the Law of Nature, That we deliver = era, or NR 
— il which have endamaged our Neighbour. For the owner of 
bart, his naturally bound to nothing, as neither is he, whoſe Ship wit 
Neighbour, and hurts another; though by the Law of diverſe Nations , 
pot bound by ſuch Damages are uſually div between both , becauſe it is 


he Law of 
Nawe, 0 
XXIL But the wounds we receive in our Honour, or Fame, as 


The Damage Curies, and ſuch like, muſt have their proper cures. 


honour how thoſe, our reparation conſiſts in the puni of 
tobe repaired. e ſuſtain is repaired by confeſſion of the fault, and by 
him who is wronged , and the publick Teſtimony gi 
be puniſhed fa bi — — perſva en becauſe 
puni in his e, if the in 
Standard whereby all things tending to profit, are acted 
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CHAP. XVIII. 


Of the Righes of Embadſſages. 


L There «re Oblig ations that ariſe VL An Enemy it bound, if the Emba(l 
K dur be ſent une him. L 


VIII The Rights die to 


vis of Bo- XL. iv ir 
der is nt — A 


E have hitherto difcourſed of ſuch things, as Na- 
ture are due unto um, interſerting ſome few thi the to- The Ag of 
luntary Law of Nations hath ſupperadded t Nature. 1 
It remains now that we come to ſuch obligat. vo- fiſe from the 
Nations hath ol. t ſelf introduced 41 

ig ht 

amongſt 


Age: and Natrony do this name revere. 


Papinins. If man fhall rt an Embeſſader, thaurh ent from an Enemy, 
b fall ts wilav ole Law of Mintees, bec an/e — are Acne Sacred , 
1 And therefore If whilf an Embaſſidor rom any quit, 
th wr, War be denounced aranf} them, it i able ts the Law of Nations that (if D. ds Ligatie+ 
remains with ws. Quintus Mucies would bave bin that prefienes ts e. 
Embaſſador be was. Jo- dnt lib. 1% | 
s, who are honoured 


| 1 1 are guarded by all Laws both me and Humane, 
very name is fo venerable, that fc their perſons net enly among the Laws of their 
I but ameng the very weagent of their Enemuer, W to violate this Right, 
not wajuſt only, but impious, n dnfic, as Plaarch callvit. Wherewith accords jy, aur 
that alſo of Joſephes, where he faity , Thy the very name of an Embeſſader it fo Sacred, Au. lib. 15. 
that it #5 able ts recanerle ane ts anther : For what Can argue mare imgiety, than to 
, — EA Fri God 


* * 


111. — 
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Mit. . 3. 


Zof. . nt. 


Lib. 3. 40 b. thoſe Fugitives, in the Pyrenean Woods , were 


ls tivils. 


n 


But yct we muſt in the firſt place, know that this Right of Nations , whatever it 
be, belongs to ſuch Legats only, who are ſent by ſuch as have the Soveraign power, 


in both Nations between themſelves. For ſuch as are ſent from Provinces, particular 
Cities, or other ſubordinate powers, are governed not by the Law of Nations, which 
is between diverſe , but by the Civil Law. An in Livy calls him. 


ſelf the Publick Meſſenger of the people of Rowe : And in another place, the K 
man Senate declares that the Right of ti 
—— —— —— 2 
A Anthony, ſai th, Nen enum cum ibale res eff, 
have rot now to do with Hannibal, « prblick Encmy 
Now what is meant by a Foreigner, Yogi will inform 
can do : 


A Foreign Land u« that, as I ſuppoſe, 
Winch being free, te u no d owner. 


But they that are Confederates , though 
they are fas juris, 4 free people, have likewiſe 
and alſo that are partly Subjets, and 
free, ſuch things as are conquered in 
Kingdoms do loſe, together with their 


dots. And therefore did Pani e,, | qa) 
detain the Heralds, which be ſent unto him. neceſlity 
ſometimes plead for the admittance of this : As namely, 
97 04.1 wet | | hard matter to 
judge, in whether part with 
very equal titles, contend for for that 
time may be accounted as two. that in 
their Civil diſcerd, they had even 
Barbarous Nations, in the long 
debate it in his mind, whether he ſhould diſmiſs on aa 


bencſit by of 

the Law of Nations. Spartans in 
Craſſas, but was rejected with corn; 
to him, was highly vexed, to fee a Traitor 
the manner of Enemies : Whichare the very 
alſo are admitted to the Rights of Embaſlages, 


this a particular indulgence given at that time b 


tions was not duc, nor ought to be g 


out cauſe denyed : Now cauſes 
from him that is ſent, and Third! 
ficſt, we read that Pericles diſmiſt 
yond the Territorics of Arbens , becauſe 
the Roman Senate denyed admiſſion to 
had an Army in the — So did 
Perſeus, becauſe he attempted a War The like did Mun. 
to the Embaſladors of Totilasr, and in UO, to the meſſengers of Be- 
liſariv. And the Embaſſadors of the Scythians, becauſe they were a people notoxi- 
ouſly wicked, were ia all places repulſed, as eh teſtifies. As concerning 
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cond cauſe (5. e.) from the perſon ſent; an example we have in Tbeoderut the A- 
theiſt, to whom Lyſmachs; refuſed to give Audience, though he came as an EG. 
taſlador from King Prolowmy : The like hath been done to others, for no other 
cauſe but ſonal hatred. The third is, when the ground or reaſon of him that 
lends is fuſpeted ro move Sedition, as was that of Rabſhateb rejefted by rei, Kat is 
and the like : Or when the matter or form is not well tuitcd to the digni y of e 
the perſon with whom we treat, or not ſo well timed. So the Kanus forbad the 
Aftelians to fend out avy Embaſſadors without their Generals permitlion : And 
Perſons was forbidden from ſending any Embaſladors to Kone, but only to Lair fo 
they commanded the Embaſſadors of gut to depart out of Hay within ten dayts. 
„ CNRS CO power of the Romans, 
80 the Charles the Filth the Embaſſidors fent to denounce 

inſt him, from Frame, Fence and Florence, to be conducted toa place thirty 
miles diſtant from his Court, as Gaieciardine records it. And thus may thoſe Ordinary . 18. 
which arc conſtantly reſident in moſt Courts, be worthily rexeted as 
, and a new upſtart cuſtome whereof former Ages were wholly ignorant. 


Concerning the latter priviledge of Embaſſadors, namely, That they ſhould not be |. 
moleſted, the queſtion is more arduous and knotty; = by the beſt Wits of this Scat tuch 
handled. In the ſtating whereof, they have reſpect, Firſt, To the per- rr ge. 

To their Attendanrs, 


9 


Law: For 

that are committed Law of Nature. Others do pet reſtrain this force to 
thoſe, who ſhall be any thing againſt the State of the Common-wealth, 
or againſt the honour dignity of the perſon to whom they are ſent : Which 
ſome think to be of dangerows conſequence ; and therefore would have complaint 
made to him that ſent them, and the Embaſſadors ſent home, to be by him puniſhed, 
—_ there are, who think it fit in this caſe to appeal to other Kings and Free 

cs, that 


this Right is not grounded upon reaſons that are certain, avthe Law 
is, depen. ws its bounds from the conſent of Nations. Now the Nx- 
either altogerher provide for the ſafety of Embaſſadors , or with ſome cer. 
| For advantages may by cither of theſe ariſe to the Common wealth: 
this latter, the puniſhment inflicted ſach as notoriouſly offend, deters others; 
ſecures the peace of that Nation. the former, the profit ariteth to the State 
Embaſſies, which are the more cafily and willingly undertaken, when the perſons 
encouraged thercumto, as knowing that the greateſt care that can be, is taken 
ſecurity 4 we are therefore to oblerye , how far forth the Nations did agree 
int; which cannot be cvinced by examples alone. For of theſe we have 
on fide ; we muſt therefore have recourſe herein, as well to the 
the Wiſeſt Men, as to our own moſt probable conjectures. For the 
the Wiſeſt | notable 
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are guided by two $3 one out of 
+ That out of Ley, by the Emballadors of Tune, 
with the about fome of Tarquine's Goods , but 


the Citizens to betray the City. And when it was moved 
be done with them , It was at length refolved on , That 
procteded ar ainſt at enemies, yet valuit Fur Gentiums , The Law 
eſerved. Whence we may conclude, That by the Law of Nations, 
Embaſladors, t they ſhould be fi plotting againſt tha 

That in , doth morc immediately reſpect the Conce- 
Embaſladors, than Embaſſadors themſelves; and yet by an Argument drawn 
from that which is leſs credible, to that which — 2 — what the 
Law of Nations allows to Embaſladors in the caſe aforeſaid. Sl ſpeaking of Bo- 
came to Rane as an Aſſiſtant in the Embaſlage, but was found ſtirring up 


faith thus, Fit rem mags ex ane bonaque quan ex fare Gen- 
=; 
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primu habita 
Cura, Rt er- 
ciderent. 
Plat, Vit. 
Pet. Off. J. 2, 


tmn; He was made Guilry , rather by the Rules 12. than by the Law of Neun 
Where by & he, is meant the meer Law of Nature, which requires, that he 
that doth evil, ſhould ſuffer for it rr But the Law of Nations cxcepts from 
this General Rule, Embaſſadors, and ſuch as (like them) come upon the ſecurity of 
the Publick Faith. Wherefore it is contrary to the Intereſt of the Law of Nations, 
that Embaſſadors ſhould be held guilty, as many other things arc, which are ted by 
the Law of Nature. Our con) alſo may be thus guided. Moſt pr it (is, ther 
the priviledges to Embaſladors , ate hat more than what is due unto others 
by common Tri But in caſe they ate no longer to be ſecured, than whilſt they live te- 
gularly, what have they more than others ? Belides the benefit that accrews unto the Com 
mon- wealth by ſecuring their perſons,doth by much preponderate that which we may hop. 
for in their puniſhment. For his puni may be ed of him that fear him, ut 
he be willing: which if refuſed, then we can but make War upon him, as being acceſlary to 
the crime by his approving it. But ſome will objeft , That it is better that one ſhould 
be puniſhed, than a multitude in a War, But if he that ſent the Emballador 
do approve of his Fat, the puni of the Embaſſador cannot free us from the 
Danger. (Now whether it be ſafeſt for the Common wealth, to connive and diflemble 
the fact, or to run the hazard of a War, will be the 
the ſafety of Embaſſadors, would be but Genderly pr 
an account to any, but unto him that ſent them. 
ſend Embaſſadors, and of thoſe to whom they are ſent, are for the moſt part 
if not contrary, it cannot poſlibly be, but that ſome of their Actions will ſeem to be cri. 
minous. And although ſome are ſo manifeſt , as not to admit of any doubt, yet in 
the univerſal danger fuffcient for the equity and benefit of an univerſal Law 
Wherefore mine opinion is, That by the Conſent of Nations, that Common Cu- 
ſtome which requires, that every man that reſides in a Foreign Countrey, ſhould con- 
form himſclf to the Laws and Cuſtomes of that Countrey, ſhould except Emballadors, 
who as they are imagined to be the perſons of them that ſend them: ( for ſo ſpeaks 
Cicero of f certain A _ Facem fecum attnlerat , He be with hum the 
Majeſty of a Senate, the Authority of a Common-wealth. ) So may they be imagined to 
live Eds own Countrey ; and therefore not bound by the Civil Laws of the place 
they are really in. Wherefore if the offence be ſuch as may ſafely be lighted, it is 
either to be diſſembled, or the Embaſſador commanded to depart the Kingdom ; 
which (as Polybias tells us) was done unto him who procured Flight of the Ho- 
ſtages from . The like was done by Srephen King of Polaxd, to the AA 
adour, and by Queen Elizabeth, to the Scorriſh and ſb Embaſladors. For 
when Mendez.a the Spaniſh Embaſlador, was found pr g with Threckworten and others 
to bring in a Foreign Power into England, and to depoſe the Queen; he being a man 
of a Turbulent Spirit, and abuſing the privilcdges of an Embaſlador, was commanded 
to depart the Realm. But when the Biſhop of Roſe delegated Embaſlador from 
the impriſoned Queen of Scors, way found deligning means both within the Kingdon, 
of England, and without, to raiſe Rebellion, and to procure a Foreign lavaſion : It be- 
ing demanded of the moſt Learned Civilians of that +» Whether an Embaſlador 
raiſing Rebellion againſt the Prince, to whom he was ſent , might enjoy the privi- 
ledges of an Embaſſador ; it was anſwered, That be had thereby loſt his — 
might be puniſhed: as Camden records it Anne i571. and iB. And we may alt 
remember, that at another time the R, cauſed the Tarextine Embaſladors ro be 
whipt with Rods, for conveying their hoſtages out of Rowe ; but this was donc, be- 
cauſe the Tarentines being conquered , began then to be under the Juriſdiftion of the Xs 
mans. So we read of Charles the Fifth, that he commanded the Embaſſador of the 
Duke of Afillain, as being his Subject, that be ſhould not depart his Court without 
leave, as Gmicciardine relates it. But in caſe the Crime be heinous and menacing pre 
ſeat danger to the State, then is the Embaſladot to be ſent back 40 his Maſter, with 
demand, That he either puniſh him, or deliver him up to be puniſhed : as we read ct 
the Gaules, that they demanded the Fabis to be delivered up unto them. But, as | 
have oſten ſaid before, All humane Lays are fo made, that they cblige not wn extrean 
neceſſity ;, the ſame may alſo be ſaid of theſe Rights of Emballadors. Wherefore that we 
may prevent ſome imminent danger, eſpecially to the Common-wealth, if no firter means 
can be thought on, we may both apprehend and examine him; as the Raman Confſuls did 
the Embaſſadors of Tarqun , All intercourſe y Letters being in the firlt place prevented, 
as Livy directs f. Pelopidas was impriſoned by Alexander Pheraxs, for that being an 
Embaſlador, he ſtirred up the Theſſalians to liberty. But in caſe an Embaſlador 
ſhall attempt to aſſault another man by force of Arms, ſurely he may be killed ; not 


by 


Cuar. xviii. Of the Rights of Embaſſadours. 209 


— „ 


way of puniſhment, but by way of Natural Defence. So the Ganler might have ( | 
hed the Fab, whom brands, as being the luſringers of humane Right. Where ö 
ſore when the Herald in Exripudes — by force to teſcue the d ꝓpliaats, he was 
by force reliſted ; aud when the demanded of him, 


Dar the, an Herald, hither ſent, to ſnate 7 AN 
He was aniwered, 
Tet, if that Herald firſt begin 1 fight. 


And becauſe that Herald did act by Force and Violence, he was flain by the people of 
Philetrarns records in the Life of Herod. By the like diſtinction, doth c. , , 


22 = 
cers relolve this Queſtion , Whether a Son ought to accule his own Father being a 


Traytor to his Countrey ? Namely, if the Danger be great and imminent , he ought $$ 
by way of preveation; but in cals the danger be paſt, he ought not by way of 50 
n\hment for the Fat. Tae Name of an Embaſſador , faith Theodatus the Goth to 'T 
the Emperout Juſtiman's Embailador. w with all men beid as face and honourable ;; #? 
wv 


which hem they may juſtly claim, whileſt they uphold thew dignity by their moleſty. For mel 
men are of een, that ut uu to kill a Embaſſador, if be be injurions ts the per ſau of | 
him to men be in ſent, or ſhall hawfelf, by viclating the Rights of Murrtage. And | 
when ſome Zmballadors did that they were o far from the ſuſpicion of com- 1 | 
| 
| 


that not ſtir abroad without a Guard, they prudently 
* deliver Ree Meſſa —_— what be recerved from bu 
b it were never ſo unpleaſant, be was not but be that ſent him ; For ,o. 1 
ICY ants him, bus that be ſhould falſah dſchafge the Commands *** HH 


that were gen 


This Law of ſecuring Embaiſſadors from Force or Violence, obligeth him to whom v. 
they ate ſent, at leaſt when they are admitted ; as if from that time, there had palled He is nor 


between them a Tacit Covenant. But before they are received , ; = ny claim no bound to & 4 4" 
ſuch priviledge: becauſe he to whom they are ſent, may haply re, that they dete Laws of 4 
ſhall not be received: And if fo, then they ſhall be accounted as enemies: As the % whom the Ws 3 
Romans premoniſhed the Hel, and as the fame Romans long ſince, by an Edict fig- Embaſladoc 1. 
nified to the Vreni, Embailadors, That unlcls they — the City, they — is not ſent. ö a 17 


ſhew them no more metcy, than Tanin their — had ſhewed to the Raman Em- 1 27» | 
baſſadors, whom he commanded to be killed. And as the Sammies declared to the % * | 
Romans, namely, That if they centred into any Aſſembly in Samnizus, they ſhould not x 
in — * This Law therefore, reacheth not unto thoſe through whoſe Terri- #1 
| preſume to paſs without Licence. For if they are going to their Þ 
Enemies, 1 from them, or do otherwiſe attempt any Act of Hoſtilicy, they "$2 + 
may be even killed. Thus did the Arberians ferve the Emballadors paſſing between 
the Perfians and the Spartans + So did the lyrians , thoſe that went between the d. 2. 
Eſfians and the Romans : Much more being taken, may they be bound and kept in 
Priſon z as Xenephon paſt Judgement vpon ſome, and Alexander agaialt thoſe which 
were ſcat from Thebes and Lacedemen unto Darius; and the Romans againlt the Em- 
to Hannibal. But if no ſuch thing be, and yet the ſſadors be 
evil treated, the Law of Nations, whereof we now F „is not thereby violated ; 
he honour of thoſe Princes, cither from whom they came, or unto whom rhey 
were ſent, is thereby wounded, and all friendſhip with them broken. Thus writes 
Jaftine concerning Philip the latter King of Macedon, That be ſent his Embaſſador with 29. 
Letters to contralt Friend(bip with Hannibal; who being taken, and brought before the Ro- 
man Senate, was diſmiſ® with ſafety, Not in hang to the King , but leſt of 4 donbrfel 
Friend , they thereby make him their certain Eremy. But it is otherwiſe in caſe 
any Prince ſhall lay in wait to ſurprize the Embaſlador of another Prince, without his 
own Territories : for this is a violation of the Law of Nations; 2s is plain by the 
Oratiom of the Theſſalians againſt King Philp recorded by Livy. 


4 


Ee But 


Of the Right of Embaſſadours. BOOK 11. 


VI. But on the other ſide, the Embaſſage being admitted, the Law of Nations protec! « 
An Enemy is the perſon ſeat , even among thoſe Nations that are in Actual Arms one againſt auo- 
hercuno ob- ther, much more among ſuch as are barely Enemies. It is very true, what Dis derm 
liged if the «lu ſaith , That Heralds enjoy Peace in the midft of War. The Lacedamozians who 
be ſene unto killed the Heralds , ſent from the Perſians, are ſaidto break the Law of all Nations v. 


him. If man ſtrike an Embaſſader coming from an Enemy , be ſhall be judged ( faith 
dt 6. 1. 5 — + ) «- one that hath wwolated the Commen Right of al Natuon bec anſe New perſon: 
F L- alt. P. dt are generally held as ſacred. And Tacitus Calls Right (|, w we now treat, 


Tau 1 the Right of Enemies , the Santtimory of Embaſſies * and the Law of Nations * approved 
Verrin. 1. by God himſelf. 80 likewiſe Cicero , Nonne Legati inter boſtes incolumes offe wehbent 5 


Lib. 5. c. 2. Ought not Embaſſadors te be ſecured , though among Troop: 


Lib. 44 «as the Rights of War. 


ons. And — For even in War many things 


ated but by 
out them. 

VII. uſually ariſe , namely, Whether a Prince retaliare the 
ane hg DNN 
2 ies, many cxamples of tevenges taken in 
Law of Rcta- this do uſually record , not only things that 
lation. oy ns „ 

of Nations doth not only carefully provide 
but for the ſecurity of the Perſon ſent. 80 
made between the Embaſladot fent, and 
—_—_— there ſhould be no injuſtice 
or , as having juſtly deſerved 
rongs done unto his En: yet to the per- 
ifeſt injuſtice , becauſe by vertue of that tacite 
nani 
— the 
* 
with them; 
— 
Nihil 
of the 
in them, 
i in ſafety. 
his 
as es. 
was put 
being at 
| | ſtood up in the 
Senate, and thus beſpake him : Ie te mers, Hanno, fides Guitars neftre liberet 3 Let 
the Faith of eur City, Hanno, free thee from thus ſear. 
VIII Not only the Embaſſadovur himſelf, but bis Followers and Goods are to of the 


The privi- ſame priviledge (if he pleaſe.) And therefore the Ancient Form of words ulcd by Em 
« of Em» baſhdours and Heralds unto the Kings ro whom they were ſent, were theſe, © Kang, 


en. oft thou admit of me, as the Royal Meſſenger of the People of Rome, together with my 
— Goods and Followers, An | by the hu Law, not only they that offer 
the perfons of the Embaſſadours themſelves, but they that 


tendants, were found guilty , De vi publics, Of violence done by force arid arms. 


( 


ai. 8 
— * 
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But this Santimony belongs unto them, but as they are Attendants to the Embaſſa- 
dour, and therefore no further due than he ſhall pleaſe: Wherefore in caſe any 
| are required to be delivered up by the 
Embaſſadour to puniſhment, but they are by no means to be taken from him by 
force. Which, when once done by the Achaians, who ferzed upon ſome Lacedeme- 

who attended upon the Rowan Embailadours, the Remax preſently cryed out, 
That they had violated the Law of Nations. Whereunto alſo we may refer the 
j i | which we have formerly quoted. But if 
him, then we are to proceed in the fame 
Embaſſadour himſelf. But whether 
amily, or whether his Houſe be a 


The movable Goods alſo of an Embaſſidour, and 
tain to his perſon, are not to be received in pawn , 


neither ordinary courſe of Law , nor by the hands of 
( which as the truer opinion.) For no for 
by any means , uſed againſt him or his; that ſo he 


ſecurity. And it he ſhall have contracted 
( as it uſually falls out) he muſt only be fairly intreat 
them; which if he refuſe, then is he that ſcat him to be likew 
y them. But if neither will do it, then in the laſt place we mult flee to 


it no breach of their priviledge, that their Coffers be ſearched at their firlt 
entrance, in caſe it be according to the cuſtom of the Country whereunto they are 

it happened to Sir Thomas Chaloner in Spain , who complaining thereof to * 
Queen Elizaberb, and deſiring to be recalled , was prudently anſwered by that moſt — ny 
wiſe Queen, That an Embaſſadorr ſhould takg all things in good part, ſo 44 his Prince's : 
Honour was not direitly viele. 


ither is there any cauſe to ſear ( as ſome may imagine ) that if the caſe be X. 
thus with Embaſſadours, no man will truſt them, or make any Contract with them: Examples 
For the King himſelf though he cannot be compelled to any thing, yet never wants where there 
Creditors (if they give good prices.) And among ſome Nations, as Damaſcen in- **© — 
forms us, it is cultomable , That as to ſuch debts as are conttacted upon truit , — donde 
there is no remedy provided by Law, no more than there is agaialt men that compet. 
ace eful: So that men in thoſe parts are compelled, either to pay readily for 
what buy, and on both ſides to fulfil alike all their agreements, or to content 
themſelves with the bare faith and credit of the Debtor. Seneca ſeems to envy the De benq lil. 
happineſs of thoſe Countries , by wiſhi in all places: I would to f f.. 
upon credit be 


Ut 


es 
Þ 


miſt de cad & ene, Fe. There are no Fudicatories unleſs it be for Murders and 
| of any man to aveid theſe : But 4s to Contralts 
8 of every man to make them or to refuſe them; and 
bus Fauth with , we are to bear it patiently , and to learn ra- 
beed before band whom we truſt , than by our folly to fill the Cuy 
It was alſo 3 by Charonda, yr — 3 — 
Law againſt that man , Faith be thong ht fit to take for ce 
ö eo likewiſe approves of. * = alſo T by L 8, 4% Lig 
Conntries ( faith he) there * recovering of ſuch Debts by 2 4 . 8. 
e 2 for 
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for they conce;ve that men enght to acquieſce, and to be comented with the faith of that 
Mor. 4 9. b. 1. man whom they theught worthy te be trated. So in another place, Some Countries there 
are where the Laws do forbnd a man to recover by Law, that which be hath irafted 
the Faith of anather ; as of be with whom we hate made any Conratt, onde wh fr 
we have talen, were provately only to be dealt with. Thoſe 
the Kowan Laws are brought uw this opinion , are to be not unto our 
as arc ſent from Provinces „ or from particular 


Embaſladours , but unto 1 
Cities. 


Prophane Hiſtories are full of the Examples of Wars undertaken, for the affronts 
offered ro Embaſladors : And in the Sacred Story we read of a War made by King 
David againſt the Aamonitet upon that ground. Neither can there be any cauſe more 
jaſt, as Grero pleads againſt King Afthrodate:. 
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C H AP. I. 


Of the Right of Burial. 


I. From the ſame Law of Nation: ieh IV. Whether to ſuch an are notoriouſly wicked 
the Rig bt 222 the Dead. V. Whether to ſuch as lull themſelves. 

IL Whence this ſprings. VI. What other things are by the Law of N. 

IL It « due even to Exenie:. tioms due. 


Rom the ſame Law of Nations winch is voluntary , arifeth the Right of bu- J. 
rying the bodies of the Dead. Dim Chryſoſtome amongſt thoſe Cuſtomes From the Law 
which he oppoſeth to written Laws, placeth this of Burial , next to the © Nations 
Rights due to Emballadors: And Seneca the Father, among thoſe Laws that 3 

are unwritten, which yet are more firm and binding than thoſe that are written, in- 170 

ſerts this ol the luterment of the dead. The Hebrew Hiſtoriographers, Philo and Jeſepbum, 

term this the Right of Natwe And Iſidort Peluſiot s, One of the Laws of Nature: as it is 

very uſual with them to comprehend all ſuch Cuſtomes, as are common amongſt all 

Nations, and apgrecable to Natural Reaſon, under the Notion of the Lu of Nature, 

as I have elſewhere ſhewed. And no marvel, ſeeing that (as Alu ſpeaks) The Fpilk alt.edit. 

burial of the dead is a thing commanded, even by Nature it ſelf. And in another place, 41 

The Earth aud Graves are to all men common and alike dur. Enſebins allo reckons it * — 

among the Laws of Nature. And Euripides, The Laws of Mortals. Ariſtides calls it, o 113, 8. 15 

her, A Law common to all men, Papinius, The Law of the whole Furth, and the ge. 

neral League of the World. Tacitus, The great Commerce of humane condition. And 

Lyſias the Orator, The common hope of all. He that hinders the buruing of the bo- 

dies of dead men, is ſaid ia udn, to diveſt himſelf of all humanity ;, and by the 

Leo, to reproach Nature her ſelf : and by Iſidere , to profane that which 11 
And becauſe the Ancients obſerved, that what Rights ſocver being common to 

all Civilized Nations, to the end that they might be reputed the more tacred , were 

attributed to the Gods as their Authors; As they did the Rights of Emballadors : 80 

we find, that they every where aſcribe unto them this Right alſo. In one of the Tra- 

gedies of Fwipides, and in one alſo of Sophocles , you may ſind it called piuur Sugirey, A e A 

Divine Law : and in another, you may find it reckoned among the Laws of the ue. 

Gods. And Iſocrates diſcourſing of the Ground of the War which Theſeus made againſt 

Creon, brings in Adraſtzs ( having loſt his Army before Thebes, and by Creon denyed 

leave to bury the Dead) ſopphcating Tata then Ring of Athens 4 That he would 

commiſerate thoſe brave men that lay unburied before Thebes , and that be would not ſuffer 

the Ancient Cuſtome to be deſpiſed, nor that Common Right violated, which all mankind might 

« 6a» to» as being wnſtitwed, not by an humane, but by a divine power : which 

Theſeus heard, be mumediately ſent bis Embaſſadors to Thebes. The fame Axthor 

exceedingly blaming the Tuch, tor preferring their own Dectees, before the Laws 

of the Gods. And not only Jſecrates in this place, but Herodotus in his Culliape, Dis- 

du Siculus in the fourth of his Hiſtories , Aruephon in the ſixth of his Grecian Hi- 

ſtory, and many other Hiſtorians, do unanimouſly aſſert, That this War of Theſcus 

was undertaken, for the Common Cauſe of all Mankind. And every where in all 
Authors of the beſt account, we read this office of burying the dead, commended vnto 
us under the moſt ſpecious names of the beſt Vertues. Cicero and LaFantins commend ora. pre 

it as an Act of r Valerius Maximus , as an Act of Humanity and Courteſie: Q 

Qyintilian, as an Act of 

and Humanity: Philo attributes it to Pity and Commiſeration of Common Nature: 45. f. 4. , 
Tacitus calls it the Commerce of Humane Condition: And Uſpian aſcribes it to Mercy 
and Piety : Furipides and L. untius term it, an Act of ſuſtice ani of Picty. Ultimum 53. 6. c. 14. 
illud & maxumm pietatis oa eff Peregriuorum & pauperum Sepulrura , To bury the 
Stranger ang the Poor, in the laſt æud greateſt duty of Viety, faith I , As on the 
contrary, to deny Buria! to the Dead, as the Donariſts did the bodies of the Cthe- 
licks, Optatus A ſle vit aus condemrs as Impicty. And in Papmnus we read 


Ee 2» Fete 


umanity and Religion: Seneca, as an Ack of Compaſſion 2% 5: © 11, 


Of the Right of Burial. 


.d, ceg end & Arms 
In mores hommemque Creon. 


By War and Arms muſt Creon be 
Enforc't ts Cuſtomes, and Humanity. 


Mus Cara.) Spartianus brands ſuch men with Infamy, as if they 
calle. to Humanity: And Livy calls it, A bratiſh Crue 
Homer brings in Juicer and the reit of the Gods, as 
abuſing the body of Heller. And Lans condemns thei 
too much of Impiety, who eſteem all Care in burying the Dead, 


II. Upon what ground this Cuſtome of buryi 
Whence this introduced, whether embalmed according to 
— 4 | according to the manner of the Grecians, or » Which Cicero 
Nat. Hil. 1. 7, apptoves as the moſt Ancient, and after him Pliny z ( who makes this di be- 
4. 84 tween Scpaltus and Humar, as if he were underitood to be Scpaltuu, whoſe 
by any means kept and preſerved; but he only to be Fannie, that was 
Earth) it is not agreed upon, on all ſides. Afoſchion attributes it to the 
elty of the Gyants, who were wont to devour the dead bodies of 
= ſa, The aboliſhing of which | | |; 
are of Opinion , that by this mea 
which Nature will exact from us, 
humane bodies being extracted from 
ſaid by God only unto Adew ; but all 
knowledge. Cicero quotes this out of Emripides , tha 


Reddenda terre terra. 


Earth muſt to Earth return. 


Which alſo are the very words of Solomon, ; 
the Earth as it was, and the Spirit ſhall return ume Goa 
Ecdie. 12. 7. . who 


Fam forte terre Mortwos gremio ters : 
Res unde quaque ſumpſer at primer dun 

Fo recipitur Spiritus Carlo redut, 
Corpuſque terre pe, nec enim Mancugi, 
Sed brevu ad &v1 temps witendum datur : 
Abr terra repetit iſa quod nuriverat : 


New let the Dead be unte Earth bequeath'd, 
' And each return from whence it once receiv d 
Its being; then will the Spirit ſeen retire to Heav''n : 
The fle , 
But for a |; : paſt and gone, 
The Earth what it ſo lent, ſoon ſerzeth on. 


Lacretizs ſpeaking of the Earth, faith, 
She is, of All, the Womb and common Tomb. 


Pliny likewiſe tells us, That the Earth receiver u as «a we ave born; 
| | way ade i, bo 


ad, aff 
„ but what 


Libs 11. 30 
men, 
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men, do bury one another. And yet he himſelf ſpeaking of the Dolphins, ſaith, That 175.8. 6.8 


when eive one of their own kind dead, they carry him away , that he may not be de- 
22 The like doth Virgil record of Bees : 


In — * luce carentum 
Exportant tettis, & triſtia Funera ducunt. 


And when the Fogs of Death have clos d their Eyes, 
Their Dead th attend with pompous Exxequies. 


Some are of opinion, That the firſt hopes of a Reſurrection were by our firſt Pa. 
rents to their Poſterity by this Emblem of Sepulture. So Pliny teſtifies 
of Democritus, That he taught, That mers Rodies were depoſited in the Earth, expecting 
the accompliſhment of a promiſed Reſurreftion. But Chriſtians do often refer this Cuſtome, 
of their decent Interment of their Dead to theic hopes of a future Reſurrection. So 


ſaith Prudent ius, 


dnam ſibi ſaxa cavata, | 
usd pulchra volunt Monument 4, 
Niſs quod res creditur illis * 
Non mortua, fed data ſomne ? 


What means this Stately Tomb, | : 
Theſe Solemn Obſequees , 
Surely what's in its Womb 
Not dead, but ſleeping lies ? 


But the moſt plain and obvious reaſon why Burial was introduced, is, becauſe Man 
being of all other creatures the nobleſt, it would ſeem a thin — unworthy, to ſuſ- 
fer his dead body to be torn and devoured by Beaſts: ore was Burial in- 
vented, that this Indecency might (as far as in him lies) be avoided. This is the 


reaſon given by Quintilian, in commiſeration of mankind , we preſerve their Bodies pec1. 6. 


kom the | of Birds and Beaſts. S0 Cicero in his ficſt Book of Invention, 
Being torn by Wild Beaſts, be wanted in his Death the common Honour of Burial. And 


God himſelf threatens ſome wicked Kings by his Prophets, That they pede 1 King-14.11, 


Buried with the Burial of an Aſs, and that the Dogs ſhould lick their Blood. Nei 


doth Latantins give any other reaſon for Burials than this, We cane ſufer , faith ler. 23. 


he, the Image of God to bye as 4 prey to Fowls and Beaſts. Nor doth St. Ambroſe, whoſe 
words ſound thus, Nothing is more excellent than to do this office for him, who can- 
not requite it : To defend his Body from the Beaſts and from the Fowls, who is thy 
Companion in Nature. But, admit there were no ſuch injuries to be feared, yet to 
ſuffer an humane Body to be cut and torn in pieces, is far beneath the dignity of 
humane Nature. Not much different from this is that of Sopater , To bury the dead 
is 4 things inſtiiuted by Nature is ſelf, leſt the Bodies of men after death, be- 
1 ſhould be expoſed to and reproach. And 3 that indulge this Honour 

to the Bodies of the Dead, perform an office acceptable unto all, whether Gods or Semi- 
t 4 runs to Reaſon, That the Secrets of Humane Nature ſhould after 

ch view. And therefore hath Antiquity traduced this Cuſtome of 
the Dead down even unto = Ur gon condita clam & pro- 
+ That bes mt Sepulchres, . rot and 

wrosſubly AVE. ks Reaſon is given by 4 ſen, We 


. As to privat 
burying of Ajax 
haſt ſaid, 


to 
eh 
wrong not the Dead. 


The 
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Antigme, The Reaſon whereof is given by Exrypides thus, 


To Mortal Men death irthe end of ſtrife: 
For what can Rage 40 to bim that bath no Life? 


So the ſame Author in another of his Tragedies, 


If by theſe Argives ye were injured, 
It is revenge enough to ſee them drad. 


And Virgil, 
'Gainſt Vanquiſhed and Dead ro Wir 11 made. 


Which Verſe being quoted by the Author to Herennas , he adds, For that winch 
is the laſt and — of Ewvils is already befallen thew. Wich whom agrees 7 


pros , 


—— Fellavimus \, ofts * : 
Sed cecidere odia, & triſtes mor 1s obraut wr as. 


At War we were; it i confeſt : 
But all hate's paſt, when wrath's by Death ſuppreſs. 


The ſame reaſon is given by Optatus ,a, Though your wrath were c whnleſt 
your Enemy lived, yet he being dead y that hatred ſhould be appeaſed: For be 41 now file, 
who haply was before litigious. 


III. Whereſore it is by all confeſt, That this is a duty that we owe not to our private 
Tr E; due to only, but our publick Enemies. This Right (faith Appran) is commen in all War : It irthe 
pony Ere- uſual Traſſck and Commerce of War , as Phils obſerves. So alſo Ts, Our very Ex- 
mies do not envy w Graves. This alſo Dion Chryſoſteme aſſures us, That this Right grau- 
ed even to Enemies in War, though their hatreds before were irreconcileadle. Lacan allo 
treating on this Subject, faith, That Faneral Riter were obſerved even among Fort, Thus 
allo doth Philo plead againſt Flaccus, Even to theſe who ave ſlain in War, do men nſaally 
Phils. grant Burial ; They that abend in Goodneſs and Humanity will do it at their ewn charge, 
and others, that extend their hatred even beyond death , will yet under ſome conditions Ar- 
liver their Bodies, that they may not be deprrved of the laſt Honour that the Cuſtome of Nations 
hath decreed unto them, For what War ( faith Scpater) can be jo barbarons as ts vob man- 
hind of itt laſt Honour ! What enmity can protratt the remembrance of injuries done fo 
Orat. dr Lego, 1 fo violate a Law ſo wnverſally binding * Whereunto we may add that of Diow C 
flome , For by this Law (faith he) wo man can ret bon the Dead — number of bus Enc- 
wits, nor doth any man extend bu batred and bus reproaches to the 5 of the ſlain. Ext» 
ples whereof we may lind in every Author. AHfercales (we read) buried his Enemies Bo- 
dies: Alexander thole whom he had lain at Ii! : Hombal tought out the Bodies of 
Caj. Flamimus, P. il, Tiberias Gracchus, and AM. Marcellus, being Kowans, and 
gave them Honourable Funerals, The very fame did the Romans to Hanne the Carthe- 
mien: The like did Pompey to Afithridates, Demerrins to many of his Enemies, and 
M. Anthony to King Arcbelans. In the War which the Grecians made againſt the Perſs- 
ans, the Grectans bound themſelves by an Oath made in this Form , Series e fer- 
an, bells vittor etiam barbares All my fellow Sonldiers I will Bury, and if I remain Coun 
; querewr in Battle, even the Barbarians. And every where in Hiſtories we read of 
See 155. 3. jeave given to carry away their dead. An Example we have in Paxſaniar, of the 
* Athen ang, who buried the Bodies of their Enemies the Afder , and the Reaſon is aC- 
ded, Qua qualemennque I lor tums terra conds fas fit : Pecanſe i wat alway! thanght an 
Ad of May te inter all dead Bodies whoſcſorver they were. Wherefore according to the 
expolition of the Hebrew Doctots, The High Prieſt, though otherwiſe forbidden to 
be preſent at any Funeral; yet potwithſtanding, if a man were found dead and 
unburied, he was even himſclf commanded to bury him. The very fame was enjoir- 
ed by the Pontificial Law among the Romans, 2s Serv notes. Chriſtians have to 
high an eſteem of this duty, that for this cauſe, as well as for the relief of the 
Poor, and the redemption of Captives, they have thought it Jawtul to meit 2 
their 


— 
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their Coalecraced Plate, and 19 ll i; There are all nples that may 1 be broagh 

the contrary opinion ;, but as are by the Judgement men 

condemned. I ore A nde Farerem, faith Virgd: Which Servias thus expounds, O 

4 I pray, (ie.) from that Malice which rageth even after Death 
like we may read of in Claudian, 


Bloody — hamanty, 

22 4 1 ef deny. 
Wherewith $s that of Din Sue, Ferinum eſt bellum, quod cum mortn;- 
iQ Nature, geritur, To wage War with the Dead, who were Lately of the 

Natare with our ſelves, 11 bruatiſh Craclty. 


But yet as concerning ſuch notorious Male factors as have deſerved Death, and ac- 
cording unto Law have ſuffered, there were ſome cauſe to doubt. But that the Divine wherter te 
Law given to the Hebrews, which as it was our guide and diredtrix to all other Ver- fuch as are 
re — alſo, did command, That 

Gallows, was a Death very ignomiaious among 
es ee St DEE os os 


Whence 
that they 


t fo great was the care that the Jews took of burials, the 
Bodics even of thoſe that were Executed before the Sun went down, and 
them to the Earth. as others of the FJewiſb Interpreters add, This 
only to the Image of God, whereunto Man was created. Hamer te- 

| another Sin, 04. z 
ithſtanding 


by Oreftes, the ſlain Son, buried. Yea, and among the Romans, U will in- 
form of ſuch a9 were atto Death as Maleſatrs, could nt be 
denyed given to any bod 
elſe 1 hoſe creel Emperours, 
Dice forbid Burial to any, though guilty of the greateſt crimes , 
and 4 tradi non vetamus, was they an of both of 


ingly puniſhed : Hor Sepuirnr 
ds net forbid theſe te be buried. The like Cuſtome there was among 
. „ barn Vet Examples we have alſo of ſome 
ve been caſt our ied : But this is more” frequently done in Civil, than in 
gn Wars. And though it be a Coſtome among us to hang notoriours offenders 
n Chains, 6o dee others ; yet whether this be commendable or not, is much diſpu- The hanging 
ted, not only by Politicians but Diviaes. On the contrary, we find them highly com. wen 
mended, who have themſclves cauſed thoſe Bodies to be buried, which they would ade 
not permit others to bury : As Fee,, King of the Lacrdamonians, who bei 

enets to retaliate what the Fertan had before done agai 

Leenider, rejeOted their Counſel as unworthy of him, or indeed the name of a Cre: 


7 
8 


K 


i 
T 
5 


. „ Mat" 
Sapplicia, extremque tamen ſecure Scpaulc hri. 


Tarments extreme, go aud endure 7 
Tet of 4 Sepulchre be thou 1 


Joſephus records it of the Phariſeer, That they gave a woſt f s Funeral to theic 
Alexander „ notwi ng is barbarous crue y exerciſed over the Ant l 12, 625. 
men. 


Jer. 22. 19. 


t King-21.34- 


God: And under that Law, where by the word Neighbour none were included but the 
Hebrew: only. 


There 
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$ianecs. 


Edi; » J Cs 
Mat. 


Strabo J. 15. 


Lib. 8. 


V. There remains yet one thing worthy our obſervation, concerning the Burial of 
Whether to the dead, namely, That the Jews, as zealous as were for this duty, would 
— <—_ not vouchſaſe this Honour to thoſe who killed ves: And no ( as Juſe- 
— hut well obſerves f) ſince no other puniſhment can poſſibly be inflifted upon thoſe 
+ Ant. lib. 3. who eſteem Death it ſelf ro be none. The Aflefien Virgins ( as Platarch reports ) 
TON were all at once ſurprized with a violent fit of Melancholy, and in an bumour 
*A-Gei.i.15- would needs dye, no man knowing the cauſe why : Many of them, notwithſtand- 
Plat. de Mat, ing all perſwaſions and care taken of them, did ſtrangle themſelves, and others daily 
— attempting to do the like, were At lengeh, by the advice of a grave Se- 
The a nator, it was enacted, That all that were found to hanged, ſhould be ſtripe naked, 
Virgins, and with the ſame cord — fir ſt 'd — 2 the Marker 

place, and expoſed to publick view fear the fear of 
death: After this Law made, none was Honour as to 
attempt fuch an Act. Servias upon the tells us, That 
it was provided by the Rowan Laws, Ur qui laques abyceretas ; 
That wheſorver hanged if ſbould be caſt ont unburied, » 
Nic. 38. moſt Nations, to inflict brand of | Ariftee 
notes. Which place Andronicas Rhbodirr expounding, (ai eb 
Burial : Which Law Dion ome highly commends, others, cnated 
Aſch. in c. by Demonaſſa Queen of Cyprus. At Athens, in the times that killed 
%. himſelf had bis band baried opect Gam bis Body. Neither is purpoſe to 
object with Homer , and others, that the Dead feel nothi of pain or 
ſhame, For no u put to death ſimply becauſe he in regard 


7 


that his death ſtrikes a tertout into others. Quod mortmis ccd, 4 vivis 
happens to the dead affrights the lroing : and 

in the ſame kind, which is enough to juſtific the 
ſerved, That Plats were ſomewhart- favourable in his Sentence on 
led themſelves , yet doth he not think fit to leave them alte 


i 


F 
=F 


in 
that gave it. Much to this purpoſe may be read in Fl, , and Aarrobins 
upon the Dream of Scipio. ( Ariſtotle accounted fuch as killed themſelves to be weak 
and effeminate, Fortis vers eſt mala perpeti j It i the part of 4 valiant man to ſuffer, as well 
41 to at couragionſly, Non cſt virile t-rga Fortuna dare; f % but 4 weak and ba- 
1 ts aveid pain or ſhawe , according to that of the 
* 


Rebus in adverſu facile eſt contemnere vum 
Paus ll facie, qui anfer ofe peſt. 


Fach Comard, whileſt diſtreſt, can bfe dn 
He valan it, who dares encounter pain.) 


Brutus condemned the fat of Cats, though afterwards he wrote after the ſame Copy: 
It 1 neither pious ner mdeed ſaith he, © turn cr backs upon Fertan, 828 
from thoſe imminent c alamtict, which we ſhould f bear. Expectandus ct vitz 
cxitus quem natura decrevit; What manner of death Nature bath decreed for un, we maſt 
with patience expelt, faith Seneca. It is no part of V alour or Fortitude to deftroy e ſever, but 
a macineſs rather ; Nonne furor eſt, ne moriare, mori ? 


It was well obſerved by Aga hene, That the fact of Cal was by the wiſeſt 
among the Indians condemned, it contrary to their Laws for —_— through 
impatience to kill himſelf, Neither did the Perſians approve of it: Wuneß that of 
King Darius in Curtius, Alieno ſcelere quam meo mori malo; I huber periſh by an«- 

collected _ 
[4 


ther mans crime than by mine own. No, nor the Arabrans, as may be 
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that of Jeb, Who wait for drath, but it cometh nat, and dig for it more than for bid Trea- Job 3. 21. 
And therefore the Hebrews do render this word [(] To dye, by the Greet 

word immirides, To be bet go, ot To be Af, as may appear not only by Lake 2. 29. 

Lard, now letreſt thaw thy Servant depart in peace, but by OE angus © 

Gen. 15. 2. and that in Nur. 20. towards the latter end. ich manner of Specch 

is familiar amoag the Greets alſo, r NN Book De Aims : 

They fo of the Seal of himthe dab, ( it 


not,) Korning 
ing that he could not kill himſelf with his own Sword, being 


ith all the force he had, againſt a Stone, and fo periſhed. Thus the Jews 

Patrons, as Phils records: We (lay they) mix our own Bloods by voluntary deaths, 

— 22 —— „ and yet te ob- 

inenr the diſpleaſure of God + Which er we may avoid, 
able Life Death. 


* 


I 


j 


72 
7 


Flt 
i 


heir Chaltity, have 
hath honoured with 


of the Church, which haply might be led thereunto by B . 
Divine Tradition, or thoſe Virgins guided by Divine Inſtin&t, yet would 1/4. C1. 44 

he not have any Chriſtian draw this into a Precedent , For \faith he) no man u preſame Duc. 

to fer up bis own Son in Sacrifice, becauſe Abraham did i in obedience e Gods expreſs 

4 Vet this he confidently aſſerts. That no man owg be to deſtroy himſelf to avoid exther 

the torments of thus life, left be incur thoſe + greater in the life to come ; or to prevent Sin in 

another, left be central a worſe in bumnſelf ,, or for Sins already paſt, which require a larger 

bo eee had are red Teri, Ken ber hn yet lowers ſpeking of 

Wy 8 E ing De civ. 
| _— ——— 


ial , which cuſtome the Locrians object againſt the Phocenſes, g us. 
* was 
i like doth Dies Proſernſ report of ſuch as are Atheiſts , and noto- 


And the very ſame was ordained at Athens, againſt ſuch 

raitors, as Plutarch teſti But Nicetas, in his Third of Alexiur, 

the Brother of Init, having declared the death of une Commenus Craſſus, who 
raiſed Sedition and aſſected the ire, faith, That they afterward expoſed his 
Body to be devoured by Birds and which was an act void of humanity, and 


intended, all ancient Writers do unanimouſly accord in this, That a War may be 
juſtly uadertakea for denying Burial to the dead, 


— — — 


of Theſews, which is recorded by Enripides and Irres, in the places before 
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CHAP. XX. 
Of Puniſhments. 


L The definition and original of Puniſhment . 
U. TY appert ain to — Juſtice, 


II. 1 natur ally 1 ts no one perſon, but 
may by the Law of nature be exatted by 
* — the end of Punmſhing is fe 

IV. * 17 
2 — with 2 


* 5s wha ſenſe revenge 14 naturally ann 
vi The pro arifing from Pumſhment three 


fold. 

VIL A « reſpetts the the delnquent, 
„ may naturaly — by any; yt 
with 4 Aut. 

VI Ss alſo 44 it reſpeitts the the per- 
fort injured, and of lawful —_ Gs 
Law of Nations. 


IX. And als 4s it reſpeits the good of every 


mar. 
X. What the Goſpel requires at to this matter. 
XI. The Argument — fro che mercy of 
Cod, ſet forth in the Goſpel, Anſwered. 
XII. Another concerning the cutting off the op- 
ance, Anſwered. 


ule 4 2 of puniſhments re 


XIV. It it not ſafe for private Chriſtians to 
exalt puniſhment , even where the Law of 

Nuten allows it. | 

" XV. Or to accuſe ary man willingly, 

XVI. Or to affett capital Prniſhments. 

XVII. Whether thoſe humane Laws that permit 


the killing of 4 man at 4 Puniſhment, groe 
him 4 right, or only unpunity ; except by 
dſt infhion. 

XVIII. Juternal afts not pamiſhable by men. 

IX. Nor ſuch external at humane infirmity 
canret aved. 

XX. Nor ſuch ali, as neither diveftly nor in 
direltly do burt to humane Society : And 


l The opinion that Puniſhment: are never 
ts be remutted, rejelted. 

XXII. That they be remitted before the 
penal Law be paſſed. 

XXIII Tet not always. 

XXIV. Tex, and after the penal Law u paſt. 

_ What probable intrinſick, cauſes juitifie 
U of if, 

XXVI. . — extrinſec al. 

XVII. The opinion that no diſpenſation is to 
be granted for any cauſe but what is t« 
exely excepted in the Law, rejected. 

XXVII. Paniſhments fflited for ſome merit. 

XXIX Where reſpett i bad to the cauſes in 
peiling, which are compared one with another. 


| 


XXX. As a'ſo the cauſes which ſhould withdr aw 
wi, and of the degrees of the precepts of the 
Decalogue that concern our neghbour, and 

4 ſome other matters. 

XXI. Of the ” of the offender to ei- 
ther, Ar » « +4 44 

XXXIIl. That the merit of Prnſhment may 
extend te 4 greater harm than that which 
the offender wtended : And why. 

XXIII. Au barmontacal pr oper t991 in Punſh- 
ment; rejected. 

XXXIV. That Pumſhments ought to be nutt- 
gy ont of Charity, unleſs a greater Charity 


forbid. 

XXV. The facility of inning how it incit 

to om , 1222 
c 


UH EF the mi- 


tigating of * 
Abit What the Hebrews or Romans had 
reſpet? to in Pumſhments, may be referred to 


the places above mentioned. 
XXXVIIL Of war made for the exatting of 
Fam 1. 
XXXIX. Whether war made for the puniſhment 
of injuries begun be juſt, explained by di 
as 


10. 

XL. Whether it be lumſal for Kings or States 
to mae war pen ſuch as violate the Law 
of nature, though they have committed no- 
thing againſt them or their ſubjects, and that 
jurijeithron is not neceſſary naturally to the 
exathng of Fun 14. 

XLI. The Law of nature diſtinguiſhed from 
cuil cuſtoms largely taken. 

XLII. And from the voluntary Divine Law 
not yet known te all N ations. 

XIII. As to the Law of nature, that which is 
manifeſt 1s to be diſtinguaſhe from that which 
is not. 

XLIV. Whether a War may be made for fins 
commuted againſt God only. 

XLV. Of ſome common notions of God, which 
and how they are expreſt in the Decalogue. 
XLVI. The firſt infringers of theſe Pun 
XLVII. But not others, as is proved by the 

Hebrep Law. 
XLVIII. That War is not juſtly to be made 


2 only for refuſing to embrace C- 


XLIX. War may juſtly be made againſt them 
that perſecute nt, 4 ſuch. 

L. But not againſt ſuch Chriſtians as do miſ- 
2 mmm of the Drome Law gl- 
luftrated by Anutborues and examples. 

LI. But may, and that juſtly, againſt thoſe 
that are impious ; againſt ſuch, as they be- 
have to be Gods. 

Aaa Above 


* 
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- 
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BOVE when we began to the cauſes of Wer, we conldered men: 
deeds in a twofold reſpect, either as the wrong they did, might be repair. 
ed, or as it might be puniſhed, Concerning the former we have — 
ently ſpoken : we come now to the latter, which is Puniſhments, which 
we ſhell the more accurately diſcuſs, for as much #s its Origine and 
nature being miſunderſtood, hath given occaſion to many criours, ty 

niſhment in its gencral acceptation is, = paſſionis quod inflagnur ob malum attion ; 

the evil that we juffer for the evil that we de. And though bard labour be lometimes um- 
poſed upon ſome perions by way of Puniſhment, yet this is in reſpect of the pains an! 
trouble that accompanies thoſe works, and may therefore fitly be referred to pollion. As 
for thoſe inconvenicncies which ſome men ſuffer without any fin committed, as by 
ſome contagious diſcaſe, or as being maimed, or for ſome uncleauncls, to be debarred the 

Society of men, or to be made uncapable of ſome office or ſutction, (many whereof we 

may read of in the Jewiſh Law) theſe ate not properly Puniſhmcnts , though lor ſome 

reſemblance they have with them, and by the abuſc of the word, they are ſo called. Among 

thoſe things that natural inſtinct tells us are lawful and not unjuſt, this is onr,, 1 

gui facit, malum fſerat \, that be that deth evil bon ld ſuffer evil: which —— — reckon 

as the moſt antient, and moſt pet fect rule of juſtice, or as one of the Laws of Kudamanthu 
yea ſo anticnt, and indubitable, that Plate was fo bold as to fay: That weber the Gods 

—— men durſt ever ſay et herwiſe, but that be that dath wrong deſer vente foffer fort. Fln- 

tarch makes juſtice one of Gods immediate attendants, wheſe ofer it 44 te revenge all ren, 

done to the Droine Law, which af men do naturally makg uſe of agaunſt all men, as beang fel. 
low Citizens. And Hierax deſcribes juſtice by that which is its principal 
to hurt theſe who bave fft hurt ethers, And Hierecler calls Juſtice the andy cure for wicked 


. 1 3 
. 


tive juſtice, ſo on the contrary 
therefore it is to be referred to attributive juſtice. But whereas in the firſt place they 
ſay, that this branch of juſtice takes place only where there is an lity to be aſſigned 
between terms more than two that this holds not always true, we have alrcady ſhewn in 
the beginning of this work : Beſides that they that fin moſt, are puniſhed moſt ; and they 


that leaſt, are leaſt puniſhed ;, this falls out by conſequence only, and was not tima 
rily and of it ſelf intended: for that which is ſim y, and in whe Bn place intended, is, 
that there be an equality between the offence and the puniſhment, whereof Horace thus: 
deth not reaſon weights and meaſure frame, 
122 W 


— e r 2 


Deu. 25, 2,3. Whereunto we — — 71 — is commended to 
of ſtripes, — 


— torr * — — equally yd 
De Ira l. 14,6, crit ter traſc ata . 50% Fi all 17 , faith Seneca: for, 
as the Scholiaſt upon Her obſerves ; f we . e the ſmalleſt 


are 5 
crimes, it muſt neceſſari * will remain en ”m ) _ 
ſome new puniſhments muſt be invented. Neither is that much truer ich they ay, that all 
— ſhment doth proceed from the its parts, as will appear by what we ſhall ſay 
. Beſides the true intent and reaſon of diſtributive juſtice properly conſiſts , 
erer nor in the proceſſion of the whole to its part, as we have 
ſhewed ; in 


the —— had to the firneſs and aptitude of the Delinquent 
ſuch a puniſhment, which doth not infer any right thereunto ſtrictly taken, but is only 
ive as giving occaſion unto it 


for although he that is puniſhed, ought to be wor- 
we not hence infer, that he muſt neceſſarily undergo what- 
upon him : Neither do they that refer the puniſh- 
ment 


— 
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ment of Delinquents to commurative juſtice, extricate themſelves any better; for they 
conſidet the matter fo, as it puniſhmenrs were due to a malc factor in the ſame manner, 
as things are uſually due upon contracts. That which deceives theſe men, is the vulgar 
manner of ſpeaking, whereby we ſay that puniſhment is due to a malefactor, which is ve- 
ry improper ; for he to whom any thing is properly due, hath a right agaiaſt him from 
whom it is due. But ia ſaying a Puniſhment is due unto any man, we mcan only this, that 
it is juſt he ſhould be puniſhed - yet notwithſtanding ti ue it is, that in puniſnments, com- 
mutative juſtice is ſimply and by it felf exerciſed; toraſmuch as he that puniſheth, that he 
may do it jult'y, ought to have a right to do it, which right ariſcth trom the guilt of 
the delinquent. And hercin there is ſomething that draws ncar unto the nature of con- 
tracts: Becauſe as he that ſells a thing though be mention nothing particularly , yet is 
to ſtand obliged to perform all things natural to the fale : So he that tranſgreſ- 

eth a Law, doth voluntarily oblige himſelf to the penalty of that Law, becauſc it is not 
ble that there ſhould be any hainous crime that is not puniſhable ; fo that he that is 
willing directly to tranſgreſs a Law, is by conſequence willing to undergo the penalty of 
that Law: la which ſenſe, ſome Princes do pronounce ſentence againſt a maletactor thus, 


— lc pane ſabdrdifts ;, thou baſt voluntarily ſub cel ed thy ſelf to this puniſhment. And to 


do but run beadlong to puniſkmene. That woman that would marry another mans 


purpoſe is that of Phils : Peccare cum feſtinatus, ad panam ſeſtinatis ; whiljt you make haſt to Nita Moſes. 


flave is ſaid in Tacitns, to content to her own flavery ; becauſe that was the puniſhment 4. 12- 
ordained for ſuch women. Afichael Epheſias upon Ari/torle tells us, That in every ſin, there Num. 1f. 


u H of gromg and recerving according to the nature of coutratts;, for he that ſteals or robs 
me of what 14 mune, doth for that very thing bind bumſelf to undergo juch a puniſhment. And 
a lntle after, wider the name of comra(ts, the Antients comprehended not only fuck 4s were made 
by mutual Agreements, but ſuch alſo as were forbidden by the Laws, under ſach a penaty. 

But yet, to whom this right of puniſhing offenders is due, is not by nature it ſelſ deter- 


mined z; this natural reaſon dictates, that a Maleſactor may be puniſhed , but not, who In whom this 
ond puniſh him; this only nature prompts us to, that it is molt convenient, that it 8hrofPuniſh- 


ſhould be done by one that is his ſuperiour : neither doth ſhe de monſttate this to be a- 
her neceſlary, unleſs, by ſupericur, we underſtand him that is innocent, and that we 
detrude the nocent beneath the degrees of men, and rank them with beaſts which are 
ſubject unto men. Thus Demecritas aſcribes it to nature, that the better ſhould govern the 
worſe ; and Ariftetle obſerves, that in that order that nature hath placed every thing, that 
which is worſer was had for the uſe and ſet vice of that which was better ; which allo holds 
truc as well in artificial things, as in natural: The conſequence whereof is, that he that is 
pocent ought not to be puniſhed by him that is at leaſt, equally nocent (for he that ſits 
+ 45 Judge to puniſh Male ſhould himſelf be free, not only from that particulat crime, 
but from all others that may render him obnoxious to the ſame puniſhment) whence ariſeth 
that of our Saviour to the Phar 
fone at her; which he therefore ſpake, becauſe at that time, the manners of the Jews were 
extremely corrupted, infomuch that they who would feem to be the greateſt Saints, were 
obſerved to wallow like ſwine in Adultet ies and ſuch like grievous Sins; as may appear by 
that of the Apoſtle to the Romans, Row 2. 22, Wherefore thou art inexcaſable, O man, he- 
ever thou art that judzeſt; for us that thou judgeſt another, thou condenneſt thy ſelf. ſcciu thou that 
, deft the ſame things : whereunto appertaineth that of Seneca, non poteſt ullum aut bo- 
maten bavere ſetentia, ubi qus dannianaus oft, danmat ; that ſentence can never carry any face 
of anthors'y, wocre be that condemucth another, may 4s juſtly be condemned himſelf : (or as St. 
Ambroſe faith in the Apology of David, be that goes about to judge another. on h firſt to judge 
bunſelf, and not raſbly to condemn the erronr 1 and overſight! of ether men, when he d, comms far 


ſeipſo qued condenuet, &c, Let him be Judge of the drrours of others, that hath 7 
hing condemnable : Let hum be Judge, that is not guilty of the ſame crimes that he 
by ts be condemned in another ; left whilſt he nds h another, he pronounceth 
ſentence againſt himſelf. Let us in the firſt place then et with our ſelves, u 
oh tale commuſumus ? whether we our ſelvet have not committed the like? and the regard that e- 
very man hath to his own fafcty will make him more moderate in paſſing judgment on 


Another Queſtion here ariſeth concerning the end we propoſe to our ſelves in pu- 
viſhing; for what we have hitherto ſaid, amounts to no more than this, that the guilty To 
perſon hath no wrong done bim, in caſe he be puniſhed : But from hence it doth not ne- 


ceſſarily follow, that he muſt be puniſhed ; nor is it true, for both God and man, we ſee ** 
do pardon many men, many offences, and are highly commended for it: for as Plato firſt, 
afrer him Seneca well obſet ved z There no wiſe man that puniſheth an = ſomply be- 
tanſe be bath offended, but becauſe be ſhould not offend again; for what i once done cannot be re- 
called, but what is to come may be prevented: therefore all puniſhments relate to the time to 
Aaaz come 


ing i, natural- 


iſces : Let h f you that is without ſin, caſt the firſt Jol. 8. 7. 


It is very good advice that St, oſe gives: Judicet de de aitirins errore, Grate ap. 3. c. 


IV. 
_whar end 


ordained. 
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Prov. 16. 4. 


Exod. 14. 4. 
Rom. 9. 17. 


come; Non waſcitar, ſed caver. He that puer ih u not angry, but provident. Diedoras in The. 
cydider, (peaking to the Athenians concerning the Mitylcneans, faith, That they bad, indeed, 
done very anjuſtly, but net ſo a1 that they ſhould be deſtroyed, anleſs it ſhould be found expedient. But 
theſe things arc true in puniſhments amongſt men, becauſe we are all link*d together in Bonds 
of conſanguinity;ſo that we ſhould not hurt one another, unleſs it be for a more general good: 
For if one hand hurt another, ſaith ( aſſiedere, that which i hurt will not riſe up in revenge atanſt 
the other; no more ſhould one man revenge bumſelf upon another, unleſs it be for the prevention of 
ſome greater evil, They therefore that puniſh Malefators with Stripes, Baniſhment, or 
Fines, do it not ſimply out of revenge, but in purſuance of ſome ſuture good that may there. 
by ariſe ; But it is otherwiſe in God, unto whom Plats doth miſapply thoſe Senteaces, For 
the ations of God may be grounded upon his very Right of Sovercignty, cſpecially when 
they are applyed ro ſome ſpecial fins of men, althoug they propoſe to themielves no end 
beyond themiclves : and thus do ſome of the Hebrews expound that of Solomon, The Lord 
bath made all thinrs for themſelves, even the wicked for the ef wrath;, that is, Even when 
he puniſheth the wicked, he doth it for no other end, than b hi that he can punith them; 
(tus he is ſaid to raiſe up Fharoab , that in him bis power may be non.) And although 
we do admit of the more vu'gar Interpreration, it comes to the fame cue; namely, That 
God is ſaid to make all things for himiclf, that is, ty the tight of that ſopereminent free- 
dom and perfection that is in himſe l, without ſeexing; or 1:14 ne any thing without him- 
ſelf ; as he is ſaid to be e. of bimſelf,, becauſe not bocn of au, Certainly the Holy 
Scriptures do teſtifie that God doth ſometimes inflict paniſhment upon lume notorious De. 
linquents for no other reaſon but to ſhew his power, As when he is ſaid to te joyce at their 
calamity, and to mock when their fear cometh, Dear. 28 63. . 1, 24 Secondly, When 
in revenge for our ſo met provocations, he is ſaid ro hargen the heart, and to blind the 

es, and to ſtop the cars, as /ſai. 6. 1o and thirdly, When in that laſt and great Gaol. 

elivery, he adjudgeth them to eternal rorments, aſter which there is no pace or hopes of 
amendment, yca and ſome puniſhments even in this life that are inconſpicuous, ſuch as are 
obduration and excecation, do clearly evince the truth of that which we objeR againſt Flure. 
But when one man puniſheth another man whom Nature hath made his Equal, he ought to 
propoſe ſome end unto hmſclf. And this is it that the Schoo'-men ſay, Thar the mind of him 
that avengeth an injury, ſkould not acquicſce in the ſufferings of the Oti.ader. Of the 
ſame mind alſo were both Plato and Seneca, Ad vindittam verrendum, non quia di lee, ſed quia 
urile; We ſhould affeft revenge, not as it in ſweet, but as it in proficabie So likewiſe Ariſtotle, Some 
things are ſimply honeſt, ethers honeſt out of ſome neceſſity. And as an examp c of this latter, he 
inſerts this of exacting puniſhments, Exequer, ſaith Stneca, non quia dolet, ſed quia opportet ; 
Itake v 0, md gry but becauſe iu comvement . 

Thus i it ſhould be with men; but for the moſt part it is far otherwiſe, for we pu 


V. 
In whar ſenſe niſh in revenge, and revenge to aſſwagt the grief of our ſufferings. As if % doloris remeds 
revenge is na- am inwnict deer; our pain were leſſened by our enemies grief. So Cicero tells us, That grief is 


turally lawful. 


ſomewhat allayed and mitigated by a juſt revenge. hut this proceeds not from the ratio. 
nal, but ſrom the iraſcible part of the foul, being the ſame with us as it is with Brute Beaſts. 
For anger, as in Beaſls, ſo in men, is nothing elſe but u ſangui i circa cor, ob appetit um 


reponends doloris ;, An inordinate beat about the heart, out of a vehement cefire of revengins our" 


own grief, as Enſtratins rightly defines it: which apprrite is of it {If ſo much without rea- 
ſon, that ſometimes it miſtakes the true object, and is carried vio. ntly againſt thoſe that 
did no ways hurt us; as when we revenge our ſelves upon the voung W ieips for the Bitches 
ſake that bit us; and ſometimes againſt things alrog. ther wittout lence, as whena Dog 
bitcs the Staff or Stone wherewith he is beaten, Now what can be more wrrational, quam but 
iraſci, que wam nec meruerunt, nec ſentiunt, faith Seneca, than to be angry with theſe things 
which neither deſerve our anger, nor feelit ? Like the hraſilians, a fierce and brotiſh Nation, 
who being wounded by a hors, revenge themiclves, as well on the Sword, 25 on the Man 
that weilded it. But this appetite in it ſelf conſidered, agrees not with the rational part of 
the ſoul, whoſe Office it is to govern the paſſions ; nor is it conſonant to the Law of nature, 
becauſe it thwarts that Principle of rational and ſocial nature, as ſuch which forbid us to do 
any thing whereby another may be damnihed, unleſs it be for ſome greater good. But in 
the grief or ſufferance of another, barely and init ſelf conſidered, there is nothing of good, 
but what is ſaiſc and imaginary , as in ſuperfluousriches, and many other things of the like ra. 
ture, And in this ſenſe it is that not only our Chriſtien Doctors, but the ancient Philoſophers, 
who condemn revenge as unlawful, ate to be underſtood. So Seneca, This word revenge, al. 
though it be »ſually taken for a thing that is juſt, yet it is inhuman@, and d fers nothing from an 
injury, but in order only. He that retaliates bis own grief upon another, bath only this to plead 
for his ſin, That he was firſt provoked, Nay, if we will give credit to Maximus Tyrim, He 
that revenrerh, is ſometimes the greater Sinner of the tro; foraſmuch as he that returns an in ur 
ham more of malice, ſury, and unbridled paſſion, than be that gave the fir it occaſion, which is ſom + 
times done through raſhneſs or iner ance, and agairiſt a mars wil. Now if fo, as it is _ 

ature 


— 
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Nature for the Stream to riſe higher than the Fountain that feeds it; ſo is it moſt unjuſt that 
the puniſhment ſhould be greater than the offence. Seeing then that it is unmanly, nay bru- 
tiſh, remerdere mordemtem, to injure every man that injures u: No one man either publick or 
private, can by the Law of Nature rightly puniſh another (merely as it is a puniſhment for 
what is palt) unlcſs it be for ſome ſuture benefit, either general or particular, publick or 
vate. Dion in Plutarch, who turned the wiſdom of Plars into civil acts, was of opinion, 
t revenge in the ſud ment of the Law was reckgned more juſt than any in'ury firſt offered; 
but if we look, at the judgment of Nature, ut ſprings from the very ſame infirnuty of the mind. 
It is therefore contrary to the nature of man dealing with men, to appeaſe his own grief by 
occaſioning another mans, barely as it is a grief, And by conſequence, the leſs of reaſon 
any man hath, the more vindictive he is. This Scueca obſerved, That Infants, Old men, 
ann Men, are always more prone to anger than others, And every thing that is weak and 
infirm, is naturally querulous and tevengeful. This alſo was Jwvenal's Obſervatien ; 


Revenge than life it ſelf is ſweeter ſar, 
Infants for nonwht, Cnldren for trifles are 
Incen''d. Chrylippus was not of that mind, 
Nor gentle Thales; neither do I find 
That Socrates, who aid next Neighbour live 
To ſweet Hymettus, (though in Chams) did give 
Part of his Hemlocks Potion unto him, 
Who (being 4 Slave) had bis Accuſer been, 
Bleſt wiſlom! firſt prece meal bids vice adzew ;, 
„ plentins truth, all errours aoth eſchew, 
To joy in thoſe mens ſufferings whom we hate, 
Arg"es a mind weak, and effeminate ; 
This, thus we gather, For in all mens ſight 
None more than Women in revenge delight. 


Thus wiſe men define anger to be a laſting ulcer of the mind, which uſually ariſeth from the weak: 
neſs of the underſt anding, which they — collect from this, That ſick, men are uſually more 
angry than ſound, women than men, old men than young, and they that are miſerable than they 
that are h The vcry ſame Obſervation we find in Lact ant ius, Simple, and men that are 
une xperienced, being provoked by an injury, are carried beadlong with a blind and inconfiderate 

te revenge themſelves on thoje that hurt them. Plain it is therefore that one man cannot 
be rightly puniſhed by another, barely as ſuch ; now then let us examine what thoſe benefits 
are that juſtifie ſuch puniſhments. 

Hereunto then appertains that pailstion of puniſhments that Plato gives us; and after 
him the Philoſopher Taurus, recited by“ Gelluws, which is drawn from the end or ſcope 
whereunto puniſhments do aim, only with this difference, That whereas Plato propoſeth 
but two ends, namely, for reformation and example; Taurus addes a third, namely, 
Tizwtiey, Which, (as Clemens Alex andrinus defines it) in the retribution of ſome evil done, which 
looks at the profit of him that requires it, which is ſatisfattion. eAriſtotle, omitting that pu- 
niſhment which we call exempiary, addes only this of ſatisſaction to that of reformation, 
Neither doth Plutarch omit it where he ſaith, That the puniſhments that tread on the heel of 
wick-dneſs do not only reſtrain the audaciouſneſi of ſuch as offend, but do much comfort ſuch as ave 
wjured. And this is that which the ſame Ar:ſtorle attributes to that Fuſtice, which (as | have 
faid before) doth even the Balance, and which be there calls commutatrve. But thele re- 
=> "= a more ſtrict diſquiſition. I ſay then that every puniſhment reſpects the good ci- 

the perſon puniſhed, or of the perſon injured, or of every man indiſtint!y. The firſt of 
theſe aims at the reformation of the perſon puniſhed, and is called by Philoſophers ſome- 
times reformation, ſometimes — and ſometimes admonition. Faul the Lawyer 
calls it a puniſhment ordained for reformation ; and Plato, to teach us prudence . Plutarch, 
the Souls Emperick, whereby ſhe is amended and made better, as by Phyſick, which works 
by coatraries. For becauſe all humane acts, eſpecially if they be frequent and deliberate, 
a proneneſs in nature unto the ſame, which at length turns into a hauit; therefore 
if an act be vicious, we mult as ſoon as we can, take away all allurements and pro- 
vocations thereunto, which cannot by any means more properly be done than by allaying 
the ſweetnels of the fin by the ſharpneſs of the puniſhment. The Platoniſts, as Apuleiuss 
te!iihes, hold, That there is no puniſhment ſo ſevere as to go ſhed. And Tacitus will 


in duct ns, That the Corrupter aud the corripted, the ſich, and the diſkempered mind, 1s to be re- 
ſtrained with no gentler medicines than are thoſe very laſts that mflame them. And thereſore 
as a tender Mother imhitters the Nipple when ſhe weans her Infant, or as a nul Chirur gion 
lane th, burns, and ſcarifies his Patient, whom he intends to cure; ſo it it the duty of a prudent 
A true, corrigendo mederi, to reclaim and reform a Malefaitor by ſharp but ſeaſonable 
puniſluncnti. Now 


Sat. I 4 v 


Am. Marc. I. 
37+ 


VT. 
A threefold 


= ar iſing 
rom puniſh- 


ments. 
* Lib. 8. c. 14: 


Ann. 3. 


Sen. de ira lib. 
2. 
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VII. Now the puniſh 
1. To the of- is prudent and j 
bender. be verbal only, 


t that ſerves to this end, may law ſ be inflicted by any man that 
ious, and not guilty of the ſame or of the like fault, eſpecially if it 
will appear by that in Plum. 


Amicum caſtigare ob merit am noxiam 
Immane eit facinus, verum in «tate utile. 


A Friend to chide, ſor what unjuſt a 
Is blameleſs ſure; but moſt, in men of years. 


But if it be by ſtripes or any other forceable means, then is —— lawful 
every man ; yct doth not this difference between perſons lawfully, or unlawfully puniſhing, 
ariſe from the Law of nature (neither indeed could it, but that reaſon | 
mends the free exerciſe of this right to parents over their children, becauſe they are ſo dearly 
aſſected toward them) but from the poſitive Laws of men, which to preſerve love among 
neighbours, and to prevent ſtrife and diſcord, do reſtrain this common duty , and confine 
it tothe neareſt of kinn, as« as well by the Codts of Zuſtinian under this title de e- 
mexdatione pr um, as elſe where: Appoſite o is that of & to his Soldiers: 
oY 18 Body ap nee Br I confeſs I thereby deſerve 4 | ; but no other 
than parents do from their children, or maſters from their s : for even Phyſicians ſometimes 
lance, cup, ſearify their Patients, when otherwiſe they cannot cure them. God himſclf, (ſaith 
Lu, commands us to keep fru hand over our children, that is, to chaſtiſe them as often 

. as theytranſyreſs, leſt by overmuch fondneſs and ind-lgence they prove ill nurtured, and contr alt un. 
to themſelve / vitiow habits, But this kind of puniſhment never reacheth unto death, becauſe 
death takes away all hopes of reformation, unleſs it be by way of reduction, whereby ne- 

Mark. 14- 21. — are reduced to their oppoſite poſitives, as in that ſpeech of our Savious; /+ had 
better for ſome that they had never been born ;, that is, it had been leſs evil for them: the 
like may be ſaid of incorrigible ſinnets, it were better for them, that is, leſs evil for them 
De ira. c. g. in- to dye than to live. And of ſuch it is that Seneca meant, when he ſaid, that ſometimes 
treſſe pertunti- it is good for them that dye, that they do dye: As when a tumour or impoſi ume is grown 
un at pea. 2g ſuppuration, better it 1s to burn an hole, thereby to — of that tmpoſl umated matter, 
Junilichu. than longer to impriſon it; ſo for a man — e ut 41 better for lum 
to dye than to live : for as Flaach ipeaks of ſuch, they are noxious to others, but moſt to 

themſelves : fo Galen when he had ſaid, that ſome men ought to be 


puniſhed by death; 
ficſt to prevent the miſchieſs — would do, were they ſuffered to live; next that by their 
death, others may be forewarned; adds in the laſt place, that it is expedient, even for them. 
ſelves to dye, bring ſo wholly corrupted in mind and 1, that it is not e to reclaim them, 
1 John 8. 16. Some there are who think, that St. Jobn ſpake of men, when he laid, that there was 
a ſin unto death, 1 Jobn 5. 16. And St. Ciryſoſtome — of ſuch, ſaith , th they are 
like men wrecoverably ſick: ſo Julian of Conſtantizs ; ſeeing that there ate two kinds of of- 
ſences, ſome that ate corrigible, as not deſpiling the means of their cure; others, of men 
deſperately wicked, and incorrigible, for theſe the Laws have found out a — death, 
to put an end to their wickedneſs; not ſo much for their own, as for the benefit of others. 
But becauſe no arguments can be brought to prove this, but what are fallacious; there ſore 
in very Charity, we are not raſhly to jadge any mans caſe to be deſperate : and therefore 
this kind of puniſhment, I mcan, by death, is ſeldome inflicted to this end, name ly, for 
emendation. 
vi. The benefit that accrues by puniſhment unto him, againſt whom the offence is commit- 
To hum againſt ted, conſiſts in this; that it prevents the like miſchief, cither by the ſame perſon, or by 
whom the of- . — nyt ; 
fence is com. others. Gellis out of Tua, deſcribes this kind of puniſhment thus: when the authoriny 
—— or dignityof the perſon againit whom the offence ii commuted, 11 to be and maintained, then 
Some reſem- 2 neceſſary ; left if it go umi, that authority be beld in contempr, and the 
blance of this bonour loft. Now what is there ſaid concerning authority, is alſo to be ood of li- 
wy berty, or of any thing elſe, wherein we may claim a juſt right; for he that ſuffers one ir- 
records ir of Jury to go unpuniſhed, doth but invite another: whereſore Taciras concerning one of the 
the Lyon, that Roman ours ſaid well, conſulerer ſecxritats juſt 4 ultione ; be might bave better provi 
in pa, Adal- for bis own ſafety by a juſt revenge. Now to the end that a man may ſecure himſelf againſt 
Nn him that hath Renal ec him, there are three means : | 
—— Firſt, By putting hum to death that did the wrong ; Sccondiy, By taking away from him 
Se Add. the power to do wrong: Or Thirdly, By deterring him from doing any further wrong 
rerefs.Nat. fu l. by the ſharpneſs of his puniſhment , which is cor joyned with reformation, whereof we 
8. 16. have juſt now already diſcourſt, But to be ſecured from others, by the puniſhment ot 
Three ways to him who hath offended , it is neceſſary that the ſaid puniſhment be publick and conſpicu- 
ones ſafery a- Ous, which appertains to exemplary puniſhments, whereof more anon. Now if our de- 
painſt him that ſire of revenge though private, be ditected to theſe ends only, and can be impaled with. 


hath wjur'd us. 19 


6 


CHAP. XX. Of Puniſhments. 


in the bounds of equity: if we look at the bare Law of nature firſt abſtracted from divine 
and humane Laws, and from thoſe other occurrents which do not neceſſarily happen to 
the thing; it is not unlawful , whether it be done by the perſon injured, or by another, 
ſeeing it is natural for one man to help another. In which ſenſe may that of Cicero be ad. 
mitted, where he defines the Law of nature to be that which conliſts not in opinion or 
cuſtom, but in that which nature it ſelf ſuggeſts unto us; where alſo amongſt other ex- 
amples, he places this of vindication, which he there oppoſcth to grace or patdon. Aud 
leſt man ſhould queſtion the extent of the word, he defincs it to be, that whereby we 
defend both our ſelves, and thoſe who ought to be dear uns 1.5, from force and calumny by a juſt 
revenge, or whereby we 1 ences, Mit hridates in that Oi ation which Juſtia extracts 
us: 


ſadors, or at leaſt connived at it; it was but juſt that blood ſhould have blood: for as Be- 


ſarius in #5 notes, it is but natural to account him as mine who hath by an aſſauit 
— 1 likewiſe the Plateans in Thucydides plead for — 2 in wh aha 
bave puniſhed them, ſay they; for by that Law that is in force among ſt all men, it 


we 
i lawful to be on thoſe that firſt makg war us. Demoſthenes in his Oration a- 
— — that this Law is Common among all mento inforce ſatisfaction 
them that have forceably taken away our goods from us : and Jngurtha in Saluſt ha- 
ving ſhewed how Aſdrubal had laid in wait for his lite, adds, that the people of Rome, 41d 
that which was neither juſt nor right, in forbs lum that vigbe which the Law of Nations 
allowed hum; that is, a juſt revenge: and Ariftides the Orator proves it by the authori- 
ties both of Poets, Lawyers, Proverbs, and Orators ;, that a revenge may be lawfully taken, 
n ſuch as have fir it injured us. St. Ambroſe commends the Maccabees for revenging the 
ood of their innocent Brethren, t h it were on the Sabboth; and againſt the Jews, 
who bitterly complained againſt the Chriſtians, for burning their Churches, he ple 
thus: of / ſhould argue according to the Law of Nations, I ſhould recount hom many Chriſtian 
Churches the Fews in the time of the Emperour Julian : thereby concluding , that to 
requite like for like was agreeable to the law of Nations: thus did Jonathan, and his af- 
ſociates revenge the death of their Brother Job» upon the Nabathits, as they were celebra- 
ting ſome great Nuptials, upon whom he unexpectedly fell, and ſlew both men, women, and 
children, as Jeſephus informs us. But becauſe men are too partial Judges in their own cauſes; 
therefore that liberty, which nature did at firſt indulge unto every man in vindicating his 
own quarrel, is juſtly taken away; and Judges appointed to determine all controverlies 
between man and man, and to help thoſe to right, who ſuffer wrong. Thus Demoſthenes 
s againſt Conon : As for theſe injuries, it was thought fit by our Anceſtors , that they 
receive their puniſhment from rhe Laws, and not from the rage and violence of every 


Vand. 1. 


Aut. . 13. c. t. 


mans will, So doth Qunrillian, the compenſating of an injury 1s not only repugnant to the Law, Laws and Ma- 


but unto ; for there are Laws, Judges, and Courts whereunto any man may appeal , unleſs 8ftrates or. 
— ö by the Law. $0 likewiſe 222 He- 


and why, 


I 7 tr gp agen | 


— for this very cauſe are Tribunals eret ted, and the defence of the pub. 
inſtiexted, leſt any man ſhould arrogate to himſelf the liberty to revenge bu own quarrels. 
So King Theodorick, from hence do the Law: challenge from us A jacred reverence, that no re- 

e may be taken by our own hand, nor any thing done againſt our enenues, by the ſuddain im- 
42 . For how inconvenient this would be, is evident by that plea of 
Tandarus againit Oreſtes : 


This, if thou ſuffereſt, Menelau', J, 

If thi angry wife her hushand”s blood ſhould ſpill; 
And in revenge, the fon bis Mother kill - 

AM if ber blood canes be waſhe away, 

Without freſh blood, where would theſe nuſchiefs ſtay ? 


Which words of Exripides, being full of Prudence, do abundantly ſupply both Philoſo- 

s and Orators with matter of Argument. Maximus Tyrixs in his diſſertation con 
cermag the retaliating of injurics ſpeaks thus: A good man will nexher n 
77 
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ſuffer one; not do one, I mean, willingly 1, nor one, becauſe be magnammenſly flights all that 
— — — ſorely to return one i ſomenwat bike it 1, for 
although be that wrongs „ in that be gives the firſt offence, commits the greater faut; 
be that requites that injury, becauſe be was d with revenge, 14 Ait withed + for of be 7 
doth bus neighbour wrong, do evil; fey, that returns that eonl, 11 met the leſs evil, becanſe be 
deth it in revenge. And a little after, quis erit anquam un mri funs, &c. if it be granted, 
ſaith he, that a goed man baving recerved an injury may revenge u, then may be that eri that 
revenge, as juſtly return u; for on both ſider, the equity of due the ſame thimg 14 althy : 
wherefore be crys out, que, O Jupiter, juſtitiam feerfht / what manner of juſtice #4 thes, 
that thou baſt made O Jupiter, that mult nece ariſe out of injuſtice : profred 
tur malum, & uli tandem conſiſtet ? bow ſar this evil proceed , and where ſhall « at length 
end ? thus likewiſe doth ides argue in his Oration tor peace; who of al the Grecian 
would be leſt alrve, if to revenge the death of theſe who are already ſlain, theſe yet due ſhould 
wilſully run upon t heir own rune For prevention of which inevitable miſchief, wie (as 1 
have already ſaid) Laws inſtituted, Tribunals ctected, and Magillrates ordained ;, yer Goth 
this liberty, that nature gave us at the firſt, remain ſt ill in force in ſuch places where no 
Laws are, or can be executed, as on the S:as and in defert places; yes, and in diwets Na- 
tions, eſpecially amongſt the antient Germans, where almoſt all 1 were ended by 


the Sword ; as 72 by that of King Theederick,_ in Caſſiedere to his Goths rr of 


(faith he) this prodigious cuſtom of ſingle combats, where matters in difference are wack better 

diſcuſt with words than blows ,, and in another placr, what need bave we of tengas, of every 

ſight quarrel mart be ended by the Sword ? whiither (haply) we may refcr that act of Coz 

Ceſar, who being then a private perſon, did with a tumultuary Fleet purſuc and chaſe ct - 

tain Pyrates by whom he had been formerly taken, diſperſing ſome of their Ships and fink. 

ing others; and when he found the Proconſul pegligent in puniſhing the Captives whom he 

had taken, he himſelf returned to the & a and commanded them to be hanged - fo likewiſe 

is it among the Umbrians, where every man is his own Judge and avenger, which at this 

nt is uſually practiſed among the Muſcovites, and that without any reſtraint in ſome 

3 mall time after = _ in — made — the — — m * Chriſtian 
whence Religion was N cuſtom of Ducls among t mans, which is not yet ut- 

they aroſe. —— 4 — —— — the form 


of the Roman Juriſdiction, whereby all conteſts and injuries were decided — 


and that that which was uſually before determined bv force of Arms, was now de 
by Law : the Hebrew Law pernutted the H of bum that was murthered te Ad the martherer 
meh his own hand, in caſe be overtook, bim without the Cities of refuge. And it is well obſerved 
by the Hebrew Doctots, that a kinſman might cxact the Law of retaliation with his ona 
hand for the perſon killed ; but for hi , if any violence was offered him, either by 
wounds, mutilation, or otherwiſe, he was to make his appeal to the Judges; becauſe it u 
a very difficult thing to moderate our paſſions, when they are exci our own perſo- 
nal grief. The like cuſtom of taking private revenge for murther we to have been 
among the antient Greeks, as Homer teſtifies , but examples of this kind are much more 
frequent among ſuch as have no common Judge to decide controverſies : whence it is, that 
Aug. juſt wars are defined to be theſe, whereby injuries recerved art revenged: And Plate doth jo long 
r until the perſon wjuring ſhall be enferted to give une the perſon uh. 

red juſt ſatisfattion. 

IX The nt cy Rn Eng receive by the puniſhment of a Malefſattor, 
3. A which is the third end why RR iſhed, — that which the injured 
man - perſon reccives by it: for he is ſo puniſhed, either leſt be that | one, ſhould injure 
ly. anodher ; which may be prevented, either by his death, or by diſabling him from doing 
the like injury, as by impriſoning him; or ſecondly, by reclaiming him, or thirdly, leſt o- 
—_ —_— of impunity, ſhould be alike injurious unto others, 
. — is the end — — which are therefore uſed, at wnins . 
it multorum ; that t | one, terre mite Or (as be *./ 
ſpeaks) that others may * — — — he ſaw ſome Lyons 
„ > 6 5 os ſcar of the like puniſh- 
Pliny. lib. 8. e. ment, might be affrighted — — Now the power of exccuting 
16. * thisright alſo is naturally in every man: thus FPlautarch tells us, that natare doth deſign 4 
——— —— — for that man that is eminently juſt aud boacſt, is by 
Vit. Pm. nature raiſed up and quali or a Prince, as the ſame Flas arch ſpeaks of Phulopamer , that 
—— — 5 who alſo, without ro their Laws and 
times oftheir Elections, followed him by the bare inſſ inct of nature which always intends the 
Io 2 Cot. 7. 13. beſt to the worſt : Thus Chryſoftome ſpeaks of Moſer, that before be led ont the propie © 
bu be declared himſelf to be their captain by bis deeds +, it was fooliſhly demanded by 1 
Hebrew , who made thee 4 ruler ? falta vider, C d nomine facit comreverſfiam ? then fee 
deeds, and deſt thou well they to cavil aborg names? , pationt being firſt cat, 1 


+. 
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— ſhould c avil with buy „ and demand of hum, Who made him a Phy. 
cus, er whe gave him ts cut bum ? « whom the Phyſician very well anſwer, Ars 
- grey —— oof — * wal et — ——— cnt thee. 
„ect Moſes — — It was thy r made me 4 Judge 
—— To well is not a dignity oaly, but an art, nay the greateſt of arts. 
— 3 . 7 Gcero proves by the e 
— 4. 0109 4/0708 ate for one year only, —— 
peaks of 5 wn Yet notwithſtanding is not this liberty r 
— the Laws of the Commonwealth do permit it. For theſe natural — Gn (as 


I have often ſaid) infer no right, though give us a for it. Concerning this 
natural Right the epinian of — add 8 — omg of 22 


Oratwer, the matter ft ands thaw, If theſe — wy , cut her do or would 
them ſhall be innocent ; nay, be that kills them, r & ee — 
preſently after he faith, As for theſe RH which wnjuſtly annoy us, it us _— lawful for 
«ws ts kill thew all. And ſurely it is not improbable that good men before the Flood did 
live much aſter this manner, before God had declared his will of converting the reſt of 
the Beaſts to ſerve a Mans nouriſhment. And by and by he addes, What we have writer 
Foxe! and ether u. 1, the ſame we ſuppoſe may be ſaid of men. N 
eſent ij ſubyoins, Farem + aunque made oonderit, jaſſ, ſeve 
e, wnecens off , He that bills @ The « Aurtherer, 1 hand, or by 
bu commnd or {tad ome rele in iy merit, And to theſe of Democritns, | 
ſoppolc Seneca had ſome ref] 
te death, I ds it with the invent as when rates — 
Beaſt tobe Hd. Nay, Sino ar 4 Scargion ( — 4.4 be attempt not to 
— I can, lift be ful other 1, by that 
that 14 14 . weald not N Foxes, Wolves, and t — Beaſts, could 
— Der . — Ne homini — 
„ Neither would we burt 4 men het auſe 
— Aa ook — offend 47am. But fince as well the ſtrict e 
into y Fact doth often require great diligence, as a 
— cacd ee are 5 eder much nce and cquity, leſt whilſt eve» 
ry man preſuming on his own ſufficiency ſhould arrogate more unto himſelf than others 
would be content to grant him, and thereby much ſtrife and cunte unt on ſhould ariſe z, there- 
fore it was unanimouſly agreed upon, That in all juſt Socſetie of Men, ſuch ſhould be 
made choice of as they eſteemed to be the beſt and mot nt them, _ 
keaſt whom they might in time prove to be ſo; » y cail-d iſtrat 
on whom, by common conſent, they transferred ail that cgi which (oy the Law Na. 
puniſh Mak factors. So the far Dewocrifts, The Laws 
r awe e, but that it wit evident that men went about to 
wrong ene another. For ery u the mother of ſecition, hut yet u hat is ſaid before of private 
revenge, the ſame may be here alſo ſaid of publick and «xcmplary Judgments, __— 
That there doth yet remain ſome footſteps of that ancient Right in ſuch places, and 
ſuch perſons as ate not ſubyect to publick Judicatorics ; yea and — — 
are ſo ſubject in ſome particular Caſes. As among the Jews it was lawful for any man to 


Maccabers, This was the fole pretence that the 
even, Aft: 7. 57. And for their conſpiracy againſt 8. 
we may find in Joſephus, and in Philo, who in his 


public rnemy nearly related unte is, And bus Motroves and 


4 
. r the trae wor God, are to be pub- 
bſbed „ that 2. — ranks þ CO FILL kf es to tab re 
venge that ee, Wretch, being fully perfwaded that the deſire to bill Jock 4 man ut an 
boly thing, Yea and in many Nations, this Right doth yet remain in Maſters over their Ser 
vants, over their Children, to puniſh them even with death. So it was 
lawful of 5p Sparta to put to death any of their Citizens without judgment. 
Now from what hath here been ſaid we may clearly underſtand what the Law of 
was concerning — 

WITS liberty of puniſhing or revenging an injury be reſtrained 


n 
See Nude ie — nr A — Bis that many things What the E- 
7 Bb b a ungelical Law 


that * 


s Iocn 1 command an r Aale aller to be g dt ire b 1. 


— — who forſook God and his Law, or that ſeduced his Brother to Ido Deu. 13. g. 
of cal which was firſt exerciſed by Phineas, Numb. 24. 
Thus Afatrtathias and bis five Sous fell upon a | 
g3 Command, was facrificing unto the Heathen 


him, as Joſephus informs us. So we read of Zr. 1. 12.4.4 
by their own Country men, in that Book which is 1 Macc. 2. 24- 


MACC. 2. 24» 


ſuch a man as ſhall ſo ſacrifice, ſtealdbe pamfed Ch. 20. Kt. g. 


X. 


- — — — 
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requires # to that are conſonant to the Law of Nature, and to the Civil Laws, are ing for- 
this. bidden by the Divine Law, ſeeing that that Law is the moſt perſett of all Laws, and 

ſeth a reward far than humane nature, ot than can poſſibly be by any 

Law-maker ; e uch Vertucs as ex- 

Vide Laſiant, cced thoſe commanded by the ſole Law of Nature. Chaſtiſements that leave be- 

di ira Di,c.18. hind them no brand of infamy nor laſting damage, and are neceſlary for certain Ages and 

Servorum Fili- Conditions, as for Children and Servants ; are no whit to the Divine Evangeli- 


repugnant 
orimque ptctata cal Law, eſpecially if done by ſuch as by humane Laws —— — 
non corcoreepecs Parents, Tutors, Maſters, &c. which may calily be from 


Revenger, na- COMmon 
. unlaw- embowelli 


it — — — 
RET — 


Heer, r 4 » Zach. 7. 1 by bis Bro- 
_ > ff Audio, art no not n buy hart. hence To 


* 
ting the ſecond injury, bis main ſcope was te repref t 25. 


plain, That be — that 

Dent 
Ut 

quiſque recipiens licentiam ſecundæ injuriæ, a prima ſemetipſum contineret ; Iba 


count er 


And yet both theſe mg ſwor wrong, 
— 4 ultionem à Deo — 1 — 
God 


, 

the reaſon of this ſo perſelt nd exatt patience that is required of ui, we ſhall find that there 
would be but little of equity in the Precept, if it did not proceed from bum who u the c 
Judge of the whole C arth, and who hath engaged himſelf by bu word and promiſe, That be well 
revenge our wrongs. For if he that umpoſeth on me thu grievous burthen, of not only not returmng A 
blow that is given me, but Lk + mg mine ether cheek to the Smuter,, and of net only not ret re. 
proaches for reproaches, but of bleſſung thoſe that curſe me ;, of, 1 ſay, be that reſtrameth me thus 

ghting my ſelf, do not right me, in vain doth be command me patience, if be groe me not the reward 


of that patience which ir a juſt revenge, which be ought to per to we, of be de it net * 
a” 


. 
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and if be ſuffer not me to do it, be bi 11 bound to «. For Diſciplinz intereſt in 

juriam vindicari, tua part of good Diſcipline to help them to right that ſuffer wrong. 

And meta aultony, onus reſrenatur imquitas ; the fear of a juſt revenge — nd 4 
wolence, By this of Tertab we may fee, That it is not only unlawful for a Chi iſt ian to 

cxaQt this Law of retaliation, but that it was not tolerated among the Hebrews as a thing 

— 41 in it ſelf commendable, but only for the pre vention of a greater evil. Thus 

alſo * Chryſotowme expound that Law of retaliation, Therefore doth Chriſt urge that of n Eph. 4. 13. 
Moſes, Av» che for an eye, and 4 teeth for a teeth, Ut illius manus cohibeat, non ut tuas ex 
rarer "ey —unmgy week, 2 , net ts RR 

net only to „ but to keep Hu *. it is not la a Chriſtian to 

— hgh de hd bedl 284 Ar for 


of the Lawegiver. This appears by the acknowledgment of the Jews of Alexandria, (as 
Fluls tells the Story) who when they beheld the calamities that befel Flcap, who was 


thoſe words of Gase Ii vir — era} 6 neceat nemint, nmift laceſſitus in- 
1 | good to be can, but hurt: none, unleff provoked by 
pon them, O what 4 plain and excellent Sentence 11 here by 
And s , reciting the ſame Sentence of (icere, faith, 
That that Sentence wanted the ity of the holy Goſpel ro confirm it, (which teach- 
—— —— — of evil than to infer one.) But what ſhall we 


— Lake 69.5 
degree of 
; whence — 7 Porn 
Beſides, though there be no ſuc 


revenge at all. 
: The like doth Moſer profeſs 


done, whereof we have a diſtinct Law, Exod. 21. 19 did uſually buy off their Talio with ther Tali 
aSumm of Money. The like they did at Rome, as Fever in Gallus teſtifies. So Joſeph Lib. 20. 4. . 


ex her to ſhame; and _ —— 
4 A man free not rom the cr 

everity of an accuſation ; for as Laitaxrias had before faid, A 7 i 59. 

4 crime that is capital, Thus Fin e Aartyr concern ,, 
ing thoſe — iſti CR Ain Lib. 6. c. 10. 
they are ently in ther own wichednef, and in their 1gnoraxce 17 
tally, puniſhments — blick 
either by killing or 


that are executed, not for any private, but 
reſtraining the nocent, to deter others, or to prevent ſu 
EE EC SEISISS 
Puccepts, ve alſo this Teſtimony Capical puni 
—— But the Law ca, which in ———— 

wealth, did bidden in the 


ture miſchiefs 


Ut, That he 


do require and inſſict the ſame puniſhments to the ſame end. Joſe. Vide Aug. N 
pos hi yextols the Phariſees 


ariſe ſo many exceptions in their Laws concerning publick puniſhments; and this alſo a- *© 
That though the Offender muſt certainly be put ro death, yet was the man TA N. 


mongſt others, 
ner of his death to be gentle, — — a ladoch, 
2 et 
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Xl. 
from Gods 
mercy in the 


Goſpel, anſwe- 
red, 


XII. 
And that of de- 


priving a fin- 
per of the time 


of Repentance. 


Lib. 1. dt ha 
c. 16. 
c. 15. 


De Benef. l. 7. 


C. 10» 


Lib. 1. 


Yet ſome there are, who in defence of the mon, do thus plead ; that God 

full of mercy and forbrarance , 
iCegerents to imitate , which 
——— 


— — — — „ , — 1 Cy. 11, 30. — 
at any time ind on to a ſinner, de ſe pamas exygeret ;, be that 
ſins, do as it were inſll pumflument upon i 11. 3. And that with a great deal of 
ſorrow, 2 Or. 11, 27. But here they farther objeCt, that in imitation of | 
God, the Magiſtrate ſhould not puniſh thoſe at leaſt that are penitent. But to 
that, it will be a difficult thing for the Magiſtrate to diſcern who are truly penitent ; 

18 ſufficient, no man would ſmar 
King David, 


of puniſhme 
of the Law, ſo that he doth — 6g 
whereunto his fin hath ſubjected him; yet 
rods of men, it plainly ſhews that his mercy is as well ſeen in the extenuation of puniſh. 
ments, as in the total and abſolute remiſſion of them; there 41 mach of mercy and 
the mitigation of torments, and leſſer | 1 deſerve not the name of 1 — 
that we have deſerved greater: even ſo, now God may and — — 
mercy to a ſinner, in remitting the pu.uſhment of eternal death, which every ſinner doth 
contract for his ſin, he do viſit him with an untimely death, either immediately 
by himſelf, or mediately by the hand of the Magiſtrate. 

But others there are again that „that together with the life of a ſinnet all op- 


ity of : whereunto we anſwer, that no man is fo fud- 
rw guy preſſion — bo dOibent 
not his hfe and 
converſation; yet God doth ſometimes accrpe of the will far the dead © fuck cate 


ing of this 
have received 


and ſo that of Seneca might very fly be a 
t abumus, mortem ; that only good thing that 
is death, And that alſo of the ſame Seneca , E. 


TE 


prohibited unto Chriſtians; the contrary whereunto we are taught le 
within the duty of a King includes the power of the Sword, | 
divine vengeance : and in another place he tells us, 
may be made Chriſtians, and that as Kings, 
this general corruption and —_— of mankind 
CEE 
ing that a ick puni inf. 
not as yet fond ſuſſcient to gerte protect he innocent. Neither is it 
pertinent, to propoſe unto all Chriſti iſtrates the example of | 
for their imitation, a man highly famed tor his Picty, by whom all ca 
were changed into ſome ſet vile works, that were to the Common wealth, a 
that with good ſucceſs, as Du teſtifies : Srrabo relates the like of ſome Nations in- 
habiting about Mount Cc, where, faith he, They put no man ts death although they 
offend never ſo highly: yea and the Romans, no Citizen was ever known to be 
put todeath or puniſhed with ſtripes the Porcian Law was made, unleſs for Treaſon, 
or being firſt condemned by the of Rome. Neither is that of Ie to be flight- 
ed, No man will doubt, faith he, but that if 4 ator could be reclaimed, and become 4 new 
man, 4s ſome ſuch there may ſometimes be, ut wer 46, „ 
＋ 
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bve than dye. It is obſerved by Baan, That thoſe Roman-Laws which condemned men 

todeath, were molt of them by the Chriſtian Empet ours into ſome ſmart puniſh- 

ment, whereby both the cond 1 Party was more ſharply urged to repentance, and o- 

thers more affrighted by their laſting puniſhment, Nis records it, That during the See Chap. 24, 
Reign of Jobawner Conmenus , no Male factor was at — —— death. And when Scl. 2. 

ſome ranting Donatiſts had killed two Catholick Priefts, barbarouſly putting out 

the eyes, and cutting off the fingers of one of them, $* Auguſtine beſought Count Marcel Gra. L233 4+ 
l, not to puniſh them by that ftrict Rule of retaliation, whereby they ſhould ſuffer ac. 4. Circuncells- 
cording te what they bad done}, but that he would ſuffer them to live, and to enjoy their 92 

limbs : yet to reſtrain them from the like outrages by ſome hard, yet profitable, labour; 

or to reclaim them from their madneſs by ſome ſmarting puniſhment. For this aſs, faith 

he, «1 called a condemnation. And who under ft and: not this to be a1 well 4 benefit as 4 puniſh» 

ment, whereby neither are the Rewns let looſe to licent io cruelty, nor that wholeſome fl with 

beld, that ſhould work, Malefattors te repentance (An Houle of correttion ſtrikes more ter- 
1 Rogue, than the Gallows; and to be chaincd to an Oar, than Death it 


J 

By that Diviſion which we have made of the ends for which puniſhments were ordained, xm 
it ſeems that ſomewhat was omitted by the Philoſopher Turi, out of whom Gellizs ſaith The imperfe&t 
thus, Whenſoever there ſha'l appear in a Malefaltor great boye: of reformation without pam ſh Diviſions ofpu- 
ment, or ns hopes at all of bit amendment, or that there 11 no neceſſary cauſe to ſear the di of niſhmens reje- 
— — —ů — — —— or that the fon * 
net ſuch 41 s the 4 ary fear to preſerve other? it ; then wherem 
——— bas worth our ab — prnifimens, For he ſeems thence 
to infer, That puniſhments are needleſs, if any ont of theſe ends be wanting; whereas 
on the contrary all theſe ends mult ceaſe, that there be no need of puni Beſides, 
he omits this end, namely, When an incorrigible Sinner @ taken away, to the end that he 
may not commit more or greater ſins. And what he there ſaid concerning the loſs of the dig- 
nity of the perſon inf whom the fin is commirted, was to be extended to other dama- 
ges, which we may have juſt occaſion to fear. Much better is that Partition which Se- De cim. ih t. 
neces makes, In revengins wnuries (faith he) the Law looks at three things, which every c. 21. 
rate likgwiſe to purſue namely, That ether be whom we puon(ſh ſhould amend his life ;, Three ends of 
& that by buy puniſhment others ſhould be meliorated \, or that incorrygtble Maleſattors being taken puniſhing, 
away , they that on — The two former of theſe Philo n Ligatidre. 
commemorates, Pumſbment oftimes corretts and 4 Maleſattor ', but if this fail, 1 
dath cert aunly melior ate thoſe that come to the K e ! Fer many men are inſtrutted by 
ether mens barns, and grow more watchful ever themſelves by fear of the like ſufferings. But in 
that Div on of Seneca, if by thoſe that ate innocent, we underſtand as well thoie who ma 
hereafter be injured, as thoſe who have already been injured, we have à full and perfect 
Partition; eſpecially if to thoſe two words, taten away, we adde or ſuppreſſed. For both 
cue, impriſonment, and whatſoever elſe it is whereby a man is difabled to do wrong, may 
be hicher referred. Bur that diſtribution which Senecs elſewhere makes, is more imper- 
lect, where he faith, Thet in puniſhments this Rule u to be obſerved, That ſome are inflitted 
ts reclaum theſe that are wicked, others to take them away. And yet that of Quimntiban is yet 
more 1m — FO ans not jo much to the fin, as for example. 

From what hath been already ſaid, we may collect how unſafe it is for a Chriſtian, be- XIV. 
ing a private man, to take revenge upon any wicked man, eſpecially by death, cither tor Nor lawful for 
— — Gn ——— — itted by the Law of Na- privateChriſti- 
tions, as we have already . therefore it is a cuſtom among ſome n to infliit 
people, for ſuch as have the ſupreme power to grant Commiſſions to ſuch as out to Sea moe Paik 
to Pirates wherefvever they find them, whereof they may make ule as occaſions by the Law of 
ſerve, to ſhew (if need be) that they did it not upon any private malice, but in obedience 
to their Princes Commands. 72 

Not much unlike unto this is another cuſtom which 1 find in ſome Countries, where e- —_— 
very man that will, is not permitted to prefer a Criminal Accuſation againſt another z but 57h des Cl. 
ſome particular men are choſen, and thereunto commiſſionated by Authority : ſo $8. 8. 
that no private man can attempt any thing that rends tothe effuſion of humane blood, but XV. 
ſuch as are bound todo it by virtue of their Office. And to this hath that Canon of Or toaccuſe a 
the Ehberine Council ref] ich denies the Communioa to any man that ſhall by his v voluntaruy. 
private ſuggeſtion or ion, occaſion the death or proſcription of another. i 

And from what hath been already ſaid, we may collect alſo how unfafe and indecent it XVI. 
is for a man truly Chriſtian, raſhly to thruſt himſelf into fuch publick Offices as to have Or to aſſect ihe 
it in their to ſentence men to death, or to conceit and topubliſh bimfelf to be fit that Office of 2 
ſuch a right of kife and death ſdould be commirred une him, as to the molt excellent of Judge in capt 


all others, and as unto a God amongſt men. For ſurely our Bleſſed Saviours advice, name- 
ſentence upon others _— Match, + 2 


ly, To taky beed, as in acaſe of danger, how we pals 
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what meaſure we mete unto others, we mult cxpcct from God in like caſes) doth chiefly ap 
pertain unto this kind of Judgment. 

XVII. Another notable Queſtion ſomctimes ariſe, namely, Whether thoſe humane Laws 
Whether thoſe which permit the killing of ſome men, do juſtihe it before God, or whether they grant 
Humane Laws only an impunity amongſt men. This latter opinion was much favoured by Covarranis 
char perm the and Fertan; but on the contrary ſo diſtalted by I Af, that be @lls it aborninable, 
man. 40 ewe Without doubt, the Laws may Co both in ſome Caſcs but whether they will do lo or not, 
them a true may be gathered, partly, from the words of the Law, and partly, from the matter, 
right before For if the Laws have regard to the grief and forrow of the Offender, it remits the pu- 
God, or only niſhment, but not the ſin ; as in the Caſe of an Husband that kills his adultetom Wife, 
men n, or of the Wife her adulterous Husband, A Wife taken in Adultery might by the Law 
Grat. Can. 33. Of the Lombard: be killed by ber own Husbhand; but not fo by the Roman Laws: yer if 
. 2. inter bac. he did kill his adulterous Wife, being fo taken, be was cxcuſcd and 12 wow 4 culpa 
£4b. de Civit. wel A peccato, hicet 4 p croiht, not altoretber from the for , thangh from the puniſhment 
_ due by the Crvil Law. For as 8. Auguſtin oblerves, If be that Kah or woundeth 4 Malef ator 
4 be a Mariſtrate, be #3 God's Mimſter, and not to be blamed for u, but if be be a prevate per- 

ung for, be ſhall be jndged an Homecide, becarſe be preſenes to ofer that authority which is 

not given bum by God But if the Law teſpect ſome cnluing miſchicf that is likely ro hap 
pen by the delaying of the puniſhment, then it is ſuppoſed to transferr poblick Authority 
to every private man, who therein is reputed a Magiſtrate. And of this kind is that Law 
in the Codes of J-ftinian under this Title, Quands cet cn ne fine Nader, &c. When 
it is lawful for any private man to revenge himfelt or the publick worſhip without 
a Judge. In which Law, licence is given unto every man, by fevere puniſhments, to 
repreſs Souldiers when they are found ſtraggling from the Army, and plundering the 
Country: And the reaſon of the Law is there added, A. u oft occarrere un tengere, quam 
exitum vindicare j Better it 11 to Qrevent I un their ber. than to revenge them when 
dene. We therefore (ſaith the Emperour) grant you hcence to avenge your own wrongs, and 
What is now tes late judicially to puniſh, we ſhall cn to or by cur Proclemation, 
That no man bereaſter ſpare a Souldier jo plandering, but reſt and aſſault bum with 
Weapons, 4 f be were 4 commen Thief, And of the fame kind alſo is the fi Law 
concerning Souldiers deſert ing their Colours, L aff men know, (faith he) af art 
Robbers and Sou'diers that — the Army, 1 bereby green to every man, for the 
preſervation of the common ſaſety, to execute coma And thus is that of Tertalhan 
to be u o0d, In rees Ae %, & pubbces Hoftes, t hne Ar. , Ar 
tors and publick E nm, every man #4 Ser., There 11 net only in Great Commander? 
Agathicas, lib. and other Potent ates, an wnate and conſt ant purpoſe of doing well to the Fact; but t 11 bath 
4 Llawfal and boneſt for every mar, that will, to be troubled at the c , that hefe the Common 
wealth be bver im; and to promote, as far at be it able, the pablack ſafety and profperity thereof. 
But the right of killing Exiles (whom they alſo call Bannites) di herein from th 
mentioned in the ſaid Laws: For as to the former , it is neceſſary that they ſhould be 
— ſentenced unto death before they be killed. But as to theſe latter, a general 
ict, together with the evidence of the Fact, is as authoritative as a — — 
ly denounced. So thought Q, There are ſome crime? ſo evidently t againſt the 
DeR. 206. —— that the very fbr of them it enonrh to juſtific our v 1 

XVIII.. Now let us ſe whether all acts are ſuch as ought to be puniſhed by Laws. And 
Whar acts are certainly they ate not: For, in the firſt place, the internal acts of the mind, although 
puniſhable by they afterwards come to be known unto others, as by confeſſion, or by ſome other acci- 
The inrerng} dent 3 cannot be liable to the puniſhment of men, becauſe it is not agreeable to humane na- 
atts of the ture, that any right or obligation ſhould ariſe from acts merely intergal. And in this 
mind. ſenſe are the Roman Laws to be underſtood when they ſay, Seen, 4 8. 

rers, (which we render thus, Thought is free ) yet even theſt internal acti, as they have 
their influence upon the external acts of the Body, have their eſtimation, not properly of 
their own, but as thoſe external acts deſerve more or lefs puniſhment, according to 
internal ones of the mind. 

XIX. Thoſe acts that are inevitable to humane nature, ate not to be puniſhed by humane 
Such as are in- Laws, For though nothing be imputed to us as a fin, but what hath the concurrence of the 
evitable to hu- will, and is done freely ; yet to abſtain altogether, and at all times from ſin, and over all 
mance ume. temptations ſtill to emerge Conquerours, is above the ſtrength and condition of humane 

Nature: whence it is that all forts and Sets of men have cſtecmed it natural for man to 
fin. As among Philoſophers, Sopater, Hierecles, Seneca ; © Jews, Phils, amongit 
Hiſtorians, Thucydides ; and amongſt Chriſtians very many have left us their teſtimony up 
Sendcire,c.1g, On Record. There is no man to be found that can un all things juſtific himſelf, faith Seneca 
A little before he had ſaid, Amongſt others the calamitier that attend Mortals, this is one, 
namely, The darkyeſt of the underſtanding, winch betrays #1 net only te 4 neceſſary of ering, 
. 6 te th love of errors, And preſently aſter, Qu He oft gas ſe profitetar ommbur Lage 


en wa erntenn ” 


— 


„ 
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Asten; whe 11 be that can bus wenocencyto all the Laws ? and in another place, pecca De Clem, l. t. 

e emer, &c. we bave all ſinned, ſome more, ſome leſs ; ſome intentionally, ethers haply by the © f. 

prrſewaſion of ethers, or viclently carried away by the lewdneſs o — 9 ns through le- 

wity, not adhereing te good counſel, and ſome upon the ſuddain approach of ers, loje our 

wc ency though wrndiingly, and not without ſome reluit ancy : neither do we fin only for the 

preſent, but we will conturne funning to our death, and although 4 man do purge his conſcience 

weuer fo well, ſo that * dath ether diſturb or dec erte hum, yet 14 it but by ſanmug, that we 

arrive at this inen. Thus likewiſe Aeli, in Procopunt, net at all to fin, falls net 

wider the power of bumane nature, neither can our weakreſs bear it © St pimendas oft, exique pra» Cod 2, 

vane male fic: ige eſt, pans nemnens «xcupet \, if ſaith Seneca, eviry man that 11 of 4 

depraved nature were to be neceſſarily puriſlit, 119 man would ro unyu11ſhed. To the ſame pur- 

poſe is that of Sepater , He that will ſo puniſh, as if be would bave men altogether without fault, 

ma'# needs exceed the natural bounds of correction, Of the fame mind was Diodorus Sic ulum, 

Seriitly te obſerve whatever ut done anuſi, and ſevercly to pumſh every off erice, is a wrong done to 

bum ane ſraidty, and to forget the weakneſs that 14 common to all mankind. For as the fame 

Sopater Haiti wilely, Our leſſer and as it were, daily ſlips of wnfirmuty, are rather to be 

counroed at, than he. And indeed it may well be doubted, whether ſuch as theſe, 

may properly be called fins; becauſe though we have freedom as to this or that lin, to 

do it, ot nut todo it; yet not at all to fin in reſpect of our natural frailty is impoſſible 

Every Law then (as Plutarch in Solon ſaith) ſhould command thangs poſſuble, if it intends to pn 

A few profitably, and not 4 multitude ably. Some lins there ate that are incvi- 

table, not imply to mankind in general, ro this or that particular perſon, or to this or 

that particular time, ot age, by reaſan of ſuch or ſuch a temperament of the body ſtrong- 

ly inclining the mind, as Scueca ohſet ves, Morum vari ates muxtura clementorum fac ii ; the 

variety that there 14 un ment manuert, is occaſioned by the various mixture of the elements, Or 

by ſome overgrown cuſtoms, which notwithſtanding ate uſually puniſhed, not ſo much 

tor themſelves, as for ſome former errouts; as cither for neglecting the remedics where 

by they might have been prevenred , or becauſe thoſe diſeaſes of the mind were volun 

tacily contracted. Let's daughters made him drunk, and then lay with him, but he knew . . Cu. .. 

t not; whereupon St. Aug. — this ſentence on him, That he deſerved to be puniſhed, Q. 1. c. intr;- 

. for bu „ but for bus drunkenneſs. unt. 
idly, Neither are thoſe fins to be puniſhed by humane Laws, which are neither di- XX. 

reftly not indirectly againſt humane Society, or againſt any other man ; becauſe there can Nor thoſe that 

be no reaſon _ ſuch offences ſhould not be referred to the ſupreme Tribunal of are neither di- 


God himſelf, who is molt wiſe to underſtand, molt righteous to — — and weigh, and — _— 


molt mi to and puniſh them: wherefore all humane puniſhments as to ſuch fins ;; 
we 1 and therefore vain. Hence notwithſtanding, we ate to except ſuch — Fn 
puniſhments as tend only to reformation, although haply it may no way concern others 
neither are thoſe fins to be puniſhed by humane Laws, which are oppolite to ſuch ver- 
tes, asthe Laws do not compel, but perſwade only, and cxhort us unto; as thoſe of mer 
. liberality, gratitude, cc. Seneca diſcuſling this queſtion, whether the lin of iugtatitude 
be puniſhable, reſolves it thus, Cv res boveſtifſima fit referre gratiam, deſinit honeſt a eſſe ſi ye Benef. is 
arceſſaria t ſance to be thankful is a thing emmently boneſt, it would ceaſe to be ſo were ut ne- 3. c. 6, 5. 
ry; which he thus explains in the ſubſequent words: For (faith he) f te be withankful 
were pun ſbable, no man would more commend « thankful man, than he doth that man that re- 
Fares what was depoſited with him wn truſt , or that man that pays his juſt debts : neither whereof 
dn with boneſty be detained \, and therefore are not courteſies but debts , which whoſo willing- 
ty pays, we do not fo preperly commend, as diſcharge bim Non erat res glorioſa gratum ifſe, mſs Lih. 4 Cent. 23. 
myratum ſauſſe trtum fit , ut were not ſo lovely, ſo grateful 4 thing tobe thankful, iſ to be unt han. 
{ot were not ſafe. (He that provides alimony for his wife and children, or that feeds 
pays his ſervants for their labour, deſerves not thereby the honour of being reputed li- 
ber al or charitable, becauſe haply he doth it for fear of the Laws, which have power to 
force him to do it But him relieves the Poor, cloaths the naked, redeems the ca 
Uve, we commonly 1 — and extol for his charity ; becauſe theſe acts depend wholly a 
upon the freedom of the will, and if he did them nor, no Law can puniſh him.) So Se. ci, 23. 
"4 the lather , Thou wilt ſay wits me, we are no where commanded to do this : whereunto contoy. 24. 
he anſwereth , Hum res </timatio immenſa eſt, it aque nulla vinditta et; becauſe the eſteem of 
« Ir atef nl man 14 ſo preciont, for (as Solomon faith of a vertuous wife, His price is above rubies) 
therefore there ts 110 proinſhment awarded uno the une ateſul ; - ſuch as theſe, are not ſo pro- 
periy wiees, at defeits of vertu, ſor which, chidden we may be, but not puniſhed. 

It follows that we cuquire, whether Magiſtrates may ſometimes forgive or pardon of- XXI. 
fences; which the Stoicks deny, but upon very te peg, Ag For they ſay, all ſins are Whether iz. 


equal, and therefoxe if ſome, then all are equally to be puniſhed. Again, a wiſe man fay they, rom ny 

(and ſuch ſhould every Magiſtrate be,) — to look ſtraight forwards to what he ought —— 

to do as a Magiſtrate, and not to do any thing contrary to his duty Beſides nr frag. tit, de Me 
they, . t. 
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Cicers pro Mw» they, i the remiſſion of prnſbment that is dur j but a wiſe man will do but daty, and give unte 


rens Stn. tt 
clem. an fine. 


XXII. 
— 
EY 
ae 


Frilase 12. 15. 


Ad. Q. frat. 1, 
2. 


XXIII. 
Vet not always. 


man what 1s bis due : But the fallacy lies in the word duc; for if by due, we mean that 
which a man may lawfully do without injuring any, then it will not follow, That he that 
doth not puniſh, doth not that which he ought to do. But if by the word dur, we underſtand 
that which we muſt do, then we anſwer, that there is not always ſuch a ncccſlity ;, for in 
this ſenſe, though the offender be by the Law puniſhable, yet is it not always neceſlary 
that he ſhould be puniſhed : for thus, the puniſhment is not always due, but lawful only, 
And this may hold true as well before the penal Law is paſt as after ; againſt theſe Sto- 
icks Diodorwe Siculus in his fragments argues well, Vena melir pan exattione;, it ©t 
much better to pardon then to exalt puniſhment. So doth St Cyprian for Chriſtians, There u 
(faith he) 4 great diſt ance between the opinions of Philoſophers and Stoick; „ who bold all ſin; 
te be equal, and that a wiſe man muit not eaſily be bended;, and the opinion of Chrittians, who 
bold that to remit puniſhment ii ſometimes better than to cx it 

The Maleſactot may be pardoned before the penal Law be ordained ; for doubtleſs be 
that offends, lies undet a puniſhable condition naturally: but yet it follows not that he mutt 
neceſſarily be puniſhed, For as Julian ſpeaks of Enſebia , though ſome there be that deſerve 
to be treated ill, and punſted, yet is there no neceſſity that theſe ſhould be deſtroyed : He cauſe this 
depends upon the coherence that there is between that puniſhment, and thoſe cnds whe! c- 
unto puniſhments were ordained : wherefore in cafe Firſt, theſe ends be not of thetaſelves 
in a moral cſtimation —_—_ Or ſecondly , if there occur other ends on the oppolite 
part no leſs profitable or neceſlary. Or thirdly, if the ends propoſed by puniſhments, may 
haply be by ſome other ways obtained ; then it is plain that nothing cau preciſely oblige 
us to require puniſhment. 

As ſor example, in the firſt caſe, when the offence is ſo privately committed, that few 
perſons take notice of it, aud the publick traduction whereof would be not only unucceſla- 
ry, but haply damagable; were it not bettet to connive and diſſemble the knowledge of it, 
and not at all to puniſh it, than by puniſhing it, to make it the more publick (as in the caſe 
of Scandal ?) ſo Cicero of one Zenxis, Adduttum im judicum, fortaſſe dimutti non oportrerit, con- 
= vero ad judicium neceſſe non ſuit; being brought unto | „ be ought not 1 be diſmiſt | 

to have brought lum unt o ju there was no neceſſuty. ain in the ſecond Cale , iomc- 
times the end that we propole to our ſelves in puniſhing is overbailanced by tome cther 
ends which are no leſs or neceſſary: As when the offence is committed by one 
who either in his own perſon, or by his parents, hath highly merited from the Common- 
wealth. For then as Seneca well obſerves, Beneficium ſuperveren: ere inju iam non pat it ur; 
we cannot ſee the injury done, for the glory of bus preceding merits, Thirdly, ſometimes again 
the end that we propoſe to our ſelves «> — ing, may better be obtained by ſome other 
ways, as when reproofs will ſerve to reform an offender, what need is there of blows ? 
or when a man is ready to ſatishe an injury with an ingenious confefſion, and an humble 
ſubmiſſion,it is in vain to exact puniſhment ; whereunto that wiſe Hebrew had reſpect when 
he ſaid, That it became the juſt to be merciful. For ſeeing there is no puniſtment, eſpeci- 
ally if great, but in it ſelf conſidered hath ſomewhat in it that is repugnant, not to juſtice, 
but to charity : Surely common reaſon will eaſily be perſwaded to abſtain from it, until 
by arguments drawn — a greater charity, and a more univerſal good, ſhe be irte- 
ſiſtably overborn, and hindered. Very appoſite unto this, is that of Sopater, where he 
ſaith, 7aſtitie pars illa que contracts ad æqualit atem reducit, omnino reſpmt omne gratie genus: 
at ea pars qua circa delitta occupatur, non recuſat ſuavem & blandam gratiarium faciem 3; that 
that part of juſtice, which weighs all contr atts in an equal ballance, utterly rejetts all kind of favour : 
but that which us converſant about offences, refuſeth not ſometimes the mec and lovely face of the 
graces, The meaning of the former part of this ſentence, Cicero delivers intheſe words, The 
way of 2 this right is in ſome things to do nothing through favour : And the latter part of 
it Dios Fraſienſis thus explains, Bom preſid's eft 1gnoſeere ; it is the duty of 4 good Prince 
to forgive. And in Favorinusalſo we read thus, That which men call clemency is nothing 
elſe but a ſeaſonable mitigation of the rigour of the Law. 

In puniſhment theſe three things do offer themſelves to be conſidered, Either that they 
ſhould be altogether exacted, as in ſuch crimes as are of dangerous Precedents; among 
which, Foſephus reckons Parricides, which as who ſo commits, violates the Law of nature, 
and takes away the life of man; ſo he that doth not puniſh, doth himſelf ſin againſt humane na- 
twe. Or, ſecondly, That they ſhould not at all be required, as when ſome publick 
good requires that it ſhould be alt r omitted : or, thirdly, That either of theſe 
may be done lawfully. This is i by Seneca, where he ſaith, That clemency de- 
— _ own free will. But then ſay the Stoicks, Parcit ſapiens, non ignoſcit ; He 
ſparer, 7 not, As if it were not as lawful for us (with the vulgar people, being 
the Maſters of ſpeech) to expreſs that by the word pardon, as for them to do it by the 
word ſpare. But not only herein, but in many other caſes we find that to be true, which 
Cicero, Galen, and many others have obſerved, That moſt of the diſputations of the Stoicks 
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are about words only, which a Philoſopher ſhould principally avoid. For as he that wrote 

to Herennus truly notes, Vitroſum eſt Conrover fiam int endere propter nommum mut. itionem ; ith z. 
To beighten Controwey [es avout the chanoe of names, it vitiouws, And as S* Aug uſt ine argues 
againit the Academicks, Twpe eſt diſputationbus in verborum queſtione immorart, cum cer- 

tamen nullum de rebus remanſerit 3 It u abſurd to conteſt about words only, when there remains no 

d1ff rence at all about things. 

But the pardoning of otſences after the penal Law is paſt, ſeemsto be more inconſiſtent XXIV. 
with the integrity ot a Prince; becauſe he that is the Authour of the Law, is in ſome mea- Yea and after 
ſure bound up by his own Laws, which is true as the Law-maker is a Member of the the penal Law, 
City, and as ſo only con!.dered ; but not as he ſuſtains the authority, and is as it were the #74. ſup. c. 4. 
Body of the Commonwealth : For, as ſuch, he may take away even the whole Law; for . 12- 
the nature of an humane Law is ſuch, that it depends upon the will of the Law-maker, 
not in teſpect of its iuſtitution only, but of its continuation. But in caſe he do ſubvert Humane Laws 
or take away any Law without ſome probable reaſon or cauſe, he ſins againſt the Rule of Aterable 
Polity. But as he may take away the whole Law, ſo alſo may he take away the condemn. — made 
og power of the Law, as to this or that perſon, or to this or that particular Fact, the ſame 
Law remaining in force as to others by the example of God himſelf, who, as Laitantin: 
obſerves, when he inſtuuted Laws for men, did not intend to depreve himſelf of the power of 
pardomng ſuch as ſhon'd offend againſt thoſe Laws. It is lawful for a Prince to revokg the ſentence 
of death, and to abſolve a perſon, though condemned to dye, ſaith St Auguſtine; whereof he adds 
tis as the reaſon, Q non oft ſubjettus Legibus, qui habet in poteſtate Leges ferre; Becauſe 
be is not ſubject unto Laws, in whoſe power it 1s to make Laws. For the condition of a Mags 
Hate is one, and the condition of a Prince is another; the Magiſtrate is corrupt, if his Sentence 
be more remiſs than the Lum: but to mitigate the rigour of a ſevere Law, 1s ſometimes the Glor 
of a Prince. Seneca (peaking in the Perſon of Vere faith, Occidere contra Legem nemo poteſt, Symmarhus,lit. 
ſer dare nemo, prater me, Rull contrary to Law no man can, and ſave none can, beſides my 3. Ep. 53. 
e, But this alſo mult be underſtood fo, that it ought not to be done without probable 
cauſe ; but what theſe probable cauſes are, though it cannot be particularly defined, 
yer mult we grant that they ought to be greater after the Law is paſt, than thoſe that were 
looked at before ; becauſe unto the other cauſes, for which puniſhments are required, there 
is ſuperadded the authority of the Law, which is fit ſhould be maintained. 

But the Cauſes exempting any man from the penalty of the Law, are uſually either in- XXV. 
trinſecal, or extrinſecal. Intrinſecal, as when the puniſhment compared with the Fact is Cauſes freeing 
ſevere, if not unjuſt. from puniſh- 

Extrinſecal, When a mans former merits, or ſome other thing commending the per- — 
ſon offending, pleads ſtrongly for his pardon: Or when we diſcern ſome extraordinary XXVI. 
hopes of future good in the Delinquent : but eſpecially if the reaſon of the Law do at or extrinſecal. 
leaſt particularly ceaſe in that Fact for which the puniſhment is to be inflicted: For al- 
though the general reaſon of a Law, where it is aot counterballanced with a contrary 
reaſon, is ſufficient to uphold the vigour of the Law; yet the failing even of that which is 
the particular reaſon of the Law, doth fo far operate that the Law may more eaſily, and 
with leſs detriment to Authority, be diſpenſed with; as Gratian proves by many inltances. c. 1. g. 
And this uſually falls out in ſuch fins as are committed through ignorance, though not al- 
together blameleſs, or through infirmity of mind, which haply might (though not without 
much difficulty) be overcome. Whereunto a Chriſtian Prince ought to have ſome regard 
in imitation of God himſelf, who in the Jewiſh Law did mercifully provide that moſt ſins 
of this nature ſhould by ſome kind of Sacrifices be expiated; as we may read in the fourth 
and fifth Chapters of Leviticns. And as in the New Teſtament we may find confirmed 
both by words and examples, wherein he declares how willing he is to pardon ſuch ſins to 
thoſe that repent : as Luke 23. 34. Heb. 4. 15. 1 Tim. 1. 13. And by thoſe very words of 
Chriſt, Father forgive them, for they know not what they do. By which words Theodoſius the 
Emperour was ſo wrought upon, that he freely forgave the Antiochians, whom he had 
purpoſed to deſtroy, as S* Chryſoſtome records. 

Hence then we may diſcern the errour of Ferdinandus Vaſquins, who tanght that the XXVII. 
La ws were in no caſes to be diſpenſed with, but only to ſuch wherein the Law-maker, Yea though no 
had he been conſulted with, would have confeſs'd, That it was not his intent that in that ſuch exempri- 
Caſe his Law ſhould be obſerved. For Vaſſuus there doth not well diſtinguiſh be- aue 
tween the equitable interpretation of the Law, and the relaxation of ir ; whence it , 1 
that in another place he reproves Thomas and Scotus for ſaying, That the Law was bind- 
ing, though the reaſon of that Law did particularly ceaſe; as if they took the Law to 
conſiſt in the bare letter, which they never thought. But every relaxation of the Law, 
which may be, and often is, either granted or omitted freely at the pleaſure of the Prince, 
is ſo far ſrom being referred to equity properly ſo called, that even that relaxation which 
is due, either out of charity or polity, is not to be referred thither. For it is one thing to 
take away the efficacy of the Law, upon ſome probable cauſe, or upon fome urgent occaſion b 
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and another thing to declare that that Fact was not at the Lau- making ſo much as thought 

upon by the Maker of it. But let this ſuffice concerning the taking away the punith- 
ments. Now lct us ſce what may be ſaid concerning their infliction. 

By what hath been already ſaid, it appears, That in puniſhments two things are conſi- 

derable, Firſt, The merit of the Crime; ſecondly, The profit that redounds by the pu- 

+ niſhment. As to the former, Nemo punendus eit ultra meritum, Ne man ought to be punt (h. 

n £4 beyond the merit of bus offence : for, as | ſaid before, There ought to be an <quality be- 

tween the fin and the puniſhment, according to that of Horace, 


— —— ad(it 
Regula peceatis, qua pands irroget aquas. 


Let ſins have Rules, which equal pains require, 
And not plague petty faults with Rods of Wire, 


See to th pur · Whereunto we may add that of Cicero to Brutus, There is (faith he) 4 moderation to be uſed 
4: well in proniſhung as in other things. And therefore Phi calls puniſhment the valua- 

: tion of a crime. And 4 Ariftides ſaith, That it is agreeable to humane nature that there 
Lib. 1%. hould be bounds preſcribe, beyond which revenge ſhould never ſtray, (in imitation of 
Vid. ſup. Set, God himſelf, who when he proceeds to Judgment, is faid to lay Judgment to the Rule, 
11. & tib. 3. and Righteouſneſs to the Ballance, as ii he would retale it, as it were, by weight and mea- 
< 11. ſe. 1. ſure.) But Domoftbenes in his Epiſtle for Lycurgns's Children, doth not approve of ſuch an 
tLeutt. equality as is barely in weights and meaſares,but with reſpect had to the purpoſe and in. 
tent of the Delinquent z and then he concludes , That within the Bounds of Merit, all 

— be puniſhed more or leſs, fo far forth as the puniſhment ſhall be thought profit 


XXIX. In the merit of the crime, three things are to be examined; Firſt, The cauſe that did 
The * ought to have reſtrained, and, Thirdly, The fitneſs 


part 
Jam, 1. 15, affeCtions; So ſaith St. James, Luſt concerveth, and bringeth forth ſin. 
Notion, Luſt or Appetite, I com nd alſo that vehement dere of decli 
thing that may hurt us, which of all others is the moſt natural, and fo the 
cent, Oft-times a man is almoſt inforced upon a fin, to avoid ſome preſent danger, as whea 
to avoid death, impriſonment, torment, or extreme poverty, he doth ſome act of vio- 
lence or injuſtice, and then the fear of the evil that purſucs him ſeems to render bis fin 
the more excuſable. Whereupon hene inferrs, That if a rich man be unjuſt, be de- 
ſerves doubly to be pumiſbed, in reſpelt of be ſuffers for the like fin who «1 | 
verty. For before ſuch Judges as haue any E 
pleads ſtrongly for pardon; whereas they who, ſur ſcut > 
tonneſi, can have no excuſe at all for their wickedneſs, Thus doth Polybias excule the A 
nane , that to avoid that imminent danger that threatned them, were enſorced to 
break the Articles of their League with the Grecians againſt the Etolians. The more 
vehement the temptation is, the more pardonable is the crime, A Woman of 
Gel. . 12. c. 17. Gellins tells the Story, was convented before Cn. Delabella the Proconſul of . 
ſoning her Husband and his Son at the ſame time. The Fact She confeſs d, alledging, 
That She had good cauſe ſo to do; becauſe her Husband and his Son had betrayed and 
murthered her own Son by a former Husband, being a young man, innocent, and of fin- 
gular hopes; which Fact was ſo clear that it could not be denied, Dolabella calls a Coun- 
—— durſt paſs Sentence in ſo — — for the Womans — — 
e thought, ought not to go unpuniſhed, the revenge She 
—— Son; appeared to be ut jſt. In cove — > 
judped by the Arcopagites, as being the knowing and experienced Judges of t 
Age, who upon a full — ol the Cauſe, adjourned the determination of it for a hundred 
years; by which means neither acquitted the Woman of her crime againſt the Laws, 
nor condemned her, though guilty ; becauſe the violence of the temptation pleaded for 
pardon. Theleſs of provecation a man hath to do evil, the greater is bis ſn, Whence Ars 
fore inferrs, That the fin of incontinence 114 greater than that committed . ſear, becauſe 
it is more volunt ary ; for what a man doth out of fear, is to preſerve lune deftr nition : 
See Prov.6.30, and in ſuch a Caſe there is a force upon the will, But (ult 11 concerved within ws, and there 
$0, 32- fore hath the more of evil, becauſe it hath a larger ſhare of the wil. With whom accords 
Philo upon the Decalogue, All other vehement perturbations of the mind are occaſioned by the 
aſſault of ſome ontward temptations, which ſeem to bappen againit our will ; only our lofts, * 
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cauſe they are concerved within us, can be imputed to none but our ſelves. All fins, faith Cry. 
ſoftome, merit not the ſame pumſhment, but thoſe deſerve the ęrcateſt which might eaſiest be 
reſiſted. Hence it is, that in another place he inferrs, That the Slanderer is a greater fin- 
ner than a Fornicator, a Thief or an Homicide, becauſe theſe may have vehement tempt ations, 
but the Slandercy none but ns own Will. Alen do not diſpiſe a Thief, if he ſteal to ſatisfie his 
own foul when he is hungry; but he that commutteth Adultery with a Woman lac eth mers 
ſtanding : He that deth it deſtroyeth bis ewn ſoul, Prov. 6. 30, 32. All other appetites do 
tend to ſome good. either nd imaginary ; thoſe things that are really good, belides 
virtues and their actions which cannot cntice unto hn, (being aiwayes at peace among 
themſelves) are cither delectable, as plealurcs; or tuch as are deſit able in oi det to things 
that are delectable, which we call things profitable, as abundance of all outward <njoy- | 
ments. Thoſe that are imaginary only, and not rcally good, ate cither the cxcellency 

that we think we have above others, as it is ſeparated from virtue and profit, or te- 

venge , both which, the more devious from Nature they are, the wor ſe they are. (Na- 

turalia defideria fimta ſunt, ex falſa opimone naſcentia 1b defiant non babent 5 Our natic- 

ral wants (faith Seneca} are eafily ſummed up, but theſe that are greunded rpm 4 falſe op- 

on are infiuite.] Si John collects all the provocations to lin under theſe tirce heads, the f Joh. 2. 16. 

laſts of che fleſh, the juſt of the eyes, or the pride of life; the fn ſt whercot compre- 

hends the deſires of pleaſure; the ſ.cond ol profit; the third of vain-glory and anger. 

And Phils in his Expoſition of the Decalogue derives all that is Evil from the deſites ei 

ther of Riches, Honour or Pleaſure. And Lait ante deſcribes the office of Virthe to c 1414, 5, 
ſift in the ſuppreſſion of our anger, in bridling of our luſts, and in the moderating of our de. 

fires of riches, For (faith he) almo#t all our unjuſt and wicked attions do ariſe from one of 

theſe affettrons, which elſewhere he repeats. 

The general cauſe that ſhould reſtrain us from fin, is, the injuſtice of the faſt : For we XXX. 

ſpeak not here of all ſins, but of thoſe which have reſpect to ſomething without the per- The Cauſes re- 

ſon ſinning. Now this injuſtice is ſo much the greater, by how much the damage there- training from 

by done to another is greater. And therefore thoſe are the greateſt injuries that are a- fen. 

ctually conſummated, and thoſe the leaſt, which though they have made their progreſs 

— ſome Acts, yet are not arrived to the utmoſt Act: For which teaſon the covet- 

our neighbours goods, is placed by Aeſes in the rear of the Decalogue, as being 

a (in of the loweſt form, or, as it were, but an introduction to lin, which the farther 4t 

goes, the worſe it is. In either of theſe kinds, that is eſteemed the greateſt crime, which 

diſturbs Common Order, and thereby gives offence to moſt men. After this follow the 

injuries done to particular And of theſe the higheſt is, that which touches the 

lite of Man, expreſt by s in this Precept, T hen ſhalt nor K. The next is, that injur 

done to a Mans Family, the foundation whereof is laid in Matrimony, contained in theſe 

words, Thos ſhalt not commit Adultery. The third and laſt are, ſuch as are committed a- 

_ a Mans private Eſtate, either directly, as by ſtealing ; or indirectly, as when by our 

alſe Teſtimony we prejudice the Right of others. Thete may be yet more acutely divi- 

ded : But it plcaſed Almighty God in the Decalogue to follow this Order. For under the 

name of Parents, which are Natural Magiſtrates, it is fit that Magiſtrates and other Ru- 

lers and Governours ſhould be comprehended, by whoſe Authority Humane Society is 

maintained. Next unto this follows the Iaterdiction of Homicide ;, the Inſtitution of Ma- 

trimony, and the prohibiting of Adultery ; then Theft is forbidden, and falſe reſtimonies : 

and in the laſt place, ſuch fins as are inconſummate. Neither amongſt thofe Cauſes that 

ſhould reſtrain us from ſin, are we to place that ſingle damage only, that is done directly 

againſt others; but that alſo which is probably conſequent toit; as in firing an houſe, 

making a breach in the ſea-bank, or in a bulwark wherein the lives and fortunes of man 

Families are concerned. Moreover that Injuſtice, which we put here as a general cauſe 

of reſtraining from ſin, is ſometimes aggravated by the addition of another crime ; as our 

impiety to our Parents, our inhumanity to our Kindred, our ingratitude to our Patrons 

or Henefactors. Again, afin is re the greater being the oftner committed; foral- 

much as en habit of evil is far worſe than ſome particular acts of evil. Ouce ts erre is par- 

donab'e : but in indem ſepuce errare emote oft ment; To daſh oftin aramit the ſame ſtone 1 
folly, nay, madneſs ;, the oftner we offend, the greater pumPſhment we deſerve. And from hence 

we may collect how far forth that was naturally Righteous, which was uſually done a- 
mongit the Perſians, who before they paſſed ſentence upon a Maleſactor, looked back to The P17: | 
his former life, and compared it with the preſent Crime he ſtood convicted of; for they Cuſtom. 

— it unjuſt to take away the life of any man for one evil act, unleſs the whole 

courte of his life had been otherwiſe ſinſull. And indeed what A Pollio faith, is very 

true; We are not to judge of any perſon by particular 44 7, but by has conturned habits 

(Neac are to be accounted notoriouſly wicked, but they that have long per ſiſted in a con- 

Hant courſe of wickedneſs, Nemo repente fit peſſimus ; No man arrives at the beighth of tn 
pudency at the firſt : For our innocency leaves us not but by degrees; and boldnets, tha 
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it may learn not to ſtartle at groſſer villanies, gathers 
quent committing of leſſer ones.) And yet what e judg- 
ing of mens preſent Crimes by their former lives, it to take place in ſuch only, who 
being otherwiſe not wicked, have been on a ſudden furprized by the ſweetneſs of ſome 
particular ſin : But not in thoſe who have changed the whole courſe of their former lives. 
For of theſe God himſelf by the Prophet Ex laims, that he will have no d 
at all to their former deeds; whereunto that may very fitly be applyed, 
They deſerve doubly to be puniſhed, becauſe they are ate goodneſs, and degenerate 
from Virtue to Vice, And therefore it was wiſely provided by the Primitive Chriſtians in 
their cenſures of other mens failings, That no Judgment ſhould barely for the crime 
committed, but with tetroſpection on their fore-paſt lives, on what followed ; as 
Lib. 3. 4 S. may be ſeen in the Council of _ and others: 80 S* Chryſoftome, Prmniſhments are not 
cerdotio. alwayes to be inſlacled according to the ſole meaſure of the Crimes : — — 
the mind and manners of bum that com them. a Law bring once againſt 
Rom. 7. 13. any one Vice, makes a fin exceeding finfull : So $* Ang. Lex probibent ononia delitta con- 
— geminat; The Law in pr doubles all eff ences ; for it i not 4 ſingle fin when we com. 
T mit not that only which in in it ſelf evil, bf that ſo which is forbidden us. And by this ar- 
gument S* Paul aggravates the fins of the Jews, in reſpett of theſe of the Gentiles, becauſe 
they bad the Law to dirett them. We mult not therefore be raſh in judging, ner ( as Ceere 
adviſeth) in grave and ſerious things determine of the will and intentions of 
cuſed barely by the ſalt, but by bus manner and caſtome of lrg. 
ly be enſnared by the ſweetneſs of a fin, or by the ſudden guſt mptations, and yet 
in the general courſe of his life he may retain his integrity : The heart of Af is faid to 
be upright all the dayes of his life; and yet when he was ſick, it is objected againſt him, 
That he ſought unto the Phyſician and not unto the Lord.) 
Now before we can rightly underſtand how to puniſh, we muſt know the aptneſs and 
far of offenders to apprehend the cauſes which do either excite them to commit. or 
of- reſtrain them from committing of ſin : Now this aptneſs or capacity of theirs, we may 
which is Bueſs at, by eithet their temperament of body, age, ſex, education, or ſome of the cir- 
cumſtances of the act. For it will calily 9 41—— that children, women, fools, illi. 
terate perſons, and ill educated, cannot ſo well diſtioguiſh between juſt and un 
fell and unlawful, as they that have more perſpicacity and ingenuity z and 
—— —— ⏑ —— 
ſanguine complexion are to dalhance; fo young men are propenſe to 
men to another; inſomuch that Natare ſeems to plead ſomenbat in their 
Rr — 
And Athengh it cannot exempt them altoget om pumſbment, yet without " 
— 1 toler able. — ———ů— i 
gets a fear, and then we raſhly adventure upon a fin to avoid that danger : 
—— wg woke ; injury ſets our hot blood on boili 
iately before reaſon can interpoſe, we attempt a 
ions of paſſion, and not the deliberate acts of the Wi | 
Ives more excuſable than thoſe which ariſing meerly out of the 
ſault us not ſo violently : And therefore may cither 
Dt Providentia ther matter wherein to delight without injury to any, 
In Epi. ad he) ſecks coition only, but not with this or that particular : 
-— * and are much more natural than covet „ or an nordinate 
7-618 ceſſary. For this is generally to be obſerved, That the more the 
its free choice, or in the act of diſcerning 


— 
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And what we every where read in Comedians, concerning the dotiog love of old men. From 
theſe cauſes we ought to gueſs at the merits of mens uns, and to fit their puniſhments 


The Pythagoreans hold that juſtice requires vd Ae, (5. e.) a fulferance in the like xxXII. 
kind by way of z; which is true, but not fo to be underſtood, as if he that hurts Counter. puiſi- 
another deliberately, and without any juſt cauſe given, ſhou'd ſuffer juſt ſo much again on cejedied. 
and no more. For the Law of Afoſes it fe, which is a perfect pattern tor all other Laws, 
rejects this expoſition ;, for it — That he that ſteals any thing from another, ſhould 
rellore four and hvefold : the Attick Law did require, a Thief beſides a 
double reſtitution (whereunto that of S* eb Rev. 18. 6. refers) ſhould remain in bonds 
for certain days, as Vemoſtbenes teſtifies. And when the Aryans had without any right, cont. Timecr. 
extorted tribute from the Thebans, Herenle: compelled them toreftore it unto them double, 
as Apellodaras records it, Ariftides alſo of the Grecian Laws teſtifies, That the imjaved perſon £46. 2. Laute. 
* te recover more than the damage faſt aned by way of revenge: whereot St. Ambroſe * 
gives this reaſon, & » farem 4 detrabends, aut pans deterreant, aut multts rrvecent that ſo be office 3. c. 3. 
they may ue the 1 beef from bu: 1 by the „ r diſcourage hum by the mull}, 

Seneca (ſpeaking of judgments to be inflicted after this life, faith : 


Sceler a tax ant ir mode 
Mare noftr 4. 
Our Crimes with greater are there 
rale obſerved a Law a the Indians, That if ove man Bad maimed or diſmembred Lib. 15. 
ether, beſide! the common of retaliation, be was to loſe bus hand. And in that book 
which is entitled A, Morals, we read, That it u juſt, that be that willingly puts out Lib. 1. c. 34 
uber mant che, fhoult ſuffer net only in the like kynd, but ſomewhat more. For as Phils in 
his Special Laws obſerves, It is not equal that the nocent and the innocent ſhould ſuffer but 
alike, And from hence it is, that the very attempt to commit ſome ſins, though not con 
— —ö—ä— — 2 — — — = 
—— nm my ys intended : as we Dent. 19 19. int 
caſe of a teſtimony ;, fo — — his Wife of 
whoredom to defraud her of her dowry ;, the like we may read Exed. 22. 9. Asalſo among 
the Roman Laws it was That he that carried a weapon about him with an intent to 
Kill a man, was to have been puniſhed as though he had done it. And if it be objected, That if 
— — Aha with death, ſurely the execution ſhould be more ſeverely 
puniſhed : 1 anſwer, —— — — than death, and becauſe a 
man can dye but once ; therefore we neceſſarily aquie ſce in this puniſhment, becauſe 
we can go no further, unleſs we do ſometimes add thereunto ſome kind of torments, to 
make death it ſelf the more terrible. 
Puniſhments are not to be conſidered barely, but with reſpect had to the quality of him XXXII. 
that ſuffers them. The ſame mulct or fine that is grievous to a poor man, is no puni In 
at all to the rich and the Stocks or „ which by the viler ſort of people RE. 
are worſe than death it ſelf tothe nobler. Roman Laws did often make uſe of this dit. geren punk. 
ference of perſons and puniſhments ; and Bedine upon this conſideration did frame a kind eq. 
of harmoniacal proportion: whereas indeed, here is but a ſimple equality 
between the merit and the puniſhment, ſuch as is in numbers, as alſo in all c between 
the things —_— although the ſame Merchandiſcs are worth in ſome places 
leſs, as alſo is money according to its either plenty or ſcarcity. But we 
perſons qualities not appertainingto t which ac- 
np — And this is, as we have ſaid, the 
valuation of a puniſhment. 
| ihing, wichia thoſe dovads which the Laws permic, — 
a greater and juſter many 29 — 
is external; which ſometimes is ſome extreme — that — 
hath offended, but very often, the neceſſity of an example. But 


ar 1 ſin are general, and cannot be te 
ſpeedy remedies. the principal encout agements to lin are 


and 
Cuſtom, and Facility. 
ought to be provided againſt by ſharp and ſevere Laws,  XXXV. 
Thiet more | or Oxen out of the Cuſtom & fact- 


Exod. 22. 1. 


for 

that ſtole out of the field, was to re- _——— 

hoaſe but double : The reaſon where. ges, de pe 
of niſhmenc of lin. 


iſhmene In puniſhmenes 
are (lighted, re s tw 
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of was; becauſe Cattle in the field are more caſily driven away, and therefore had nced to 
0rat. pro Roſcio. be ſecured by the ſeverer Laws. Thoſe crimes, faith (ers, are to be fitted with the fe- 
Ez marine a- Verelt puniſhments, which cannot be prevented without great diſhculty. So Juſtin, ſpeak- 
nimaduertends ing of the Scythians, ſaith, There was no crime ſo heinous as Theft ; becauſe to them who 
peceata,que diſ had neither houſes, nor incloſures to ſecure their herds of Cattle, ot their flocks of Sheep in, 
eie peas hat ſafety could there be, if it were permitted unto them to rob and ſtcal ? Much like 
8 unto that in Ar:forle's Problems, where ſpeaking of ſuch Thieves as frequented Baths, he 
ſaith, That the Law-giver, conſidet ing that the owners could not in t places look after 
their things wiſely, committed them to the ſafegard of ſevere Laws. And accordingly we 
find that theſe Balncary Thieves were in en puniſhed with death; if what they there ele 
were above the value of ten Drachmacs, as Pemeſtbenes teſtifies againſt Timecrater, The 
Cuſtom of a ſact, although it detract ſomewhat from the crime; (for as Fl ſpeaks in ſuch 
a caſe, he gave him his pardon, and that not without reaſon ;, for though the fat were 
forbidden by the Law, yet was it commonly committed, and not puniſhed :) yet did it re- 
quite, in ſome ſort, to have been ſeverely puniſhed - Becauſe as S mne peaks, Niue 
mult graſſantibus, opus exemplo et; when a lin begins to ſpread, and Malefattors grow nu- 
merous, then ſome exemplary puniſhment ſeems neceſſary : (for as an hot-headed Horſe 
hath need of a ſtrong rein ; ſo the more publick and cuſtomary a lin grows,tle ſharper ſhould 
be the puniſhments to ſuppreſs it.) Bur the former that is, clemency in acquitting of. 
ſenders is more to be followed in giving ſentence, and ſhould be our guide in paſling Judg- 
ments; but the Laws themſelves ought to be ſevere and impartial, yet with due regard had 
to the time when thoſe Laws or Judgments were made and publiſhed, becauſe the benefit 
that ariſeth by puniſhments hath reſpect to the univerſality, as all Laws alſo have ; but of. 
ſences do vary, and are not the ſame in every offender, for in ſome, they are greater, and 
in ſome, leſs 
But where there are no great or urgent cauſes to exact the ſeverity of the Laws, there 
we ſhould incline to mitigate puniſhments. For herein conſiſts one part of clemency : 
the other part conſiſting in their total remiſſion. Brranſe it is 4 diſſe uit thing to find out an &- 
temper ament berween the ſin and the pumſhment, faith Seneca, therefore let the mequality be 
always on the gentler fide. And in another place, Panam ſi quis ture poterit, condonet „ fin mem, 
temperet : If it may ſafely be done, the beſt way 14 to ſorgrve ;, if that cannot be, the next uo 
leſſen the puniſhment. In Droderns Siculns we find one of the Kings of h com- 
mended _ inſliſting pron ſlumemt i le than the fin deſerved. So Juſtm in his Epiltle to the 
Huns, The manner of the Romani 11 mot to exatt puniſhments equal to the merits of the Offenders. 
(And indeed (as I have before obſerved) there is a great deal of mercy even in the mitigati- 
on of puniſhments,the leſſer loſe much of their name and nature where the ſin deſerves grea- 
ter.) It is ſaid of Marcar Antoninus, That bis cuſtom was always to award pumſhment : ſomenbat 
leſſer than the crimes deſerved, or the Laws required, And u the Orator was wont to ſay, 
That the Laws onrht to be ſevere, but the pumſbment! always milder than the Laws, The like 
by way of advice we find in ſecrates, To make the — alway: l:fs rigorous than the 
ſor was heinous, This was it which was intended by the Emperour Henry, under the 
Symbol of a Pomegranet-Tree, with this word, Sabacre, Very ſharp. And, odere te 
Lib. 11. 40. ports it of a King, who was often heard to ſay, Where there 11 danger we are , but 
where we are ſafe we always pardon. When ſome Donatiſts were apprehended and brought 
before Marcellnus, for whipping a Catholick Pricſt, putting out one of his eyes, and cut- 
Ep. 159. ting off one of his fingers, 8 Augnſtme, fearing that be ſhould bave proceeded againſt them 
St. 4 25. . 7 way of retaliation, humbly beſonght Marcellinus, That be would not do ſo, nor ſuffer any 
8. Circumcells- PC 
. uch thing to be done ; for nothing (faith he) more becomes a Prince than clemency. And as 
Macedomus tells $* Anguſtine, It in the duty of a Prieft to imtercede for the guilty. 

XXXVII. Thus have we, I hope, omitted nothing that may conduce to the clearing of this Argu- 
To theſe are ment, of it ſelf diſſicult and obſcure enofth. For thoſe four things which, as Amen 
referred what- des ſaith, ought principally to be — in puniſhments, namely, The greatneſs of the 
— — ſin, that is, the damage given; the frequency of ſuch Sinners, the vehemency of the tem. 
brews have Ptation, and the facility of committing it, we have referred to their proper places: no leſs 
writtenconcer- than thoſe ſeven mentioned by Stur , (though confuſedly enough.) For, firſt, As to 
ning puniſh- the perſon offending, he is conſidered principally in his aptitude to judge of the Cauſes 
— exciting to, or reſtraining from ſin, whereof we have treated before. The perſon ſuffering 


Se. 31. by that ſin doth ſometimes guide us to judge of the greatneſs of the fin. The place where 


it was committed doth e peculiarly aggrayate it, or eppertains likewiſe to the faci- 

Sect. 30. lity of ſinning. (For i « not the Jame thing, faith Ne, to offer viclence to 4 Stranger, 4? 
to ones own Father Nor 11 i the ſame thing to ſpeak, evil of a private man, as of a Mapiftrate;, © 

to commit an unlawful thing in a common or prophane place, 4 u a ſacred ;, or on an boly day, 

as on another day; im a private houſe, as in a publick_ aſſembly : for as Vipan obſerves, There 

is great difference between an injury commuted in the view of the Roman people, and the ſame 

committed an a ſoli ary place.) The time alſo is to be conſidered, whether long in contr!- 

ring 


K 
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triving ; and if ſo, then was the will the freer in her choice ; or ſhort and ſudden, and if 
ſo, then was it done mate out of raſhneſs than out of premeditated malice. Fifthly, The 
quality, which may be referred, partly, to the (everal kinds of appetites, and partly to the 
Canſcs which ought to reſtrain us from fin; the greatneſs of the kin is liitewile referred to 
the appetite, ſo mult the event to tae canſes reſt; aiming. 

Trat War is ſometimes undertaken for the negli ct of puniſhing offences we have alrea- 
dy ſhewed, and Hiſtories do every where teach us; whereunto is uſually added the tc pa- 
ration ofthe loſs ſuſtained, when the ſame Fact is not only in it felf vicious, but unto others 
Jamageable. From which two qualities there at iſeth a double obligation, as H, That the 
pzrſon who hath done the wrong, be puniſhed according to his merits : ſecondly, That ti e 

e by him canſcd, be repaired. That we are not to fly into Arms upon every pro 
vocation, is evident enough. For even the Laws do not avenge themſelves upon every 
une that breaks them, though they may ſaſely do it: becauſe they hurt none but ſuch as 
hurt others. But ſmall and common wmyjurics, ſaith Sopater, are biiter com ved at and difſenr- 
bled, than prmifbed. 

Another Queltion doth ſometimes ariſe, Whether the purpoſe or intent only of doing 
wrong be a ſutficicnt ground for a juſt War? The Rhodians fent their Amballatours to 
the Romans, to urge them (by threatnings) to make peace with Perſeus King of Aacedon : 


Toe Senate taking this as an Argument of their evil aſſections towards them, (though it Lan 


proceeded no further than bare words) yet thought it worthy their confulcation, whether 
this were ſufficient ground for a juſt War. But becauſe the Rhodians did not break out 
info any hoſtile acts, nor had made any publick Decree againſt them ; therefore by the 
advice of Portis Cats they were neither admitted as Friends, nor declared againſt as E- 
nemics : But yet this Precedent is not always to be followed, becauſe in ſome Caſes the will 
which bath proceeded to expreſs it ſelf by ſome Overt Acts (though the internal acts of the 
mind be exempted fiom humane Laws) doth _— a kind of guilt, and ſo is GENS 
to puniſhment. Sceler 4 A 4 citra exitum ſubſederunt, pununtur , The very firſt at- 
— of wickedneſs, Tod hey fail of ſucceſt, are — faith Seneca the Facher : 
be who purpoſeth and it about to do u wrong, bath already done it, faith the other Seneca. 

So in another place, A Thief #4 4 Thief before be defiles bis bands ;, neither is ut the laſt att 
of Hag only, that denominates 4 murtherer; it ſufficeth that he goes out armed, with 4 
purpoſe to kill and to ſpoil, to make him in ſome degree guulty. Of the jame opinion was Phils, 
They only are not to be accounted Maurtherers, who take away the lies of men; but they alſo that 
attempt all ways both ſecret and open to kill any man, althongh they have rot, as yet, effected in. 
Thus Yalerias Maximus ſpeaks of Sergius Silo, That i was not bis Fall that was then called 
m queſtion, but bis P : Pluſque voluiſſe peccare nocuit, quam non peccaſſe profuir z 
And that be would have ſinned was more damageable, than that he did not fur was profitable. 
So Gtere picads in the behalf of Milo, Non exits rerum, ſed Concilia Legibus vindicantur ; 
Nut the event of things only, but their very purpoſes and wtentions, are by the Laws puniſhable. 
To the ſame pui pole is that of Periander in Plutarch, Not they only that bave wronged us, 
but they that go about to wrons us, deſerve to be puniſhed. The Romans thought they had 
ju't occaſion co make war upon Perſens, unleſs he gave them good ſatisſaction why he 
made ſuch warlike preparations both by Sea and Land, and had conſulted about making 
war upon them, though they had not, as then, committed any hoſtile act againſt him. 
And yet it is well obſerved by Li in that Speech which the Rhodians made to the Roman 
Senate, That it dd not conſiſ with the Laws and Cuſtoms of any City in the World, to condemn 
« man to death only for wiſhing his enemy dead, unleſs be alſo atted jomething in relation 
therewnto, But neither is every intention of the will, — 4 it have procceded to ſome 
declarative a(t, ground ſufficient for a juſt puniſhment. For if all injuries, though per- 
perrated, are not to be revenged, much lefs ought all that are only put poſed or begun. 
For in many (as Cicero faith doubtingly) / know not whether it be ſufficient for him that pro 
vokes another, to have repemted of the myury be did him. For neither doth the Law of Mo. 
ſer award _—_ puniſhment for foch ſins as were inchoated againſt piety , nor com 
mitted againſt the life of a man, without judgment firſt paſs on him; becauſe in theſe, as 
alſo in Divine matters which are not clear nor conſpicuous, miſtakes are eaſie - and the 
pallion of gee being ſudden and violent, makes its effect the more pardonable. . More- 
over where there ate ſuch a multitude of women, whereof every man hath liberty to chuſe 
a Wife; for any man to attempt anothers, and in ſo equal a diſtribution of Goods, fo far 
forth as nature requires for her neceſſary ſupport, to endeavour to inrich himſelf with 
the ſpoil of others, is no ways tolerable. For that Commandment, Thou ſhalt not covet ;, al. 
though if we look to the ſcope of the Law, that is, the ſpiritual ſenſe of it, it extends it 
felf farther, cequiring the purity of the mind; yet if we look to the literal and carnal Pre- 
cepts, it refers to ſuch acts of the mind only as are declarcd by ſome outward deeds, as 
plainly appears by comparing that of our Saviour. Mark, 10. 19. where he explains that 
very Precept by theſe words, Do not defraud, which in the very fame verſe he had — 
exprels'd 
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XL. 


expreſs'd intheſe, Then ſhalt not ſteal, The very ſame words we find Afech. 2 2. both in 
the Hebrew and Greek in the ſame ſenſe, Injuries begun only arc not to be vindicated by 
Armes, unleſs the matter be both very weighty, and that it hath already proceeded ſo 
far, that from what is already done either a certain miſchief, though not yet what was in 
tended, hath alrcady beſaln ; or ſome extraordinary dangers do thereby threaten : ſo 
that the vindication be cither conjoined with ſome caution againſt future damage 
(whereof we have treated above in the Chapter of Defence) or the maintenance of our ho 
nour that ſeems by that act to be wounded, or to prevent it from being a pernicious exam. 
ple for others to follow. 

This alſo we muſt know, That Kings, and ſuch as have equal right with them, have 


War for viola- alſo a right to exact puniſhments for offences done, not againſt themiclves and their Sub 
ring the Lax oi jects only, but for ſuch injuries as do not particularly touch themſelves ; but againſt any 


Nature, 


— by whom the Laws of Nature or Nations have been greatly violated. For the 
iberty of providing for the ſaſety of humane Society, by puniſhments, which at firſt, 
as we have ſaid, was in every particular perſon, (Citi:s and Judicatorics being now inſt; 
tuted) reſides in ſuch as have the ſupreme Authority, not ſo properly becaule they com 
mand all, as indeed becauſe they are commanded by none. For that which takes away 
this right from private men, is their ſubject ion to the ſupreme Powers, without whoſe 
Warrant they can attempt nothing of revenge. Yea, and ſo much the more honourable 
it is to revenge other mens wrongs than our own, by how much it may juſtly be fcarcd; 
leſt out of too great a ſenſe of our own ſufferings, we either excecd the jult meaſure of 
puniſhing, or proſecute our revenge with too much malice. And upon this account it 
was that Hercules was ſo famous for ſubduing thoſe Tyrants, A, Bufyris, Diome- 
des, &c. and cleanſing both Sca and Land from all ſuch noxious Creatures, which he did, not 
out of ambition or deſire of gain, but to vindicate the cauſe of the oppreſſed, and to 
plague the unjuſt (as Philo teſtifies of him.) This Character is likewiſe given of him by 
Diodorus Siculus, Many Otics be reſtered to an bappy condition, by tal away wſolent Tyrant 
and ſuch like Oppreſſowrs. For as the ſame Authour ſpeaks in another place, Orbrw eu f- 
nam de ini quis expetens ; He travelled through the world for ne other end but to H (+ Tyrant 
The like teſtimony doth Dion Praufienſis give of him, ſaying, That be every where plagurd 
the wicked, deſtroyed the Kingdoms of the proud, and traniferred them unte ethers. Aud for 
the general care that he had of all Mankind, Ariftsdes thought him worthy to be tran(la- 
ted amongſt the Gods, Dionyſins Halicarnaſſenſs records this and many more inhumane 
Cuſtoms which Hercules reformed, to the general benefit of Mankind, making therein no 
diſtinction between Greeks and Barbarians. The like doth Play teſtihe of the Romans, 
It is not to be imagined (faith he) bow much we owe to the Romans, for taking away theſe Aon. 
fters among men, who placed the principal part of their Religion te ball men, and ther wholeſomeft 
food to eat them. Thus Juſtiman commanded the Princes of the Abaſys to abſtain from 
elding their Children, as Precepias relates. And the King of Iba in Peraana compel. 
ed all their neighbouring Nations, that would not willingly obey him, by force of Arms 
to abſtain from Inceſt, Sodomy, — 2 Mans Fleſh, and ſuch like abominations ; where. 
by they obtained the juſteſt Empire that we have ever read of = Religion — exce 
3 The like honour is given to Tha, for deſtroying thoſe great Ene mics of Mar- 

ind, Sciron, Sims and Precr»ſtes, who in that Age troubled all Greece with their barbarous 
inhumanity ; and is therefore by Earmde: called, The Scourge of wickedneſs, 


Ah Nee Afts through Greece are ſo ce, 
That I the Scourge of wickedneſs am call'd. 


For as Valerius Maximus reports of him, Whatſoever Monſter of ernelty that Age produced, 
A2 , and the gallantry of bis Mind, be ſubdned. So that without 

oubt, a War may be juſtly undertaken againſt Parricides, whereof the Sogdians were in 
an high meaſure guilty ; for till they were reclaimed by Alexander, they uſually killed 
their own Parents. Againſt Canibals, or ſuch as fed upon Mans Fleſh, as the Scythians 
did, and the ancient Gauls, before the former were better inſtructed by Alexander, and 
the latter by Hercules, as Plut arch in Diaderus records. Againſt Pyrates, and ſuch as live 
by Robberics at Sea, and the like; for againſt theſe any Prince hath to make 
war, though they are not ſubject to his Government. For of ſuch barbarous people, 
who are rather Beaſts than Men, it may truly be verified what «Ariferle ſometimes ſaid of 
the Perſians, Natale in cos eſſe bellum, That war atainſt ſuch u natural, Or as Iſocr ates notes, 
The juſteſt war is that which is undertaken agu wild Beaſt 1, and the next 11that which ts def 
hen againſt ſuch men a1 are bruſh. — ith Seneca, though they ds net wfeſt my Country, yet if 
they are vexations to their own Though they are droided from me, yet if they infeſt their own — 
they deſerve for ny and corruption of ther mands and manner 1 to be deſtreyed, And fo fat we 


follow the opinion of /mecentins and others, who bold, 22 
gain 


— 
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gaialt ſuch as do break the Laws of Nature: But we cannot approve of that which /aſqune, 
WVilteria, Aer, and A, have written, namely, That to juſtihe a War, it is requitite, 
That the perſoa that undertakes it be injured, either in himſclt, or in the Commonwealth, 
whereof be is the Supreme 4 or that he againſt whom the War is made, be under his 
Power and Juriſdiction, For whereas they make the right to puniſh to be but an effect 
proper to the Civil Juriſdiftioa : We on the other de derive it from the Law of Na- 
ture, her cot we have ſpoken ſome what in the beginning of the firſt Book. And ſure- 
ly, .Jf thete mens Opinions from whom we differ be admitted, one Enemy ſhall not now 
bave a right to puniſh another, even after the War is undertaken for any cauſe not pu- 
niſhable; whereas moſt men do admit of this Right, and the Cultom of all Nations con- 
ficms it ; and that not only when the Enemy is weakned and brought under, but even 
whillt the War laſts, not by any Civil Juriidiction, but by that Natural Right, which 
was in force even before Cities were built, and is yet in force, where the lnhabitants 
live diſperied in private Families, and are not congregated into Cities. 

But here ſome Cautions are to be obſerved, the firſt whereof is, That we do not mi- XLL 
ſlake Civil Cuſtoms, which in mult Natioas are defſervedly received for the Law of Na- The Law of 
ture. Such almoſt were thoſe wherein the Perſians differed from the Greeaans , whoſe Nature is tobe 
common pretence for their making war upon the Perfians was to civilize them: But as © one 
Plazarch oblerved , They did but clock, their ambition and coverouſnefs under the title of Re gn. 
— : As if the diſagreement between themſelves and others in Civil Cultoms , had 

a violation of the Law of Nature. 

The ſecond Caution is this, That — thoſe things that arc forbidden by the Law of XIII. 
Nature, we do not raſhly interfert ſuch things, whereof it cannot certainly be afftirmed, And from the 
that they are ſo forbidden, but are ſuch rather as are intet dicted by the Divine Law, in voluntary Di- 
which number we may haply place the ſin of Fornication, and ſome of thoſe fins which — 
we eſteem to be luceſt,. Uſury, c&c. Thus Aﬀeris Biſhop of Ameſes, They that yield ,qQ*"® 
obedience unto the Civil Laws of Princes only, do leave Whoredom unpuniſned. So like 
wiſe $* Hierome to Orr, The Laws of Temgoral Princes let looſe the reins of unbridled vide nin. ad 
laſts ; and condemning Adultery only, ſuffer men to run every where to Stews and Brothel houſes occanum, ſupra, 


without controul, as if it were the that made the crime and not the will But with ms, © . [6G 9. 
what u wnlawſul for women, 11 likganſe ſo for men, the ſame yoky bend both to the ſame condutions, 
The third Caution is, That we diligently diſtingui ween thoſe general maxims of XLII. 


Reaſon that ate manifeſt of themſelves, as this, That every man ought to live honeſtly, In the Law of 
that is, according to the dictates of Natural Reaſon ;, and others that are neareſt unto we 
theſe, but ſo manifeſt, that they can admit of no doubting ſuch as this, That we ought — be. 
bot to take away from another that which is his. And between thoſe maximes which een things 
ae not of themſelves fo clear, but muſt be collected from thoſe before mentioned by chat are clear, 
conſequences, whereof ſome are caſily drawn as this, admitting Matrimony, it follows, and thut are 
That we ought not to commit Adultery, which was fo generally received, that as Phils cure. 
teſtifies in che life of Joſeph, It was every where puniſhed ; Lattanioe tells us, That 

to Ae the Marriage bed was condemned by the Common Law of Nations. Others, though 

35 true, yet ace not ſo manifeſtly true, becauſe our aſſent unto them cannot be gained 

but by the mediation of three or four conſequences, as this, That that revenge that doth 

acquiekce in another mans grief is vicious. It is here almoſt as it is in the Mathema- 

ticks, wherein ſome things are of the firſt Notion, or next unto the firſt ; ſome are de- 
moaltrations which are immediately both under ſtood and aſſented unto: But ſome o- 

thers, though true, yet ate not fo evident unto all. Therefore as by the Civil Laws, 

our ignorance of the Law, or of the true meaning of the Law, doth in part excule us : 

So concerning the Law of Nature, there is the fame Reaſon, That our weakneſs to collect 

what was thereby forbidden by ſuch conſequences, or what an ili education bath ingene- 

rated in us, ſhould alſo us: For us d Hicrome well obſerves, Unaqueque Gens 

bee Le Nature putat, quod didien \, Every Nation thinks that to be the Law of Nate, 
which ut firſt imbiber, Now our ignorance of the Law, as it takes away a (in if it be in- 
4 


greae, very | or bac 
juſt. For what andes faid of the Romans, is oftentimes too true; 


4 
Regan hor, fed wires ac Majeſt atom inſequs It was net the faults of Princes, but their Power — 
and Majeſty that they .. not to be too 
ſrrere chaftiſers of ocher mens infirmities, but racher piry their ignorance and their ill educarion, praying for them as St Ste 
* 3 


ut 
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XLIV. 


Our propoſed method now guides us to Crimes committed againſt God, and to enquire 


Whether War Whether for the puniſhment of ſuch, a War may juſtly be undertaken. Groarravas han. 
may be made dles this queſtion at large : But bring ſwayed by the Authority of others, be bolds, That 
— this punitive Power cannot ſubſiſt but where there is a Juriſdiction properly ſo called, 


C. peccatan g. 
25 5, 16s 


which we have alrcady rej<Qted. Whence it follows, That as in the affairs of the Church, 
the Biſlops ate in ſome mtaſure ſaid to rake upon them the care of the Univerſal Church, 
(fer ſo $* Cyprian ſpeaks, It becomes ui to watch over the whole bedy of the Church, whoſe mens 
bers are diſperſt imo ſeveral Provinces i, And again, There , but one Epiſcopacy, wheresf cur. 
ry one heli hu, part entirely : ) So beſides the charge of their particular Dominions, Kings 
may be ſaid to aſſume the general Care of all Humane Societies, But a better Ar 
brought by ſuch as deny ſuch a War to be lawfull, is this, That God alot e is ſuſficient to 
puniſh ſuch ſins as are committed againſt himſelf , for, Dreram imjurie Das Care, C peric- 
rium ſati: habet Dean ufer 1, The afronts commuted againſt God, God tags care , and 
it I That Ged himſelf u the avenger of perjury. But we mult obſer ve, That ſo it may 
be ſaid of any other fins, God without doubt is ſufficiently able to puniſh them, and yet 
we ſee, That the Laws are juſtly and duly exerciſed upon ſuch offenders by Magiſtrates 
in all Nations, none diſſenting. Bot againſt this ſorne reply, That thoſe puniſtuments are 
inflicted not ſo much for offences committed again!t God, as becauſe of the damage thete 
by done unto men: But on the contrary, it is to be obſerved, That not only thoſe offences 
which ate committed againſt others ditectiy, arc puniſhed by Humane Laws; but thoſe 
alſo which may by conſequence be prejudicial to others, as Self murder, Sodomy, and 
the like ; for though the principal end and ſcope of Religion be to purchaſe the Grace 
and Favour of God yet hath it alſo a very ſtrong influence, and works many notable 
eſſects upon Humane Society. Plare calls it, The fortreſs and bulwark, of all Power and Ju 
riſaittion, and the very bond of good Diſcipline Fluch calls it, the cement of all Humane 
ety, and the very foundation and ground work ef the Legiſlarroe Power. Phils faith, It © 
the moſt effefinal charm to procure love, and that the worſinp of one and the ſame God us the 


moſt indefſoluble band of friendſinp : Whereas on the contrary, 


Hen prime ſceler um canſe mort alibus «grit, 
Dn——- 


N atur am meſerre 


All wickedneſs mongſt Mortals hence doth flow, 
That the moſt Righteous God we do not know. 


Every ſalſe Opinion concerning Religion, faith Platarch, is dangerous, and if it be ac. 
companied with perturbation of mind, moſt pernicious : Bat te have one and the ſame O. 
mon concerning the worſinp of God, and to differ nethung in life and manners from each other 
deth produce the moſt perfect — inſt 

. Andin another place, d ling of the Reaſons why moſt Cities were ſo ill go 
verned, he adds theſe, Becauſe their Law-rroers d, not at fir rightly apprebend the trac 
Natare of God, nor did they ſtudy to explain that e jo far as they were able, ner 10 
frame their Government accordingly, but pal? «t over ſlaghtly, as 4 thing of moment, Jan 
blicw alſo hath an exccllent ſentence out of Pyrbageras, That the knowledge of God is both 

placed Religion as the firſt and 


„ in 
were, 
were, the 
were to their lawfull iſtrates : but they are to be con- 
= reyes of all mankind. For me 

aw _— , all ſfathfall dealings berween Man and Man, 100 
pn. Humane Society, and one of the four Cardinal ke Juſtice, 
: it clearly appears, that Eproxrns, When be denied the Drome F'ro- 
; reliquit prater mane nomen Lſt nothing to Juſtice but an empey 
name ; which, ſaith be, as it ari only from contracts and agreements, ſo it is no 
in force than it yields profit to both parties. Herein (faith Seneca ) we cannot agree 
| who belds, that nothing uu naturally Jud, and that offences are to be avoided, 
becauſe they —— —— end fear As if nothing could — 
injur ing others, cat of puniſhment only. Again, it is very true what Ariſtotle 
obſerve, That as Religion keeps Subjects in due obedience to Kings ; ſo it reſtrains the 
Tyranny of Princes, and begets a great dcal of Truſt and Confidence between my” = 


1 


— —— 
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their people. The Prince may be aſſurcd of his Subjets Loyalty, and the people will leſs 

fear to . fer unjuſtly by ther Prince , whom they beteve to be Religions. Galen obſerving Lib. g. de pla- 
que Ikon handled by Apecrates and Plate concerning the World and the Divine 4 Hip. & 

Nature, which as to the meliorating of mens manners he conccived to be very imper- ® * 

tinent, yet conſeſſeth that of the Divine Providence to be of great cflicacy and impor- 

tance to the advancement of Virtues both private and publick : which blind Hemer 

could very well fee, as we may collect from the th and ninth of his Ochſſes, where 

ts men that were wninit and ervel, be oppejeth ſuch whoſe minds were ſeaſoned with Religion. 

Juftine out of Tregas highly commends che Jultice of the Ancient Jews, as being through 

ly tempered with Religion ; and Phils in the Life of Abrabam, makes our love of God, 

and our love of men, to be congeneal, and as it were twins of the ſame birth : For as La- 

Hantinr rightly inferrs ; If to know Gol be true piety, and the principal end of this knows Lib. 3. 

ledve be te worſhip lum, ther be tat bath no knowledve of God , 11 likewiſe ignorant of true 

Juſtice Fer bow can be be ſaid te know Juſtice, who 14 1gnorant from whence ſhe comes ? 

Now Religion is of more uſe and greater neceſſity in the common Society of Nations, 

than in the Civil Socicty of Men: Becauſe in this Civil Society, the defect of Religion 

may in part be ſupplicd by ſevere Laws, and the cafie execution of them; but the Laws 

of — as they are but ſew, ſo ate they very difficultly executed, nam-ly by War; 

wherefore theſe Laws have alwayes been held facred, becauſe God bimſelt is the ſole 

and immediate Judge of them, and he that violates theſe Laws, is ſaid to fin againſt God 

himſelf. The injuries then that are done agninft Religion, are by all Emperours reputed 

as common injurics, donc a it were aga:nlt all mankiad. 

But that we may pierce a little deeper into his matter, we muſt obſerve, That the true XLV. 
Religion that hath been univerfa'ly yrofeſt in I ce, ant in almoſt all places, ſtands Whar are the 
erected on theſe four Columns k st, the acknow en went that there is a God, and common Noth 
that he is but One. Secondly, That nothing ef ail chete things we fee is God, but that 29s concern 
he is ſomething that is yet more ſublim. and exciilont. Thidly, That Cod rakes care s in 4 
of Humane Affairs, and that he doth judge the wer d righteonfly. And fourthly, That four frft Com- 
he is the Creator of all Things without himtelf. Which tour Propoſitions are explained mandments. 
in the four firſt Precepts of the Decalogue : Th: rſt witcroof eus the Unity of the 
Deity plainly, The Lord our God is one G: Tie ſecond declares his luviſibility, which 
is the reaſon, that as we cannot liken bim toy thing, fo we carnat make any like- 
neſs or repreſentation of him, Dear. 4 10. Il us much doth Athener teſtiſie of him, 

No eye ever ſaw lum, no likeneſs we have of bim , whereſore it i tmpoſſ:5'e by any Image or 

reſemblance to Re. him. And fo doth King A4yrippe in Plato, To frame the likenejs of 

that, eit her 352 a panting, which cannot be ſeen, 4 profie 4 un godly. The like 

we read in Den, neither had the Jews any Image in Y%razſa/em, becaute they thought, 

that God could neither be ſeen, nor be by any words deſcribed. Prodorus ſpeaking of A 

fer faith, That br erduned no Image, becauſe be did not beliebt God to be of humane ſhape. 

Aud Tuns cormends the Jews for adoring one only Ged, and bum in their mins any; and 
* condrum:s them as profanc, tht wo ſp the mmertal ard urnſuble God in Imaves made of Wood Dian lib. 35. 
and Stone wt betete form. I lararch aig gives this as the teaſon, why Nama purged the 

Temple from Image Feranſe it was tpoſſivle ary other ways to comprelgnd the Deity than 

by the aun only. Dy the third Command ment we are inſtrufted to acknowledge Gods 
Omniſczence, wiich extends to our moſt retired thoughts, and the care he hath of 

Humane Atairs : for upon this fourdation are Oaths built, wherein he is invoked as a 

witneſs oaly, if w2 (peak truth . but if we deceive, then as a Judge and avenger, where- 

by alſo boch His Juſtice and his Cranipotericy ate at once acknowledged. Laſtly, That 

God Creatcd the whole frame of Neture, and gave Being to all things, is confeſt by the 

ſourth Command ent; in perpetual memory whereof the Sabbath was inſtituted, where- 

on he imprinted ſuch an indelible CharaQer of Holineſs, That it is more indiſpenſable 

than any other Right whatſoever : For if a man did eat of meats forbidden, or tranſgreſ- 

ſd in any other caſe, his puniſhment was leſt as arbitrary to the Judges; but he that 

violated this Right was percmptorily to die the death z becauſe he ſeemed thereby to re 

nounce his belief of the Worlds Creation; Abnegationem Mundi 4 Deo creati continebat 

Sabbathi viel:tio, For as he that wrote the Anſwers to the Orthodox very well obſerves, 

God did therefore grove A greater honour to the ſeventh number than to the reit, that ſo the 44 Queſt, 49. 

of the Worlds Creation might be preſerved. Now the Creation of the World doth 

tacitly declare both the Goodnets of God, his Wiſdom, his Frernity, and his Omnipo- 

tency; from which contemplative Notions theſe practical Duties will ealily follow, That 

God is to be Honoured, Loved, Worſhipped and Obeyed ; wherefore Ariſtotle concludes, Top. 1. 9. 
That be that denies that God is to be bonoured, or Parents reverenced, is not to be convinced W 
by arguments, but by puniſhments, To demonſtrate the truth of theſe contemplative Nott- Creator prov'd 
ons of God, we may draw arguments frem the Nature of the Things Created, amongſt by the nature 
which the moſt forcible is this, That ſome things are made, is manifeſt to our ſenſe 5 but of the Trea- 

Dddz — 
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theſe things that are made, if we will trace them up in their direct ſeries, will certainly at 
length bring us to ſomething that was not made, which muſt needs be Eternal, and that 
is God : but for thoſe that are not able to comprehend the ſtrength of this argument, it 
may ſuffice to know, That theſe contemplative notions of God have been aſſented unto in 
all ages, and in all places (ſome few only ex ) and by all perſons, as well gentle as 
ſimple; as well by thoſe who have been too ſimple and ignorant to deceive others, as by thoſe 


Univerſal con- who have been too wiſe to be deceived by others; which univerſal conſent among ſuch va- 


ſent. 


riety of qther Laws and opinions, doth evidently witneſs, That this truth was delivered 
unto us from our ficſt parents, and was never yet ſolidly confuted : and even this alone, 
had we no other ground to aſcertain our pet ſwaſion, was enough. Thale argues this caſe 


» De uni impe- thus, Nothing made by art can come by chance; but the worlds compoſure is done with exquiſite art, 


740 


therefore it muſt needs be made by one, that 15, the moſt perfett of all Artiſts, and that 15 God. 
And hereby ariſeth this firſt perſwaſuon, That there 15 a God, Thus likewiſe Tertallan argues a. 
gainſt Aarcion, The firſt knowledge of God we derive from nature, the next by doctrine; that from 
nature we learn by bis works that by doftrine from preaching : whereupon an in his Book 
concerning the vanity of Idols, concludes thus, Hec eſt ſumma delili, nolle agnoſcere quod g- 
norare non poſſis; This is the height h of wickedneſs that thou wilt not acknowledge him as God, whom 
thou canſt not deny to be ſo. We are all of us, though untaught, naturally perſwaded that there ii 
a God (ſaith Julian to Heraclitus) unto whom we look, unto whom we run, and towards whom(l be- 
lieve) our ſouls do as naturally turn, as our eyes to the light, (or as the needle to the North.) Thus 
doth Dion Pruſienſis ground his belief that there is a God, firſt upon natural reaſon, and 


then upon univerſal tradition. And Plutarch calls it reauey witty, An ancient perſwaſion, 


Sen, Epiſt. 117. 


De Bendf. lib. 4. 
c. 4. 

Vid. Plat. Pro- 
tagera & dt li- 
£4045 J. 10. 


than which nothing can be more certain, For as Ariſtotle ſaith, All men have naturally ſome 
perſwaſion that there is a God: Of the ſame opinion was Plato. (Now to detract from the au- 
thority of ſo many and ſo great witneſſes, is not ſimply ignorance, but a pertinacious madneſs.) 

Wherefore they are not without ſin, who — they are not ſo quick-witted, as either 
to aſſert theſe notions, by arguments of their own, or to underſtand thoſe framed by o- 
thers, do wilfully reject them; ſince they do both guide us unto that which is honeſt, and 
the different opinion is not built but upon a very ſandy foundation. But becauſe we are now 
treating of Puniſhments, and thoſe only humane, we muſt here diſtinguiſh between theſe 
notions themſelves, and the manner of diſſenting from them : Theſe notions that there is 
a God, (one or more | here diſpute not) and that he takes care of humane affairs, as they 
are moſt generally received; ſo are they to the eſtabliſhment of Religion, whether true 
or falſe, moſt neceſſary. He that cometh to God (ſaith the Authour to the Hebrews) that 
is, He that is religious (for Religion amongſt them, is called an acceſs unto God) muſt be. 
lieve that God is, and that be diſpenſeth rewards to thoſe that ſerve him, There hath ever been, 
and now are, ſaith Cicero, ſome Philoſophers who hold that God hath no regard to the affairs of 
men ʒ which if true, Que poteſt eſſe pietas, que ſanttitas, que religio? ſaith he, What piety can 
there be, what holineſs, what religion ? This, ſaith Epiltetns, is the principal office of piety, to 
hide a reverent eſteem of the Gods, as namely, that they are, and that they diſpoſe of all 
things with juſtice and righteouſneſs. AÆAlian proſeſſeth that he never found any Nation, 
no, not amongſt the Barbarians, which did wholly Apoſtatize unto Atheiſm ; but that all 
of them did acknawledge ſome Divine Power that took care of them. The fir#t part of 
Divine worſhip, ſaith Seneca, is to believe that there are Gods, and then, to aſcribe unto them 
all majeſty, and acknowledge their goodneſs, without which there can be no majeſty. Plutarch in 
his vulgar conceptions ſaith, That if we take away providence, we darken that ſmall light that 
we have of God : For, faith he, we are to conceive of God, not only as he is immortal, and in 
himſclf moſt bleſſed, but as he is moſt affettionate to mankind, ever watching over #s to do us good. 
For otherwiſe, if he will do us neither good nor hurt, ſaith Lactantius, to what end do we wor- 
ſh'p him? And indeed if we look only at the influence which theſe notions ſhould have up- 
on mens manners, it isall one to deny that there is a God, and to deny thar he hath any 
reſpect to humane affairs: wherefore that, in almoſt all Nations that are to us known, and 
throughout allages,theſe two notions ſhould be thus maintained, is not arbitrary, but purely 
neceſſary. Seneca in his 117 Epiſtle, pleads thus, That there are Gods amongſt ot her things, we 
may hence conclude, that nature herſelf ſeems to have inſculpt this opimion in every man; neither u 
there any Nation in the World, ſo deſperately wicked, as not to believe that there are ſome Gods. 
Neither is it poſſible, ſaith he in another place that all the World ſhould be intoxicated with ſo uni- 
verſal a madneſs, as to invoke, Surda numina & Deos in efficaces, ſuch idle Gods, as can neither 
hear our prayers, nor do us good, Nay Famblieus makes it as proper for a man toacknowledge 
a God, as for an horſe to whinny. Hence it is that P xs places Religion among the 
Laws of Nations; and that Socrates in Xenophon ſaith, That to worſhip the Gods, is a Law u- 
miverſal, being in force among ſt all people: with whom agrecs Cicero, as we may read in his 
firſt Book of the Nature of the s, and in his ſecond of Invention ; And Dion Pruſi- 
enſir calls it a perſwaſion both natural, and neceſſary to all creatures that have the uſe of 
reaſon. Xenophon likewiſe affirms, That all Nations as well Greeks as Barbarians, have 2 
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greed in this, That all things are known to the Go.1s, whether they be preſent, paſt, or to come. 
Now wholocver firlt begins to crate theſe general notions of the Divine P. ovidence out of 
mens minds, as they have in ail weli governed Cities been deterveuly puniſhed (as we read it 
happened to Diagoras Melinr, and the Epicurcans, who werd banithed out of every well. 
governed Common-wealtn) fo, I believe, they may alſo be now by force reſtrained, in 
the name and behalf of humane ſociety; which, by t!:is means (withont any probable 
reaſon they endeavour to diſſolve. And there fore Moxus the Lydian, as Damaſcer relates 
the ſtory, having taken the City Crambuz,, drowned ail the Innabitants thereut, becauſe 
they neither acknowledged nor worſhipped any Gods. And Himeriu the Sophiltc r pleads 
thus againſt the Epicures, Doſt thou ſuffer pumſhment for thine opemon 1, no, but for thine im- 
piety : It i. permitted to every man to delrucr his opinion, but to none, to deſtroy Religton. 

As for the other general notions; as, That there are not mote Gods than one, Ihat none 
of theſe things we fee is God, not the World, not the Heavens, nor the Sun, nor the Au; 
That the World was not from Eternity, nor the matter whereot it is compoſed, but ratne1 
created by God: theſe cannot be fo calily demonſti ared, nor are they fo vniverlally te- 
ceived as the former. And therefore the knowledge of theſe, through the corruption 
of mens manners, and the looſneſs of the Laws (woich did the lefs regard them, becauſe, 
even without theſe there might remain ſome ſhew of Religion) have been in many places 
almoſt totally expunged. Neither did the Law of God given to the Hebrews, though it were 
confirmed by prophecies, and miracles; and though it utter ly deteſted and abhorred the 
worſhip of falſe Gods, adjudge every man todeath, that was convicted of ſuch worſhip; 
but ſuch only as by rcaſon of ſume circumſtances, were of dangerous conſequence, as 
him who being a Prince or a Prophet ſhould begin to ſeduce others, Deut. 13. 16. Or as 
that City that ſhould begin to ſet up ſtrange Gods, as we read Deut. 12. 23. Thoſe that 
worſhipped the Sun, the Moon, the Stars, thereby deſti oy ing the whole Law, and forta- 
king the worſhip of the true God, Deut. 17. 2. which St. Paul ex pounds to be the wor ſlup- 

ng of the creature, not the Creator (for the word ape as well here, as elſwhere, hath an ex- 
cluſive faculty) which was a crime puniſhable even among the Sons of Eſuu, as appears 
Fob 31. 26, 27. So he that offered his Children to Molock,, that is to Saturn, Lev. 20. 2. 
Neither did God himſelf adjudge the Cavanites, and their neighbouring Nations to deſtru- 
ction, as ſoon as they fell to Idolatry, but ſuſpended the Execution of his wrath, till they 
had contracted a vaſt heap of fins belides their Idolatry, Cen. 15. 16. So it is faid of other 
Gentiles concerning their worſhip of falſe Gods, That God winkgd at the time of their igno- 
rance, Act. 17. 30. It was truly ſaid of Philo, That every mans own Religion ſeems to him 
the beſt, becauſe he juigeth of it, not by reaſon, but by affection; like thoſe Philolophers of 
whom Cicero ſpake, who liked no Diſcipline but theic own. So we take our Religion not 
by choice, but by chance, being engaged to that of the Clime wherein we ate born, before 
our judgments are awakened to diſcern truth from falſhood; as they then are rather to be 
pitied, than by humane Laws puniſhed, who having received no Laws from God, nor ha- 
ving any knowledge of him, ſhall worſhip either the powers of Heaven, by whoſe grate- 
ſul heat, light and influence, all things are produced, both for delight and nouriſhment; 
or the powers of any other natural canſrs, or of ſpirits, whether in Images, or in living 
Creatures, or inany other things. The ſouls of good men, who have been eminent and 
exemplary for vertue or ſuch like ; eſpecially, if they did not themſelves fet up that 
worſhip. but received it by tradition fiom others, and ther: fore could not properly be ſaid 
to have forſaken the worſhip of the true God; (for we read of Sacrifices ſent to the Temple 
at Fer»yſalem from the Kings of e/Zgypr, from Auguſtus and Tiberus to be offered to the true 
God: and though theſe Kings were Idolaters, yet did the Jews admit of them, as eſephus and 
Philo teſtify.) So they, on the other ſide, are not to be reckoned among ſuch as are purely 
ignorant and erroneous, but rather among thoſe that are impious and obſtinately wicked; 
who worſhip Devils as knowing them to be ſuch, or the names of mens vices, or that attri- 
bute Divine Honour unto men as wicked and vicious as themſelves,or that honour their falſe 
Gods with humane Sacrifices; which barbarous cuſtom we read, was practiſed by the Car- 
thaginians, until they were compelled to leave it, by Darius the Father ot Xerxes King of 
Perſia, and by Gels the Syracuſian Tyrant, who ſtand highly comm nded for it. Plutarch al- 
ſo gives us an account of ſome barbarous people, that were to have been puniſhed by the Ro- 
mans for offering humahe Sacrifices ; but when they pleaded for themi: Ives the Antiquity 
— thoſe Rites, they were diſmiſt without puniſhment, and only for bidden it for the 
uture. 

But what ſhall we ſay of that War which is undertaken againſt ſome people, for no o- 
ther Cauſe, but becauſe they would not embrace Chriſtianity when propoley unto them ? 
do not here queſtion whether the Religion ſo propoſed were ſuch as ought tu have been 
propoſed, or in ſuch a manner as it ought to have been, We are willing to gart both 
But two things are here to be conſidered, firſt, That the truth of Chriician K 11gron, n 
thoſe Points which are ſuperadded to that Primitive Religion which is grounded upon ou 
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Law of Nature, cannot be demonſtrated unto any man by Arguments merely natural, be- 

cauſe they ate grounded upon matters of fact, namely, upon Chriſts reſurrection, and 

upon thoſe Miracles that were wrought by him and his Apoſtles, which thing being matter 

of fact, though of old confirmed to have been done by molt icrefragable Teſtimonies, yet of 

old, ſo that this is a queſtion of Fact, and that now of great Antiquity. Much more may this 

be queſtioned by ſuch as now live ſo many Ages diſtant from that wherein they were 

done, as well as the truth of their Hiſtories, whichare as ancient as thatis, eſpecially by thoſe 

who never heard of them before, nor have any of thoſe helps either inward or outward, 

whichare neceſſaty to beget Faith. And therefore we ſay, That Faith is not by Nature, but 

by Grace: and that, as when God gives it, it is not as the reward of any pleading merits; ſo 

when he denics it, or gives it more ſparingly, it is for Cauſes not indeed unjuſt, thongh 

unto us for the moſt part unknown, and ſonot at all puniſhable by humane Laws. To this 

purpoſe was that Canon of the Toletane Council made, whereby it was decreed, That 0 

Rom. g. man ſbould be in ſorted (henceforth) to (briſtianity : For it is ſaid, He will have on 

whom he will have „ and whom be will he hardenenh, So 7 » Every man ought to 

worſhip God willingly and freely, and not 7 It is the cuſtom of the Holy Scri- 

ptures, to attribute that to the will of whereof no probable cauſe can be aſſigned by 

men. Wherefore, ſince it is not in the power of man to give a reaſon why ſome men 

do believe, and others not, th both have the ſame outward helps and means; hence 

it is that wereſolve all ſuch doubts in Gods will, ſaying, He will have on whom he will 

have mercy, and whom he will be hardeneth. Neither is this the manner of the Holy Scri- 

ptures only, but it is uſual with prophane Authours, who when in doubtful Caſes they 

find not reaſon ſuſſicient to inform their judgments , ſupply that defect with a fc wſwn, 

Thus it ſeems to be, The ſecond thing obſervable is, That Chriſt the Authour of the New 

Law did never intend that any man ſhould be compelled to receive it by temporal pu- 

niſhments, or driven thereunto by the fear of them. We have not received (faith $* 

.* 659. Paul) the Spirit of bondage to fear, Rom. 8. 15 So Heb. 2 15. In which ſenſe it is very 

9. 3 truce what Tertullaan ſaith, Nova Lex non ſe vindicat ultore Gladie, The Goſpel doth net cal 

Marth. 13. 24+ for the Sword to avenge its injuries. Iſidore ſpeaking of Siſebwmrus King of Spain, ſaith, 

That in the beginning of his Reign, being inflamed with a zeal for Gods Glory, thourh net accor- 

_— — he tes to Chriſtianity by the power of the Sword, whom he oni 

to haue won to the Faith —— ent le — And fur this very Cauſe were the 

latter Kings of * highly blamed by Oferius and Mariana. In the Conſtitutions of Clement 

it is ſaid of Chriſt, That he leſt to every man the free power of bis m- will, not puniſhing the 

breach of bis Law with temporal death, but calling them to an account for it in the life to come. So 

our Bleſſed Lord, leaving man to bus own will, makes Proclamation ceny to all, If any 

Vid. Cypr. Ep, man will come after me, &c. And to his Apoltles, Will ye alſo forſoke me? us leaving it 

55. & de 1do- to their own choice, without laying any inforcement upon their wil;'s, And whereas in the 

lor. vanitate., Parable of the Great Supper it 's dd. That ſome were compelled to come in; it is an- 

Luke 14- 23. ſwered, That as in that Farable the word compel argues nothing elſe but a vehement ſollici- 

tation, ſo alſo is it to be underſtood in the Moral of that Farable ; in which ſenſe the 

ſame word is taken, Lake 24. 29. and not otherwiſe, Arth. 14. 22. Ak 6.45. Gal. 

2.14. Frecepius in his ſecret Hiſtory tells us, That Jaſfman the Emperour was by many 

very wiſe men taxcd for compelling the Samarites by force and menaces to Chriſtia- 
nity : adding thereunto the inconveniencies that was likely to ariſe thereupon. 

But they that perſecute others for no other cauſe but becauſe they cither teach or pro- 
ſels the Chriſtian Religion, are moſt unreaſonable. For certainly our Chriſtian Doctrine, 
(conſidered in its ſincerity, without any commixture) contains nothing —_ to Hu- 
mane Socicty, nay that doth not rather advance it, it ſhall ſpeak for itſelf, and its Ene. 
mies ſhall conſeſs no le. Ply reports of the Chriſtians of his time, That they had obli- 
ged the mſelves by oath to abſtain from theſts and robberies, and not to break their faith 
with any man. Ammianzs, ſpeaking of our Religion ſaith, That it teacheth nothing but 
what is juſt and merciful. So doth eArnobias, treating of Chriſtian Aſlemblics, Wherern 

ſaith he) nothing is beard but what exhorts to bumanity, meckneſt, baſhſuineſs, modeity, cha- 

ity, and communicating of their goods to all men, as if they were all lack d together by brother- 
ly love. And it is the uſual Charater that the very Hcathen give of it, That it is Sets 
nemini moleſt a, A Sett of Religion offenſive to none. Zozimus, though a Pagan, gives this te- 
ſtimony of the Chriſtian Faith, That it « 4 promiſe and engagement to be free from al crimes, 
and from all impiety. So likewiſe Tertallan, We, faith he, are Cradjmtors and Fellow d- 
bourers with you in eſtabliſhing the peace of the Emprre, inſtrutt1 g our And ters that #t , 
ble for any man to conceal lumſelſ from Cod, whether be be an evil Doc, „ Thirf, a Trauer, 
or a juſt Perſon ,, as alſo that every man ſhall be adjndred to eterndl either life or deaths, accor- 
ding to the merit of his dei. Tertallian alſo obſerves that it was a common by-word in bis 
time, Bonus vir Cains Seins, tantum quod Ch iftianns, He 4 an boneft man, only be it a Chriſtian. 
And if it be objected, That all innovations are to be feared, eſpecially Conventicles, and 
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private Aſſemblies : 1 anſwer, That thoſe Doctrines though new, are lealt to be feared, 
that teach all things that are juſt and honeſt, but principally thoſe that exact due obedi- 
ence to Magiltrates; neither ſhould the private Aſſemblics of Juſt and Innocent men be 
either envied or ſuſpected, eſpecially of ſuch as dclire not to abſcond themſelves, unleſs 
they are perſecuted. And here | might jultly apply unto theſe Chriſtian Aſſemblies, f 
what Philo records that Auguſtus ſaid of the Jewihh Conventions, Non eos Bacchanalia Lcatl ene 
efſe, aut cats turbande pact, ſed vrt ut um ſcholas ; That ſuch mectingt were not for revel- 
or for ſedation, but mere Ac ademues for ¶ irtue Ihe there fore that perfecute ſuch men, 4. ſecunds 

and that for this only cauſe, may themſelves juſtly be perſccu.cd. Upon this ground it 44e. 108. 
was, That Conſtantine made War againſt Licimuus, and other Emperours againſt the Per- 
ſtans. S. Anguſtine brings in Aſaxminianus Biſhop of Hagia craving aid of the Chriſtian G. in cauſa 

ours againſt the Churches Enemies, Non tam ſui ulciſcendi cauſa, quam tnends gc- 33+ 4 3+ 

ſibi crevite ;; Not to revenge his own wronos, but to defend the Church of Chrift that 
was committed unte his care. And indeed ſuch a War ſhould be undertaken more for the 
defence of the Innocent, than to puniſh the Nocent. 

But they that cagerly pet ſecute thoſe that profeſs the Chriſtian Law, on!y becauſe they L. 
either doubt, or haply erte in ſome particulars, which either are not expteſt in our Law, Bur nor againſt 
or at leaſt not ſo clearly, but that it will admit of ſome ambiguity, and which have been ſuch s erre in 
otherwiſe underitood by the Primitive Chriſtians are unjuſt, as may appear, partly by oo 
what we alrcady ſaid, and partly by the example of the Ancient Jews, whoſe Religion, vine Law. 
though ſtrongly guarded with corporal puniſhments, yet did never permit them to pu- 
niſh the Sadducces, for rejecting the Doctrine of the Reſurtection; becauſe "rangi moſt 


true) it was, as yet, but obſcurely glanced at in their Law, and not at all taught, but 
covertly under ty pes and figures. t what if the Errors be ſuch, as amongſt equall 
Judges may caſrly be conſuted, both by the authority of the Scriptures, and by the com- 
mon Teſtimony of the Fathers? Yet even herein we muſt conſidet how great the ſtrength 
is of an over-grown Opinion; and how much a mans cndeavour to defend his own Sect, 
doth diminiſh the ſtrength and li of his own judgment, which as Galen faith, is 
malum om ſcabie 11 , 4 diſeaſe more incurable than any Leproſie A man will ſooner 
part with „ thing than with his Opimom, faith Origen : So S* Chryſoſtome, An Opinion that Is 1 ad con. c. 
bath takgn deep root through Cuſtom is hardly to be removed, for there is nothing that we al- 
ter with more — than our Cuſtoms in Religion, Again, how great the fault of 
him is that differs from us in Opinion, muſt be judged by the manner and meaſure of 
his illumination, and by other diſpoſitions of his mind, which is not poſſible ſor man to 
know. S$* Chryſoſtome makes Ambition the mother of Hereſie , and S* Auguſtine defines an Ad Gal. 5, 
Heretick, to be one that either for Gain, V au-glory, or Ambition, doth either ſet up, or at leaſt fol» Lib. de utilite- 
low falſe and New Opinions Where he makes a great difference between him that is an ih 
Heretick, and him that believes and follows an Heretick : This i me apparent, that all Grat. c 24. 4. 
Herefies proceed from either the Ambition or Emulation of their firit Inventers, faith he that 3* © K. 163. 
wrote the Aniwers to the Orthodox: And therefore S* Auguſte calls it, The frenzy of _ Fuſpoal- 
a mind obſ'unately bent, or the beighth of madneſs And yet ſec, with what ſweetneſs and 1 
calmneſs of ſpirit, the Fathers of the Primitive Church treated the Hereticks of their 
times. SH u fpeaks thus of the Arrians, Hereticks they are, but not knowingly ;, to 1 
they are Heraukys, but to themſelves they are not ; nay, ſo confident they are that they are in 
the niehr, That they brand ns with that infamous name of Hereticks, who are Catholicks, What 
they are to ut, the ſame are we to them, We are molt aſſured that they drſhonour the Son 
oy making him in ſeriaur to the Faber; and they as far condemn us, for diſhonouring the FA 

„ in making the Son equal unto hum The Truth u on our fide, yet they preſume it is 
with them, both pretend to honour Cod, to ut they appear unervid,, but that to them ſeems to 
be the clucſeſt Duty of their Religion 5, to us they appear improut, but this they eff cem to be 
true 9: they erre mdeed in their faith, but they do it in perfelt love and charity to God; 
and ar puniſhable this Erronr of theirs now in or, in the day of judoment be, none 
can tell but the Fudge himſelf Ia the mean time God (| believe) doth therefore forbear them, 
becauſe be ſeer, that though they do erre in their faith, yet this errour proceeds from no 0- 
they root but from the affethon to 4 pron! Opixion, And indeed ſuch are not to be judged 
Hereticks by us, who do bene anime errave, erre through an ignorant zeal + Miſcratione 
— e dagmeres ;, they deſerve rather our pity than our hatred;, as Agathias ſpeaks of the 
uperſtitious A Fer they do not go aſtray, nor ſtumble willingly, and knowingly, they have 
withour doubt pros intentions , but being decerved in their judyments , whatſoever they raſhly 
apprebend for truth, they hold obſtinately. Now in what meaſure, faith Chryſoſtome , ſuch cr. Hom. contr. 4 
rours are te be puniſhed, be can without danger judre, who i the Fudge of Ager, or the T4thimati- 
Eternal Nude, who alone knows both the true meaſure of knowledge , and the proportion of 
Faith, Concerning the Manichees, let us hear $t Auguſtine faith, who was himſelf 
once one of them; Let them rage gn you, (faith he) who are iger an, with what la 
bear and ſweat a man find; was truth; (which is but one) and how difficntr it 14 te de 
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cline errours, (which are infinite.) Let them rage aganni? who know not bow rare and 
hard a matter it ut to — conc nat, & ce fry of — mod Lr them 
rage againft you, that apprebend not with what diffculty the rye of cur weward man it þo 
ſtrengt hucd, as to be able to brbold the branty and ſplendor of its own Sun; Lit them 
againft you, who have not experimentaily learned, bow mary ſubs and groan A will coſt 
fore a man Can attain to the knowledge of God in the leait — Laſtly, ln them ee 
againtt you, who can preſuane that they are without erroars themſelves AA for we T neuther 
can nor dare; for I enght te brar with you now, a1 others did formerly with me , and ts 
treat you with as much patience, metkneſ and gentleneſs, as they bd a, when 1 was 
carried away with your error. Athanaſuu bitterly inveighs againſt the Arrian 
becauſe they were the firſt that called in the Civil Power to their aſſiſtance againſt their 
Antagoniſt, and that endeavoured by force, ſtripes and impriſonments, to draw ſuch un- 
to themſelves, whom they could not win by the ſtreagth of arguments ; Thereby plainly 
declaring, bow lite of piety and true devetion there was anmengit the Profeſſors of that De- 
Hrine z alluding baply to that of S* Pal, Gal. 4 2g. where it is ſaid, That, as then, be 
that was bern of the fleſh, perſecuted bum that was born of the fra, even ſo new. News & 
Grat. & 23. 4. inandita ef iſta predicatic que verberibut exvit fee It 11 4 new and uvheard of man- 
4 . mer of preaching , to enſerce Faith by firiper and pronſbments, as Gregory of Rome 
wrote unto the Biſhop of Conſtantinople. And we may read of many French Bi who 
were by the judgement of the Church condemned, for calling in the — — 
the Proſcillianſts, as Severw relates it; and of a whole Council in the that 
was condemned, becauſe they conſented to the burning of Nees. It was therefore 
wiſely ſaid of Flats, Erranti: pama et, deceri ; If there be any pumſtment duc te errour, u 
1 to be inſtruted : 


Quit nomen wnquam ſceleris errors d 
Who ever thought it criminovs to erre ? 


— 
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ſuch 
— — was ſo execrable, that as Fufſine ſaith +, Orbis 
— world to have contributed to the expration of t, And it is S* Hirom's obſervation 
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CHAP, XXL 
Of the Communication of Puniſhmenes. 


I. How fue may paſs to theſe that pare | winflucked dr and that which comer by 
take of the fin. | Confequence, 

Il, That Crmmonaltier and thew Governews XI. That which comer by eccaſron of 4 fault, 
are puniſhable for the Sabjetts faults, if Agen d fromthat which is infltted for 
they know of them, and do net bunder them | the fault. . 
when they beth eng be and may do ut. XIII. Properly #0 man can be juſtly puniſhed for 

III. Likewye by recerving theje who bave been | the fault of anether. 
crit eliewhere. XIII. Ns, not the Children for the fins of their 

IV. V they auer paul them, or deliver Parents. 
thew up to be puniſhed, dlaftrated by exam | XIV. Objetiont anſwered concernang God! 

7 Dealings with the Children of gaalty Parents. 

V. The Rights of Suppliants belong to the n. | XV. Mach lefs ſhould their pans i extend 
fortanate, and net ts the ce, with ts te their ether Relations. 
exceptions. XVI. Tot ſome thungs may be demed unte theſe 

VI. ants are ts be defen ed till ther which otherwiſe they maghs have ;, with ex- 
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be known, and by what Law te krow | e. 
ledve 11 to be gained XVII. Nether can Sabjetts be properly punaſſ- 


vu How Subjects may partake of the faults of | ed for the defaults of their "= 
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their Ruler, or the Menebers of the whole | XVIII. Nor the diffenting part for the crimes 
Body ; and bow ther pur fhments diff er. of the major part. 
VII. How long the Right of ke, may con XIX. The Her in net habe to the punaſhment 
tine againſt 4 Propie of bus Anceſtor a1 ut nne e, and why. 
IX. Whether 4 puniſhment may be inflited open | XX. Tet be fball, if what wat firſt inflilted as 4 
ſuch a1 partake not of the f paneſhment, ds paſt under ancther kind of 
X Adiftunition between that punuſhnnent that Abe. 


O often as mention is made concerning the Communication of Puniſhments, either L 
it concerns thoſe that are Partakers of the fin, or ſome others. They that partake tow by 
of the fin are not ſo properly puniſhed for other mens fins as their own. And king of & 

who they are that partake of other mens fins, may eaſily be underſtood by what hath been » cher 
alieedy faid above concerning the damage that is occahoned by an injury done. For by he Bade ww 
the ſame ways, almoſt, whereby a man is made guilty of that damage, by the fame may a puniſhmene. 
man he mare guilty of another mans fin : and yet not always where there is an obligation 
to ſat ie for the damage, there is the ſame to Aang for the offence ; but there only where 
there is the concurrence of ſome notable malignity : whereas oft-times any offence may 
fluftice to obligea man to ſatishe for the damage given. He thetetote that commands a wick- 
ed a(t to be done, as Dawd did Je concerning Uriah z, he that gives his conſent being 
requiced, as Saul is faid to ſtone & Steven, becauſe he gave his confent unto it: for by 
the Law, Facientems d conſentientem pay pena conſtringit, The fame puniſhment is dive to hum that 
commits 4 Crime, and ts bum that conſents te the commuting of it, They that aid and afliſt in 
the act doing, they that receive or conceal the matter, or any other way participate of the 
crime; ſo S* Hierome , Not only the Thief bamfelf, but he that krowing the thing to be Su. Parabel 
ftoln, and where it tt, conceals it or doth not declare his buowledre to the riche Owner, u 
gmilty. So alſo & Chryſoſtame, Not only the perjured perfont, but they that knowing of it, com- De Statais, 14: 
ceal the perjury, are guilty. They that contribute their counſel and advice, for ſo runs the 
Attick Law, He that groer bis counſel to an alt that it wicked, if involved in the ſame 
ment with bam that 4 1 They that countenance, encourage or commend a Malefactor ; 
ſo S' Ciryſoftome, Prjor peccante qu peccatum Lauder, He that praifeth and applauds a 
wicked act, is more wicked than he that eſſects it. And by the Law of the Lombards, C 
fatinoroſum aft ans hort atur, pro ſaciente habet ur. The By-ſtander that encourageth a Male 
Qor is cqually to be puniſhed with him. They who having full power and authority to ſor- 
bid and reſtrain Offenders, doit not. So thought St. Chryſoftome, Not they only that com- 
nut the theft, but they alſo that did not binder the commuſſior of it when it wat in they power 
to ds it, are in the ſame manner to be puniſhed. Juſt as he who hinders a wounded pet ſun 
from being cured, is as guilty as he that wounds him even unto death. So they who being 
ſtrictiy bound in Duty to help thoſe that are oppreſſed, and do it not And they 
who do not diſſwade when they ought to do it. And laſtly, They that conceal the 
Fact which they ate bound by ſome Law to make known. All theſe ate obnoxious 
Eee to 


fin 
Ln 


® 2 — 


— 
T_T Fe fo. - 


mn! 


394 Of the Communication of Puniſhments. BOOK IL 


to the ſame puniſhment, if there be in them ſuch a malignity of Spirit as may ſuffice to 

deſcrve puniſhment, according to what we have alrcady faid in the preceding Chapter. 

This will be made clearer by examples. Where offences ate but perſonal, there the 

niſhment is not to be national. No Community or other Civil Society of men may 

. jaſtly be puniſhed for the fault of ſome particular perſons, without cither committing 
reaſon of the Or omitting ſome fact or duty of their own, whercunto they were generally obliged. For 
'of their asS* Auguſtine well obſerves, In every Nation theſe ſins which are commuted by particular perſons, 
are to be diſtinguiſhed from thoſe that are done im common, as when the whole of the people be 
ing aſſembled do unanimouſly decree it to be done, Hence at iſeth that Clauſe uſual in all ues, 
Si deſexerit publico Conſulio, If any thing ſhall be done to the contrary by any publick, Decree, 
then ſhall the League be adindred as broken, Thus the Locrians in Levy excuſe themſelves 
to the Roman Senate, ſaying, That ther defettron proceeded from ſome ignorant amd u affetted 
people, and not by k Order of the Senate. And the Rhodians in the ſame Senate 
make their defence by the lame Argument, diſtinguiſhing between the publick Acts of 
the City, and the private Acts of particular perſons. There «1 no City (ſay they) 
ſo well governed but may ſometimes hate ſome 1 Citizens farting even at the Stern, be. 
ſides an unexperienced multitude always. And it the attempts of every private perſon 
were ground ſufficient for a juſt war, no City could long ſubſiſt. Thus St. Greene 
likewiſe argues, It was not the common crime of the City, but of ſome Strangers and Foreien. 
ers, who do all things rather t b raſhneſs and rgnorance of the Laws, than by regen. 
Neither (faith he) « « juſt that jo great « City be diſtreyed for the indiſcretion of 
ſome few, nor that the innocent ſhould equally ſuffer with the necent. So neither are the ſins 
of Children to be imputed to their Patents, nor Maſters to be puniſhed tor the crimes 
of their Scrvants, nor others that govern for thoſe whom they govern, unlcſs it be for 
ſome delinquency of their own. Now of thoſe ways or means whereby they that pre. 
lide over others may be acceſſary to their fins, and fo involy'd in their puniſhments, 
there are two of ſingulat uſe, and require our ſtrifteſt diſquifition. As firſt, By ccnnj- 
r. By Conni- vence: For he that knows that ſuch a crime will be committed, which he can binder, and 
— is bound to do it, but coth it not, is guilty of that crime when it is committed. Thuz 
Cicero in Piſ· Cicero m__ this Caſe againſt P, It u not mach material (faith be) eſpecial y in a Conſul, 
nem. whether be do himſelf ſtir up the people to ſedition by bit own per nicion Laws and wicked Spercher, 
and ſo diſturb the peace of cbs Commonwealth, or whether by bus commence be permits others 
ſo to do. Par cit delinquere & delinquentes non prohibere , It u the fame thine 
(faith Apaperus to Zuſtimian) to be wicked eur ſelver, and to ſufſer «hers te be ſo when it e 
— to help it. 93 a Sinner to fin, _ — adds ante him the 
confidence. O inion was Salvian, He who having a power to probubit 
4 — . and doth it not, doth 4 fel] command it, And St. N He 
that doth not reſiſt and oppoſe — againſt a fir when be can do it, ſeems to give bis conſent 
wnto it. By the — if a Set vant did kill a man with his Maſters knowledge, the 
main guilt was transferred to his Maſter, as if he himſelf had been the Murtherer, Even fo 
he that ſuffers his Bond-ſlave to be proſtituted, when he might reſcue her, was by the fame 
Law judged the Proſtitutor. By the Fabian Law, H one Mans Servant with the conſent of 
his Maſter ſeduced another mans Servant, the Maſter of the Seducer was puniſhed for it. 
But, as I ſaid before, it is requiſite that belides the bare knowledg, there be alſo a power and 
authority ſufficient to reſtrain and hinder the commirting of it. And this is that which the 
—_ intend : for when knowledge is commanded to be puniſhed, it is taken for connivence 
or toleration; ſo that he — who having a power to forbid the doing of a wicked 
act, doth it not. And in this Cate knowledg is taken for that which hath the conſent of the 
will, and fo it is to be underſtood as if the fact were committed by his advice and counſel. 
And therefore as the Maſter is not bound by his Servants crime, though he do know 

thereof, if that Servant ſhall contemn his Maſters authority, and proclaim himſelf a Free- 
man; and as Parents are not bound by their Childrens crimes, though they know of them, 
if thoſe Children are not under the power and tuition of their Parcnts ; becauſe .icither 
Maſters nor Parents have any power and authority over them. S0 on the of her fide, 
although they had power and authority over them, and ſo might thereby ptohibit the 
— ſuch crimes; yet if they knew nothing of their pur and intention to com- 
mit ſuch acts, they cannot be — for them. For both theſe muſt neceſſarily con- 
cur to make one man guilty o her mans crime, knowledge of the fin c-mmitted, 
and not reſtraining them when it was in their power. All which ariſing from natural 

equity may — parity of reaſon be applied to Princes and their Subjects ; wherefore 

Proclus upon that of Heſiod, 
Whole Cities ſometimes ſmart for th crimes of one, 


aſſigns this as the reaſon, Becanſe power they did not reſtrain hum from bus Hedi. So in 


the Grecian Army Agamemner and others being ſubject to a General Connell of war, 
i 
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Ic was de ſet vedly laid, 
| The Princes errours on their Subjefts fall ; 

That is, the Grecians were plagued for the ſolly of their Princes, becauſe it was in the 

power of that Council to have compelled Azamemnon and the reſt, to have delivered up /- 


phigemia to the Prieſt to have been ſacrificed. Thus doth Cyrillas expound this matter in his 
2 Book againſt Jaan, whereupon Od thus : 


FA EE. al 8 ay > rapt 4 


Yuan merut param ſolus, dgeſſit un omne?. 


—_— be Virgin gone, 
All ſtan.l engag'd, though done by one alone. 


Becauſe it was in their power to have hindered it, Thus doth St. Chryſoffome involve all 


Met. . 


14 


the inhabitants of Awtwcb in the crimes of the Statues, The fatt (faith be) though con De Statuis orat. 


wurted but by few, we all ſtand accnſedof \, and the revenge which u Hadi due unto thoſe only 
tha du, u threatned againſt us all; which we might have avoided bad we before expelled them 
the Cuy. So mught we by a timely cntring off from us thoſe parts that were exulcerated, have wſe- 
ly provided for the ſafety of the whole. And a little after, For thus very thing, thou art puniſhed 
and utterly deflreyed, becauſe thou wert not preſent to reſiſt, becauſe thou dil not prohubit, becauſe 
thou net reftr aus their madurſi, that thor 4 dt net expoſe thy ſelf to danger to preſerve the 
berour of the Emperor ; "tis true, thou diet net jour with them nor partaky of thrir crime, in this 
I commend thee, thu tag in good part ; but becauſe t didſt not binder them that did ut, for 
this thou art worthily acc Livy records that as a good plea which the Vejentes and the 
Latincs mace be fore the Roman Senate, namely, That their Subjects had aided their Ene- 
mics without their knowledge ; et on the contraty, it was not allowed unto Tees 
Queen of the lllyrians, when the pleaded that they were her Sub cte, and not her ſelf that 
wee the Puotcs, for ſhe knew thereof and forbad them not; for it migl t caſily be preſu- 
med, That of what was fo frequently an i ſo publickly done, no Prince could plead ignorance. 
The Laurentere Embaſſader s being afſauitid Ly ſome of King Tatius bus near relations, did complain 
that the Law of Nations was jd; but ace cee bus own kyndred more than commo!s 
right, drew the revenge wholly upon bumſelf. And hitherto may that of Satvian be properly 
7 — » That Sovereign Privices who ave ab't to proiubut the greateſt crime, do ſcem to approve 


them if they permet them ts be cone, It 11 ſufficient for private men to keep themſelves »pright, 
at they that i 6 Princes muſt taks care thit others offend not, Non ell liber a conſenſu qui quod 
eme e pat , emendare neg "igit , He that negletts bis duty in re fru abuſes, doth with- 
6. t doubt conſent, if not approve of thews, an} thereby involves himfelf both in the fin and 


puniihni. t. [4 quod 4 multi fie neee off it 4 nemme upnoretur ; what i done by a multitude Dion Proſacaſit. 


te man can be ogrorant of. Poly: teproves the tolcans ſharply, becauſe when they would 

not app ai to be enemies to Php, yet they Cailored their ſubjects openly to act againſt him 

in an holte marner; yea, an! preferred the principal actots to great Honours. 
Hithcrto we have ſhewed how they thet prefide over others, may be involved in their 


ment by reception againſt puniſhmenss, although by the Law of uature, every innocent Malefattors i- 


perſon hath a right to puniſh a Male factot ; yet lince the inſtitut ion of civil ſocieties, it is 
generally agreed, That all cach particular mans crimes, that ſhall be committed properly 

inſt x ſociety, ſhould be left to them an to their Governours, citker to puniſh ot ab- 

ve as themſclves hall pleaſe : yet is not this Right fo abſolute and full as to thoſe of- 
fences, which do any way app<rtain to humane ſociety z but that other Citics, and their 
Governours may have the like power to prot cute them, in the ſame manner, as for ſome 
offences. Popular actions ate uſually granted in (very City, much lefs have they that full 
power in ſuch offerces, whereby any City, or its Governovur is peculiarly wronged : but 
that, that City or Governour bath likewiſe a right, either for the vindication of his own 
honour, ot for his future ſecurity, either to require the offender to be delivered up unto 
him, or to require that he-be puniſh. 1 by that City wherein he lives, according to the 
injurics he hath ſuſſet ed by him; and of this right, he is not to be deprived. 

Seeing that it is neither uſual not ſafe, for one Prince to permit another to enter into 


his Dominions, with an Army to demand Delinquents to juſt puniſhment ; therefore it is > x 60 
e ether pu- 


fit that the injured Prince ſhould ſend to him, under whoſe protection the Malefattor 
reſides, to require that either he wonld puniſh him himſ-1f according to his merits, or to 
deliver him up to the pleaſure of the Prince that is injuced ; and this is that dedition, 
whereof we lan ſo ſtequent in ation in all Hiſtories. Thus did the reſt of the Tribes re 


quice the Benjamitcs to de liver up thoſe Sons of Beal, that had abuſed the Levites Concu- 
bine, Jug. 20. and the Philiſtines Sampſon, Tad. 15. Thus did the Lacedemonians make Pay. U. 14, 
War upon the Melſenians for refuſing todeliver up a man that bad killed divers Lacedemo- oaks 1. 0 
nians : And at another time, for not delivering up thoſe that had raviſhed ſome virgias that TY 

2 0 2 were 


Dion in Galba 
att. 4. Sed. 


III. 
fins and punih, ments by toleration ; now let us fee how they may partake of their puniſt- Of receiving 


Ns 


niſhed 


or deli- 


vered up. 
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Plat. vit. Ca- 
milli. 


Livy lib. 28. 


Salaſt. 


Camdin, Anno 
8 5 


Zonaras 


Baſil. Porphy- 
rogenneto. 
Whether they 
who being de- 
livered up, 
not received, 
zens of their 
own City. 


luton burr 
. but to 
the miſcrable. 
Diod. lik. 8, the Lacedemoman diſcourſing of this right of ſuppliants, ſpeaks thus; They who fr 


were ſent to perform their devations. So Crs would have had the Senate to have deli. 
vered up Ceſ.r for the War he unjuſtly made the Germans. And the Gauls did in the 
like manner require the Fabi to be delivered up unto them, who had made war againſt 
them unjuſtly. Thus did the Romans demand from the Car —— That Amilcar who 
had ſolicited the Gauls to Rebclion, ſhould be delivered, and afterwards Hun, as Diods- 
rus, and Livy teſtifie : Thos likewiſe they required Jugarths of Focckas in theſe words; 
So ſhalt thou at once free us from the neceſſity of perſecuting thee for thine er1007, and bim ſor 
his wickedneſi, Thus the Achaians required from the Lacedemonians tholke who had 
ſieged Lanticus, adding, that unleſs they did deliver them, they would declare that they 
had boten the League. And thus did the Athenians make publick proclamation, That 
whoſoever ſhould plot vny miciuct againſt Flap, and fly for protection to Athens, wo 
inſtantly be delivered np unte him yct is it not neceſſaty, that every perſon that is fo de- 
manded, ſhould immediately be delivered up; but thoſe only who upon due examina- 
tion ſhall be found guilty : For as Platarch in the Life of Nena rightly obſerves; It 
is not fit, axe Iten, to deliver up a man unheard. The _ of Scotland (as 
Camden informs us ) told Qneen Elzabeth, that he would fend F i, yea, and 
the Chancellor too into England, as ſoon as by ſound Evidence it was proved, that 
they had pre me ditate ly broken the peace, and committed the murthers — char. 
ged with: Neither is every MalcfaQtor that is found guilty neccMlarily to be delivered 
up, for the obligation being disjunctive, binds only cither to deliver up or to puniſh. 
For thus we read that the Ei made War upon the Lacedemonians, becauſe they did 
not puniſh thoſe Lacedemonians that had injured them ; that is, becauſe they nci- 
ther deliver them up, nor puniſh them: ſometimes they that demand the maleſactot are 
left to their choice, but this is a favour and not a debt, unleſs it be fo agrecd in the league 
as it was between the Kings of Exgland and Denmark recorded by ent Thus did the 
Cerites put the Romans to their choice, Whether they woald hate the perſons who bad in- 
red them delivered up or puniſhed. h in his aniwer to Demoſthenes declares, That 
treating with King Philp concerning the general Peace of Greece, he told Fh amongit 
other things, That it was fit that the Male factots themſelves, and not their Citics ſhould 
pay the price of their own wickedneſs ; and that Citics could not juſtly be puniſhed, if 
they cauled the Criminals perſonally to appear in judgment. Ci tells us, That the 
next degree to Treaſon, is to harbour and protett Trayterr;, and next to the Renegadors are 
they that recerve them. Baſilius ſent to Coſtocs deſring bum to delrver up ante bum one, who 
being a Subjeft bad taken vp arms againit him, being bus Lord and Maſter \, and that be would 
not countenance ſo pernicious a precedent af,“ himſelf. And 3 — — 
miſchiefs ariſing ſtom the diſcord of Cities mentions this as one, That i «1 Lawfoll for of 
fenders to fly for protection from ene City to another. And here we meet with another qui 
ſtion, namely, whether they that being fo delivered up by their own City, and not re- 
ceived by any other, do ſtiil remain Citizens of their own City ? This Pabl. A Scevela 
denies, becauſe they that arc fo delivered arc no lefs baniſhed from their own City, than 
they who are interdicted fire and water. But Prata, and after him Crers, were of % 
contrary Opinion, which doubricſs is the more probable, though not properly for the 
reaſon brought by Cicero, becauſe as in gifts ſo in deditions, they cannot be compleat un- 
leſs accepted; for in cvery donation that is perfect, the conſent of both Parties is necef- 
ſary; whereas the dedition here meant is nothing elſe but the permitting of a Subject to 
be under the Arbitrary Power of another Prince or State whom he hath injured ; which 
bare permiſſion doth neithet give nor take away any right; only it takes away that which 
ſhould hinder the execution: wherefore if that other Prince or People ſhall not make uſe 
of that right, then doth he that was delivered, return unto the ſame condition as before, 
to be either — ot not puniſhed, as the City whereunto he returns ſhall ſee cauſe, 
(which was the caſe of Cledius who was delivered to the Inhabitants of Corfica, but was 
not by them accepted of, ) as there ate many offences wherein a City may do either; but 
this Right of the City as both other rights and goods are not immediately by the bare 
tact loſt, unleſs ſome publick decree or ſentence firſt paſs upon him. In the ſame mar- 
ner, Goods alſo ragh delivered yet if not d remain his, whoſe formerly they 
were ; but if that Subject being delivered up ſhall be accepted, and afterwards happen to 
return, he ſhall loſe the priviledge of his Freedom, unleſs by ſome new ſervice he 
ſhall be admitted. Now what we have here ſaid of puniſhing or delivering offenders, is 
to be underſtood, as well of thoſe who fly to our protection from other places, as of thoſe 
who are natural and native SubjeQts. 

Neither do thoſe fo famous rights of ſuppliants, and examples of ſanctuat ies and place 
of refuge, any thing derogate from what we have before ſaid. For theſe belong prope: 
ly to ſuch as are wrongfully oppreſſed, but not unto thoſe who do ſuch acts as are in 
themſelves either deſtructive to Humane Society, or injurious to other men. C 

intro. 


duced 


Cu Av. xxl. Of the Communication of Prniſhments. 397 
duced the edges, intended that they who were through any mufortune miſerable, ſhould be 
—_ ut — were alte 2 ſhould e — but pun ; for theſe 
have nothung to blame Fortune for, nether onthe they to aſſume to themſelves the name of 

anti, which 11 proper to thoſe only, Quibus innocens eſt animus irata fortuna, Whons not hun 

bat an ireonable fate or fortune bave made meſerable : But as for thoſe who are conſtantly and 
1 , there remanits no place cuber for Pity or Protetizon, which two Menander 
thus diltioguilbcrh , 


Al ſertant and mnjuſtice differ much, 
For that's our chance, thus our own choice makes ſuch. 


Wherefore as Phils notes, Mercy bed is due to the unfortunate, but they that are wilfully De Jadict. 
wretched are net =_" + but amn. When we behold a man that is diftreſt, faith Marcy 
eAntonun', we ſhould Agent y ebjerve bis mand and manners, whereby we may diſcover whe- 
ther u were ns ignorance, of ins wilfulneſs that occaſioned bis maifortune, and accorazugly we 
admunfter either our advge, or eur reproof. So Tetilas in Procopue doth wiſely di- Ch. (2h. 3. 

ltinguiſh berween thoſe 1njurics that ave done through ignorance or forget „ and thoſe done 
et of 4 premeditated malice. The former may = if not for pardon, yet for mitigation 
of his puniſhment; but the latter can urge nothing, but what aggravates both the fin and 
julgment. Not much impertinent to this is that of Dem bene which Cicero thus tran- Is Apher. . 
ſlates, Aoferers epertet gut propter ſer tum, non progtey mal im miſerits ſunt ; To com- 
rue theſe that ave miſcr able , an att of humanity, tut then only when ſuch ſufferings are 
excaſiened by ſome mufortune, but net when occaſioned by our own wickedneſs + Nor that of 
Aube, That which ts done involuntarily 14 from fortune, but what we do deliberately is 
but the frants of cur own chance." Nor that of Lyſiar, There it no man willingly unfortunate. 
But when a man is made miſerable either by the undeſerved malice of an enemy, or by 
ſome ſecret fate, or ſome misfortune which could not be foreſeen, then protection by fo- 
reign Princes, is a debt que to the frailty and inconſtancy of our Humane Condition. It 
was a ſanction of the witeſt Law that ever was; That be that had accidentally ſlain a man Deut. 19. t. 
whom be bated not wn times pait, fluid fly to one of the fue Cities of Refuge, and there be 23» Is: 
ſafe. Becauſe that act as to the irregularity of it had not the conſent of the Will, ſo that Erd. al. 14 
it was not ſo properly his fin, as his misfortune : whereas the very Horns of the Altar =D 
could not ſecure him, who out of premeditated malice had ſlain an innocent perſon, or 
who out of an aſſectat ion of Soveraignty and Dominion did attempt an innovation in the 
State, which Law Philo explaining, faith, Profanis in fanum nullum eſſe reception;, That no 
fanitaary can groe protehion to ſach nnſantiifed perſons. The like proviſion we find to have Queft-Gree.2- 
been in uſe amongſt the Ancient Grecians, as Platarch teſtifies. The Chalcidenſes refuſed 
to deliver up N to the Grecian ; and the reaſon is given, becauſe be had ſufficient- 

cleared himfclt of the Crimes they objefted againſt him. The like we may read of in 
this latter Age, for King Ven did receive into his protection, and refuſed to deliver up 
ſuch as being tyranmcally oppreſt, fed ont of Normandy unto him. Yea, and the Empe- 
tour Ladewieas Teas recerved thoſe that fied unto him, even from the Church of Rome, as 
may appear by his Decree made in the year $17, and inſerted in the ſecond Tome of the 
Gallcan Councils, &e. Cicero, P and others relate, That there was in Arhens an 
Altar called, «Ara Miſerrcorcbe, The Altar of Mercy, which the calamitous have ſacted 
made, faith the Foct, and a little after : 


Where i cd. and the vangquiſht ferk for reſt, 
And Kings of their own Kingdoms Ae 


That is, all that were unfortunately diſtreſt, The cy Arbens, as Ariftides tells us, was of 


all «ther Cities the molt ready to proteft ftrangers, and ſuch as were through mirfortune muiſe- 
r able. — This docket age Wes ho common Port or Haven tim all the wrecks 


of fortune put in and found reef, from what part of the world, and for what cauſes 
they were di buther they came, and here they found ſuccour and proteftion : The like 
Encomium Afariane gives of Arragon. The gde choſe rather univerſally to periſh, as L. 20. c 14: 


Traces informs us, than to deliver up /dvgiſaler either to the Romans, or to the Lom- Gith. 4. 
= _ ler in one of his Tragedics, brings in Ou ſupplicating the Athenians in 
ads 

Al ! men of Athens, I have ſuffered much; 

Suffer d mderd : for God my witneſs is, 

That knowingly, I have net done anuſ+. 
And Theſes; anſwering him thus, 

Such Gueſts as thee, at all times to defend 


O Ocdipus 
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VI. 


I never can, 


9 
Till / orget my ſelf ts be 4 man, 


And yet as highly as theſe eArbemians delighted to protect their ſuppliants, whom fortune 
and not wilſuluc is had made miſerable, they would not pt ote ct a known mal factor, not 
give that to Vice, that was due only to Innocence ;, witneſs that in the ſame Tragedy : 


Hunt qui facworum conſcins, nee lege, 
Fident, ad aras volonur ſuppiex Deam, 
Trabere ad tribunal nulla „ muby : 


Mala ſemper «quam ſerre que fect male, 


From ſacred Altars, who to judgment draws 

A guilty Traytor, that diſtruſts the Laws, 

Doth nothing impious : for juſt it is 

That hc ſhould ſuffer, who hath done amiſs. 
do the ſame Port elſewhere, 


Non emm tang decet 
Manu necente mmm, at juſt wn faut 
Fus patere templa Contra n. 


With hands impure the Gods to ſupplicate 
Indecent is : yet ſhould the Temple gate 
Stand opcn, for th' oppteſt to enter at. 


Lycurgus the Orator relates a ſtory of one Cabſtrarus, who having committed ſore hal- 
nous crime, and conſulting the Oracle about his ſafety, reccived this anſwer ; That if be 
would fly to Athens, be ſbould have right done him. In hopes of impunity, he betakes him 
ſell to that Altar in Arbens, which was held the moſt ſacred, yet even from thence he was 
taken and put to death : So alſo was Ferdinand Lord High ber lain of Portagal for- 


+ ced from the Altar, and burnt, for raviſhing a Noble Virgin, as A records : So te- 


ligiouſly did they diſtinguiſh between ſuch as were criminous, and ſuch as were unforty- 
nate. Tacitus condemns ſome of the Grecian Citics of ng, who thought their 
Gods to be pleaſed with their protecting of Malefators. es (faith he) are like Gods ; 
for neither do the Gods themſelves the ſuppications of the wicked : and in another place, 
he aſſures vs, Neque 4 du miſs juſt as ſupplicum preces andiri;, That the Gods never beard the 
ations of men unleſs they were ja. Such then as are notoriouſly faulty, are cither 
to be delivered u iſhed, or at leaſt baniſhed out of their Dominions from whom they 
are demanded, Thus did the Cymes in Herederxs, who though they would not deliver up 
Pattyes the Perſian, whom notwithſtanding they dur ſt not —_ yet choſe that whi 
was ſaſeſt to both, which was to ſuffer him to fly to Auer. Thus Perſexs King of A.- 
cedon in his Apology to Martins, concerning thoſe that had betrayed Exmenes, pleads thus, 
Ai ſoon as nen your un for mation I ſound theſe men in Macedon, I commanded them ſorthuuh 
te depart my Kingdom, and hate for ever interdifted them my Dem, Thus did Queen 
Elizabeth anſwer the Scets who demanded Bothwell, That ſhe was ready either to deliver him 
7 or to bamſh him ont of England. Vet do the European Prunces in moſt — 7 hay 
y, and in the age laſt paſt, connive at one another for the reception of ors, 


unleſs they be ſuch as diſturb the =_ peace, or that are guilty of ſome egregious 
in 


crimes ; ſor leſſer crimes they uſually paſs by, unleſs they ate directly excepted againſt 
the Articles of an — : as it was in that made between England and France, where 
in it was agreed, That ebels and Fugitives ſhould be deliver — 7 And in that made 
with the Bargund:ans, wherein it was provided, that all ſuch be expelled, as Cam 
den teſtifies. However this is worth our obſervation , That notorious Thieves end Fi- 
rates, when through long and proſperous ſucceſſes, they are become formidable to their 
Neighbours , may be protected as from puniſhment ; becauſe it conduceth much to the 
common ſafety, to withdraw ſuch perſons from the it wicked practices, by hopes of In- 
— . caſe it cannot otherwiſe be done, this therefore any Prince or People may un- 
ertake to do 
And this alſo is obſervable, that Suppliants may be defended until the equity of their 


et may they caſe be rightly known. Thus tells the Ambaſſadors of Earyſtbius, who demanc- 


be 
and 
Law. 


by 


ed of him ſome that fled unto him for protection: 


Si crimen ii ali boſpurbus firms, 
Jus wnpetr abu; ;, 77 lunc non abſt aber. 
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Cu AP. xxi. Of the Communication of Puniſhments. 399 
If with foul crimes you can them charge, you may 
What's right obtain, but not them force away. 

hut if the Crimes whereof they ſtand accuſed be ſuch, as are neither againſt the Laws of 

Nature or Nation, then ſhall they be judged by the Civil Law of that place from whence 

the Suppliants came, which y excellently proves in his Tragedy of Suppliants, 

where he brings in the King of the eArgroes beſpeaking a Company of Greeran came 

out of Age thus; 
Manums tie ft mmuttat «Ar ypes genus 
. lege pati proximes fe fangmne 
Dic ant, quis hue objicere ſe contra velu ? 
Q are tam cit docere, nat alrs Jo 
Ex ft, walls jure te lis ſab cs. 

How the faults of Subjects, whether Natives or Strangers may be transferred to their VII. 


Philoſopher, Cc 


But here we meet with a notable queſtion, whether the puniſhment due for an injury 
done by the generality of any one City or State, may at any time afterwards be exacted: 


ſo long as that State, City or Commonwealth doth ſubſiſt, it may: for that which is juſt- niſhment 
ly due at all times, may at any time be exacted, becauſe the ſame body politick ſtill re- due may 
mains, n the individuals ſucceed each to other, as we have elſewhere ſhewed. But ume be 


yer on the ſide we mult note, That fome things are primarily and abſolutely neceſ- 
lary to every Corporation, as to have a publick Treaſury, to have Laws, and the like; 
others appertain thcreunto derivatively only, from thoſe individual perſons that inhabit 
therein : In which ſenſe a Nation or City may be ſaid to be juſt, valiant, prudent, if moſt or 
many of the Inhabitants thereof be ſuch ; and of this kind are the merits of a City. For that 
which hath no life, cannot of it ſelf contract any guilt, but a City is ſaid to be guilty, in 
reſpect of thoſe particular perſons who actually ended 3 but they being dead, by whom 
the guilt was deduced to the generality of the „the guilt dies alſo, and conſe. 
quently the obligation to the puniſhment, which without merit cannot conſiſt. Thus L. 
vamas in his fore-cited Oration , There 1s no place left for revenge, where all are dead that 
gave the offence. Wherefore Alexander is highly condemned by eArrians, for his too 
much cruelty and injuſtice in his revenge taken upon the Perſians, there being no one 
perſon then living of thoſe who had formerly offended the Gtecians. And therefore Ju- 


Lycurgas Orat. 


Sup. caps 9. fate 


4 


Pia. Altx- 


VIII. 


a po. 
once 


— 


aun aſcribes that War to another cauſe, There was never any War, faith he, reputed juſt, conpentit law 


that was widertaken for ſuch « cauſe, uti her by the Grecians againft the Trojans, nor by the 
Mace- 


aAatione. 
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X. 
That which 


comes cirettly, 
diſtinguiſhc 

from that w* 
comes by con- 
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Xl 
What befals us 
by the occaſion 
of a crime di- 
ſtinguiſhr from 
that W befals 
us 
the crime. 
Syonde, noxa 
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eAlacedonians againit the Perſians, as may be made clear to any chuld; for they never wiſued 
crimes anciently committed by Parents, on their Nephews or ( h:ldren;, but invaded thoſe oniy, 
who had by force oppreſſed the pray ſuch as had well deſerucd, ard diſpoſſeft them of their 
Kingdoms. Concerning the deſtruction of the Branchidæ made by the fame Alexander, 
Cu tus gives his judgment thus, If (faith he) the ſame purſiomert had been in flitted upon: the 
Trauors themſelves, it had been recorded as an att of his jullice, and not of bis cruelty, but the 
revenge fell upon the innocent, whilit their poſterity (who never ſo much as ſaw Milctum, and 
therefore could not butray it to Xerxes) pay the price of their forefathers ſm. The like judg. 
ment doth Arrianx: pats upon Alex *s burning of Perſepolis, in revenge for what the Per- 
ſians bad long before done unto the City of Athens. But, faith Arrianns, In mine opinion, it 
was not wiſely done of Alexander; neither could that be truly ſaid to be a juſt revenge upon thoſe 
Perſians, who had been dead long before. For as to that anſact which Agathocies made to the 
jult complaints of the Inhabitants of Ithaca, namely, that the Sici uns had of old ſufſered 
much more by their Countryman Viyſſes z none that hears of it but will think it ridiculous, 
And Flut arch in his Book againſt Herodot us, faith, That it was a thirty very improbable that the 
Cormthians ſlouid revenge an injury done them by the Samians after three ages. From all which we 
may conclude, That the memory of injuries done us, ouglit not to outlive the perſons that 
did them; neither will thoſe arguments brought by Plutarch, in defence of the revenge taken 
by God upon Polterity for the ſins of their Anceſtors, ſerve to juſtify the like in men; be- 
cauſe, there is not the ſame right between man and man, as there is between God and man: 
neither will it neceſſarily follow, that becauſe our Children do receive honours aud rewards, 
ſor the vertuous acts of their forefathers, therefore they may be jultly puniſhed for their 
fauits , becauſe ſuch is the nature of a courteſie, or bencſit, that it may be conterred upon 
any man without injury; bot the nature of a puniſhment is not ſo. 

Thos having ſhewed by what means a man may partake of the puniſhment, by being 
made acccllary to the fin of another; now we intend to ſhew how a man may be involved 
in the puniſhment, though he be no ways acceſſary to his ſin: And here to avoid miſtake, 
and that we may not confound things in their own nature diſtinct, becauſe they are alike in 
name, we mult walk cautiouſly as to ſome particulats. 

As in the firlt place, we muſt diſtinguiſh bet cen that damage that is purpoſely and di- 
rectly done, and that which comes by conſequence z, that I account a wrong directly done, 
when that is taken away, whereunto a man hath a peculiar right : And that I calf a wrong 
done by conſequence, when a man is deprived of that, which otherwiſe he might have 
had, that condition cealing without which he could have no right or title. An example 
whereof Ulpian gives us thus, If by digging a Well in my own ground, I cut off or inter- 
cept the ſpring that feeds my neighbours Well; the damage he ſuſtaineth, is not occalioned 
directly, by any illegal act of mine, but by the lawful uſe of that wherein I had a proper 
and peculiar right as being mine own. And in another place, There is a great difference 
between the doing of an injury, and the prohibiting a man to make the profit, which he 
hath hitherto been pzrmitted ro make. And i very prepoſterous (faith Paulus the Lawyer) 
to account our ſelves rich before we have acquired thoſe riches ; As when a Father tunneth into 
a præmunire by doing that, for which his eſtate is juitly conſiſcate, his Children may feel 
the loſs, tis true ; but the loſs is not properly their puniſhment, becauſe the goods could 
not properly be accounted theirs, unleſs they had continued to have been their Fathers to 
the hour of his death: which was well obſerved by Alphenizs, when he ſaid, The Children 
indeed do ſuffer through the default of their Father, bur that they do not inherit that which 
ſhould other wiſe have deſcended unto them, is not properly the Childrens puniſhment, but 
their Parents: But thoſe goods which accrew unto them, not from their Parents, but ei- 
ther from nature, cultom, or education, do (notwithſtanding their Fathers fault) remain 
perfectly theirs. Cicero writes that Themiſtocles his Children ſuffered want; nor did he 
think it unjuſt, that Lepid«s his Children ſhould do the like: and this he affirms to be an 
ancient cuſtom, and obſerved in all Cities ; which notwithſtanding the later Roman Laws 
have ſomewhat moderated. So when through the default of the major part, which (as we 
have ſaid before) repreſents and hath the power of the whole, the whole offends, and u- 
on that account loſeth their civil liberty (i. e.) their Walls, Ports, and other Commodi- 
ties; thoſe particular perſons who were innocent, do indeed bear an equal ſhare in the 
loſs, but yet in thoſe things only which appertained not unto them, but as they were a palit 
of the whole. 

Beſides it is to be noted, that ſometimes ſome evil is to be impoſed on a man, or ſome 
good taken ſtom him by the occaſion of anothers ſin; yet ſo that that ſin is not the imme 
diate cauſe of that action, as to the very Right of doing it; as he that paſſeth his wor! 
for the debt of another, ſuffers, not by reaſon of the debr, but by reaſon of his ingagement, 
according to our Proverb, A Surcty is a ſure tye. For as he that pallcth his word for a buycr, 
is not bound by the purchaſe, but by his own free promiſe : So he that undertakes for a de- 
linquent may ſuffer, not for his delinquency, but by reaſon of his vadimony or —_ L 

whic 
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which as it was in his own free power to do or not to do; 10 being donc, it ma no leis 
oblige him than the offence did the delinquent. Now the ground of this is, the power 
and freedom that every man hath to oblige himſelf, and therctore the mcafurc of his fuf- 
ferings is not to be taken from the hainouſneſs of anothers fault, ut from the power he 
hath to oblige himſelf : The conſequence whereof is, That no man car. jultly be put to 
cath, by being a ſurety for another, (whoſe crime may happily d-tci ve Ucatit) becauſe 
no man can jultly oblige himſelf beyond what is in his power; but this puwcr over a maus 
life, either to take it away from himſelf, or to oblige another to take it away from him, 
no man hath : and therefore no man can juſtly be put to death by rcaton of ſuch a vade- 
mony. Ant this 1 hold to be the truer opinion, though it ſeem», that not tt e ancient Ro- 
mans only, but the Grecians and Hebrews allo were of another mind, who believed that 
even the ſuteties alſo might juſtly be adjudged to death, as appears by that ancient ſtory 


of Damon and Pythizs, And by thoie words of Rexber to his Father Jacob, Slay my two fol. Ant. lila. 


ſons if I brins him not back, unto thee * ; whercunto S. Auguſtine t alludes, where he faith, £27: 3+ 


That he thu is the cauſe of anothers death, is ſomettmes a preater ſinner than he that kills him : 
As when a mai} attor leaves his ſurety to ſuffer that lawful puniſhmert which hunſ. If ſhould un 


Gen. 42. 37. 


7 . $4. ad 


Azcedoniiit 


dergo; as it falls out frequently with holtages, as we ſhall ſhew anon. Neither doth this See 15h. 3. 7. 4. 


power of obliging a mars ſeif extend to mutilation ; for no man hath ſuch a power over 
his bodily members as to cut them off, unleſs it be for the confervation of the whole 
body. But whatſoever any man hath a full and abſolute power over, he may engage for 
another, and if he ſuffer thereby, it is not by way of puniſhment, but by way of cquity, 
which requircs that what is promiſed ſhould be performed. Thus a man may forfeit his 
eſtate, his liberty, his goods, and the like. The ſame almoſt may be ſaid of ſuch things 
as a man enjoys, cither jure precario, by entreaty or permiſſion, reſpect being had to the 
propriety of the thing: Or in his own private right, reſpect being had to that Soveraign 
Right that every City or State hath over it, for the publick and general ſaſety. Now if 
any of thelc mall be taken away by the occaſion of another mans crime, it is not (as ! 
have ſaid before) properly as a puniſhment ;, but as the execution ol that precudent right, 
which by p: omile was transferred to him that takes it. So when that Bealt is put to death 
with wiom a man hath had copulation, (as by the Law ot Afoſes was Gecreer!,) it was not 
Ly way of puniſhment : foraſmuch as a Beaſt having no Law, cannot be ſaid properly to 
Fr, and contequentl is not liable to puniſhment; but it is by virtue of that Right and 
Dominion that men nave over Beaſts, to do with them as they pleaſe. 

Theſe diſtinctions being granted, we ſay, that no innocent pei ſon can be puniſhed for 
the default of aunther ; the reaſon whercof is, Becaule every puniſiment pretuppoſeth an 
offence, and every offence muſt needs be perſonal, becauſe it arifeth from the choice of 
the will , and nothing can be more truly and properly ours, than that which derives its 
Being from us. 

It was St {/:eroms obſervation, That Neque virtutes, neque vitia pareiitiom liberss tmput au- 
tur; That nather the virtues nor vices of Parents are emputed wnto their Children + And St 
A-ouſtine concluces peremptorily , That it ſtands not with the perfection of Gods Juſtice to 
prneſh an innocent. Dion (Hi ſeſtome when he had laid, That by the Athenian Laws, the 
Children were ſometimes pur to death tor their Parents crimes, ſpeaking of the Law of 
God; he ſubjoyns, Bur thts Law doth not like the other, prmiſh the poſterity of thoſe that ſin; 
but makes cory man to be the author of his own miſery ;, according to that common Proverb, 
Noxa ſequitur capt. The puniſhment follows, the malefattor only. We do Decree (ſay the Chri- 
ſtian Empcrouts) That where the gunlt 25, there ſhall be the puniſhment : for ſin, like 4 viper, 
devours its own purcute; and therefore our fears ſhould not be extended farther than our guilt, 
Quis loc us innocentiæ relimquitur, ſi alienum crimen maculet neſcientem? Where , faith St Au- 
guſt ine, ſhall innocerice ſd ſinctuary, if the child that ts ignorant and innocent muſt be in- 
volved in his fathers puiſhmeut 7 Thilo in his Special Laws, abominating the cuſtom of ſome 
Nations, in deſtroying the Children of Traytors and Tyrants, faith, I ,um eſt corum eſſe 
pamas quorum ſunt delicla; It is juit that they ſhould ſuffer that have fruned : And in ano- 
ther place, I here is nothing ( faith he) more unjuſt, or of more dangerous conſequence to 4 
State, than to deny either the vurtuous cluldren of wicked parents their deſerved honour, or the 
wicked children of virtuons parents their due puriſhment : For the Law judgeth every man ace 
cording to bis own works, and neither commends any man for the virtues, nor condenms any 
man for the vices of lis anceſtors. And Feſephns condemns the contrary ſact in Alexander 
Kiflg of the Jews, calling it, The exa#ion of puniſhment exceeding all humane meaſure. 80 
alſo doth Dionyſius Halicarnaſſenſis, where he confutes that common pretence of crueity, 
which is that mau coruns u oviem, the child will be like the father For this alto 
(faith he) is very uncertain, and an uncertain fear can be no ground ſufficient to juſtifie 
a Certain death. One was fo bold as to te'l And,, (a Chriſtian Emperour) that the 
children ſhould alſo attend their guilty parents to death, if but ſuſpeCted to have been 
wetted by their example, And tmmianc relates a fory of a Daughter, at that time 
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little, that was put to death, Ne ad parentum exempla „un ſhe ſhould grow 
— m7 tg arent. — the ther uf S the Sul. 


dren — parents, which occaſioned that Proverb; 
Who kills the Sire and ſaves the Son 1, a fool. 


For, as Seneca notes, There is nothing more wrwrighteons than for a child to inherit hit fathers 
malice. Pauſamas the Greek Emperour would not do the lealt hurt to the - of Ar- 
taginus, who had cauſed the Thebars to revolt unto the Medes, prefumi werc 
not guilty of that conſpiracy. And . Anthony, in his Epiſtle to the nate, 
commands them to pardon the Som of Avidius Caſſius, (who bad —_— agamit — bis) to- 
rer , and his Wife, adding; But what ſpeak I of par them, who 
ave done no evil, And Julian highly commends the like humanity in fn Go antizs, ſhew- 
ing, That good Children do many times ſpring from wicked Parents, as Bees out of rocks, 
Figgs out of bitter wood, and Pomegranats from thorns. 
But God in the Moſaical Law threatens to viſit the ſins of Fathers upon their Children; 


The obje&ion but he hath a full and abſolute Power and Dominion, not only over our goods but lives 


taken from 
Gods 


with men an- 
ſwered. 


alſo, as being his own gifts, which he may take away from us at any time, and that with. 
out any other cauſe given, than his own will, If he do at any time by ſome 
violent and untimely death ſnatch away the children of an Achan, Saul, Jeroboam, Abab, 
or the like, he doth but exerciſe his own right of Dominion, and not that of puniſhment ; 
and yet by the ſame eſſect, he doth the more exquiſitely puniſh the parents of thoſe chil. 
dren, as ſome of the Jewiſh Doctors taught very truly. For whether the patents do ſur- 
vive their children, which the Divine Law did chicfly ref] and thercſocc extends not 
its threats beyond the fourth generation, which was for a man to ſee, 222 
moſt certain it is, that the Parents were even therein intended to be more ſeverely pu- 
niſhed by ſo ſad an example, as being thereby more deeply wounded than by their own 
ſufferings, as Ciryſoſtome well obſerves where with agrees that of Platarch, Nallum durins 
am quam eo: qui ex ſe ſunt oþ ſe miſeros ſpeitare;, No puniſhment ſo grievous as ts ſee 
thoſe born of us, to be for our fanits miſerable. Ot, whether the parents do not live « mak 
as to ſee their childrens yet doubtleſs to depart this life in that ſcar is a 
dreadfull torment, The hardneſs of mens hearts (faith Tertulhan ) did woe the 
this ſeverity , that ſo _— ——ů welfare of ther , might the 
more ready obedience ts the Law of God. Whereunto we may add of Alexander in Car- 
tins, who ven demanded what ſhould become of their innocent children ? Anſwered, I. 
is net ſor what I intend to de with them, that you your ſelves may periſh the more un- 
comfort ably. "But withal we malt note, That God doth not uſe this but ſor ſuch 
ſins, as are committed properly in the of himſclf; as for the fins of Sacri- 
ledge, Per jury, and the like. Neither the Grecians themſclvcs think otherwiſe. For 
—— — — „ which they called ſtupendious, were 
of this ſort, whercof Plat arch diſcout in his Book, concerning the late 
revenge of God. And in l we find a Delphick to this very purpoſe denoun. 
ed againſt the ſin of Sacriledge : 


Ar ſcelerum forges duunu perſequitur jus, 
ab Jove dacant : 


_ — — 
—— — — 08 
— — — 2 — 
gue after Plague, throughout the houſe ſhall fall, 


— "ah na eyes elec perſons, faith , 
- 3 
and Sele, in 
Perjury we have already 


ir Chi z yet be doth not always do it, eſpecially | 
ia them, or if the Child do publickly declare his deteſlation of his 
Andren Pelaolega: did ; — Ezach. 18. and by divers ex 
Flach, — — recited, And in the New Teſtament, 


* 
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finniag, whercunto that of Ezekiel bath tume icfpect, t,. ugh but obtcurely, as ü man- 
ner of the Prop'icts at that time was. Now though God do ſometimes vilit the ſins of Pa- 
rents on their Children, yet is this no warrant for us to do the ſame z neither can there be 
the ſame reaſon, becauſe of that abſolute Power and Dominion, that he hath over our 
lives, to take them away at his pleaſure, without any teſpect had unto our ſins; whereas 
men can have no ſuch power, but what our own crimes give them : and therefore as the i-n, 
ſo the punilhm-nt ſhould not be extended beyond our per ſons. And therefore tie very ſame 
Law of God doth exprefly in another place forbid, That either the Father ſhould be put to 
death for the Child, or the Child for the Father, Dewr. 24. 16. which ſome of the pious 
Kings of Iſrael did teligiouſly obſerve, even in the caſe ot Treaſon, as Ami did , which 
Law 18 highly commended both by Foſephus and Plulo : As Iſocrates doth the lixe Law amongſt 
the A-gyptians, and Dionyſa Ha warnaſſeuſis the ſame among the Romans. Neher the 

nor pursſlment of the Father leaves any gilt at all pon the Children, ſaith Caliſtratus out 
of Plats. For it is juſt that every Fox ſhould pay his own skin unto the fleaer, and that every 
man ſh ld carve out his own fortunes, and no man anſwer for his ſin before God by an At 
tocney. Wou'd any City (ſaith Cicero) endure ſuch a Law, that ſhould condemn the Son or Ne- 
phew, if the Father only or the Grandfather cid offend ? Hence it is that the Roman, Grecian, 
and Agyptian Laws do forbid the putting to death of Women with Child, as an act of 
anjuſtice and cruclty, 


Law of Acad, it was provided (as a thing tolerable) agaialt the Children of Traitots, = — 


in Abrahams time, That the whole Family felt the ſmart of Phataohs fin, becauſe no man had 

ten againſt ſo uf A fat, but all of them by commendang it, were as guilty a as 

e So 7 s Gifcourting of the judgment of Jerobouns, The people, faith ie. did 

likewiſe part ab of the pet of the Kings fin, for they alſo were to be cle that good land, 

and ts oo feattered mite foreign Nin, becanſe they were bis companions im the tt of his fon, 

But in caſc the prople yicld not their conſent, yet may they partake of the puni.hmene, by 

reaſon (as | ſaid) of the connection that there is between them and their Prin c. David 

pumbred the prop e, and his Subjects ate conſumed by the Peitilkence 3 David thought this 

to be hard dealiag, becauſe he thought the people innocem: Bur Gol (Frith the Text) 

was angry with rbe prople, and therefore mored bas (againſt them) te ſay, ge, namber the pee 

ple, 2 Sam. 24. 1. And then takes occaſion by this fin of Dawds, to punith the fins of Iſrael; rel. 44 0+ 

and having abſolute power over their lives, takes them away by the Peſtilence, thereby thod- 138. 

puniſhing both Prince and People: for, as a good Chriſtian Aurhor faith well, King. are 

never more ſeverely p <4, than when they are pumſhed un their Subjetts, And this is as juſt 

with God, as it is with men, ordinarily to be whipt on the back, for an offence committed 

by the hand ; or as it is with a Phyſician, to burn a man on the great Toe, to cute him of 

a pain in the hip, as Plat arcb makes the compariſon : But why this is not lawful for men, 

we have alrcady ſhewed. xvin 
The ſelf ſame may be ſaid of the puniſhment of ſuch particular perſons (in thoſe things r pigenees- 

which are properly their own) as do not conſent unto thoſe injuries that are committed jor the fins 0. 

by the generality of the —— the major 
But why the Heir that is obnoxious to other debts, is not obliged to this of puniſhment, XIX. 

the true cauſe is, Becauſe the Heir repreſents the perſon of the deceaſed, not in merits, The Hiir nor 

which are mcerly perſonal, but in his goods ; whereunto that thoſe alſo that ate owing unto _ = 

any man, by reaſon of the very inequality of T7 5 ſhould cohere, was at the fiſt, by a mens A 6h 

Fiz ZEncras ane vt 
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or Khodiana, general conſent introduced with dominion it fell. For as Dion PFrafienſr obſerves, What 
— owing by the Father, 11 no leſs due from 2 netther can ye juitly charge u 
pon us, that we have renounced our inberitance. So likewile Ceere, There 11 ns perſon ſo fr to 
ſucceed in the room of the deceaſed, as the right Hor. 


Hence it follows, That if beyond the merit there appear any new cauſe of obligation. then 
ſh- 


XX. 
Vet he is, if even that contained in the puniſhment may be juſtly due, though not properly as a 


that puniſh- ment: So we have ſeen, that ſometimes aſter the ſentence is pal, and ſometimes # the 
ment be chan- 
ged into ſome 
other kind of 
dcbt. 


matter of fat is ſufficiently proved, in ſuch things as will admit of « compoſition; the 
mulct or pecuniary puniſhment ſhall be recovered from the Heir, as even that alſo which is 
drawn into that agreement, becauſe there gow appears a new cauſc of obligation. 


— — —— — — ——— — r "O22 lp ——t u xp : 2 


CHAP. XXII. 
Of Cauſes of War that are unjuſt. 


I. 
The diffcrence 
berween the 


I. The difference berween Cunſe that ave juſt, 


and ſuch as are ſuſory only, explained. 
Il The War that bath neither of theſe, in bru- 


tiſh, 

III. That War that bath canſe: ſaaſery only, 
not juſtifying, 11 predary. 

IV. There are ſome cauſe: which ſeem to be juſt, 
Which are not. 

V. As uncertain fear, 

VI. = without neceſſity. 

VII. The denyal of Her, where there are 

of Women. 

VIII. The deſire to plant in a better foil. 

IX. The ent of ſuch things as are pre- 
occupyed by other 5. 

Ow if thoſe pre-occapuers be alteparber 


XI. The deſire of liberty no juſt carſe, in ſuch 
as are Subjetts, 

XII. Nor the deſore to rule over ethers without 
therr conſent, theuth for their good, 

XiIll. Nor the title of bring Univerſal e- 
narch, which ſome have given to the Em 
1 which 11 ,, 

XIV. Which ethers groe te the Church, which 
11 alſs refuted 

XV. Ar alſe a pretenice to fulfil forme Prophe- 
ac, without a ſpecial command nh - =» 

XVI. As alſo 4 pretence of ſome duc > 
thengh net in firiflieſs of Rirhet but ſome 6 
the: way 
Il. The dff:rence berwern a War whoſe cauſe 
11 angſt, and that which i ſome other ways 
unjuſt, and the droers effetts of beth, 


F the cauſcs of War, ſome are (as I have ſaid above *) juſtifying, ſome ſuaſory on- 
ly ; thoſe that ate unjuſt, have notwithſtanding always ſome ipecious pretence or 
other, to make the War to appear juſt, which Polybius calls +ggdows, the other he 


truc and the calls Arias, or the true cauſcs, which olt-times lye couchant, whilſt ſometiung that is more 
| = 7 plauſible is ex to the publick view; asin the War which Alexander made againſt Da- 
ar. 
* Lib. 2. 1, %, the preface or pretence was, to revenge ſome wrongs which the Perſians had long be- 
fore done unto the Grecians ; but the true cauſe was Ambition, and a vehement thirſt aſter 
ſoveraignty and riches, which alſo was very much heightned by the facility of the enter- 
priſe, which he collected from the ſucceſs, which both A and Azeſilaxs had before 
in their ſeveral expeditions. Thacydides diſtinguiſheth them into the outward ſhew, and 
the inward truth ; as when the Athenians made War againſt S, they openly declared, 
that it was only to aid the A gef, bur the naked truth was to gain Sicily to themſelves. 
alſo hath the very ſame ex in the War made between the Romans and A- 
thridates;, and alſo in his fifth Book of their Civil War, where ſpeaking of the peace huo- 
ken between Oft avis and Sextus Pompeias be ſaith, That there were ſore cauſes which were 
true but latent, and others that were ſeigned and pretended only; the one was but as a 
cloak or vizard, the other was the real purpoſe and intention. It is true what Procopuus in 
his Perſian War faith, Salta off non bbere leu, whi juſtuia dux oft, comer ai; It 15 
but folly to diſſemble, where juſtice is our guide, and profit xr companion. The pretence of the 
Punick War was a conteſt about Sarwrram;, but the true cauſe was, the fectet 
diſguſt which the Ca inians had againſt the Romans for the hard conditions they had 
impoſed on them in the low <bb of their fortunes; and the great confidence they had in 
their own ſtrength, upon ſome proſperous ſucceſſes, they then had in Spain, as Polybus ob- 
ſerves. The ſame diſtinction we hod uſed by Lory, in the Ocation made by the Campanes 
to the Romans, concerning their engagement againſt the Samaites, which they pretended 
to be only to aſſiſt the Sedicioes, but their main end was their own defence; becauſe they 
forelaw, that when their neighbours houſe was burnt, the fire would quickly react mm 


e 
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So when Antiechar made War againſt the Romans, his pretence was to revenge the dcath 
of Rca, and fome other wrongs received ;, but the truc cauſe wis the great hopes he 
had to make ſome advantage to himielf of the loofencls of tie Roman Li pie. And 
And PFlatarch obſerves, that when Ceres objetted againſt Autan, That he was the 
cauſe of the Civil War, it was but a pretence;, for C:ſzr reſolving to make War, took 
only his pretence from Athen. 

Some there are that ate carricd head long into War without cither of theſe cauſes, Fe 


riculor-m propter ſe aide, That Aigle only i freut aud bleed, ard that le wholly upon e A war without 


and raprie. This is a vice fo much beneath the nature of mankind, that eAriffor'c cal 


it Sucebrille,, a Fivagencls proper to wild beaſts only : And fo Goth Sexeca, Nou cr u |, > rains 


ters fed fort atoms drcrmucs ;, We cannet fo proper ly call o cruelty, as « brad of ſavave frereeneſs 
to A Hebe ii bleed + We may 4 fo call uu, whereof as there are drvers kands, lo arc there 
divers (ymptomes, bat one more cert ann than that which deſwrhts m humane Lu lter. Where. 
with accords that of Ariſtotle, He u crael with 4 wanef, who ut ſo far tranſported with 4 
thr ft after binnane bleed, that be makes ro difference between friends and foes. And that 
alſo of Dim raf, To entave our felver wn 1 Wars, and ts ruſh unte battel with- 
% 4 provecation, 1 4 meer madneſs. So likewik 2 There are few or none fo 
ſavare, 44 to ſhed bumane blood prodigally, and that for bloods ſakg only. 

Moit men that make War have fome Cauſes that move them thereto, ſome whereof 


have matter ſuſſic ent to juſtifie them, others none at all. Of this latter fort was that The War thx 


War made by the Hera againſt the Lombards, a War without any pretence whatſoever. 
And ſuch were the Wars made by the Gauls, as Levy teltifies ; who thought the beſt right 
to conſiſt in theic Arms, and that the longelt ſword might take all. hut in the account 
of the Roman Laws, Qu rogatus de poſſidends cauſa, nullam ahan adfert, quan quod poſſideat, 
= ei,; He who being demanded by what right be beld any thang, could fhew none, but that 
having got it be would keep it, was to be a Thee, a Pyrate, or an Uſurper of another 
mans Right. So Ariſtotle of ſuch as excite others to War, faith, That they regard not at all 
whether to ſubdue their wnecent nextbbours be jult or not. Such a one was Brennur , who 
held, That be bad the bei? Right to All, who was ftrongeit of All Such a one Sew: 
thought Aumbal to be, 


e fadere, proque 
Juſtua oft enfus.—— 


Whoſe Sword did awe 
Both Leagues and Law. 


And ſuch was , and all thoſe who look not at the Cauſe but at the ſucceſs of Wars, 
according to that vulgar ſaying of moſt Souldiers : 


Kara bell exitm, 


Non cauſa. 
"Tis not the Cauſe, but th End that crowns the War. 


For when once the diſpute comes to blows, the vanquiſhed Party cannot by the ſtrength 
of Argument convince the Couquerour that he is in an errour, not ſhall Reaſon be heard 
when the Sword hath decided the Quarrel : 


Has aries vitam ſattura nac ut e 


This battle will the vanquiſh't, guilty make. 
For let the Cauſe be what it will, 
The conquer'd party mult be guilty (till. 


Whereunto that of 8. Auguſtize may very fitly be applyed, To invade the Dominions of our 
noghbour Princes, and being encouraged by ſucceſs to proceed by force of Arms to wait their 
Cumtries, and ont of mere ambition to deſtroy thoſe who never injured us - Quid alind m 
grande latrocumum nommnandum oft ? What can we call this but a grand robbery ? Of ſuch 
Vars as theſe thus ſpeaks Yellejus, That they are made for no other cauſe, but for pay and 
Plunder So thought Cicero allo, That and haughtinef of ſpurit, whereby we confront 
dangers, and endure all manner of hardſhip, is no of true valour if juſtice be wanting. 
To the ſame purpoſe ſpeaks Avarhias , who — tranſported ether with an inſatiable 
aefore of Rule or of Riches, or by a violent red, ſhall without other canſe invade an- 
«ber mans Domimions ; foraſmuch as they offend thoſe that are inoffenſive, theſe men, ſaith 
he. 


Lis. 37 


II. 
any cauſe is 
wt 


Caſe 7. 


Ov at. 37. 


hath no juſtt- 
fying cauſe 1s 


but predatory. 


De Cin. 1. 4 
6. 6. 


Ds Off. (id. 1 


1 
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he, are both proud and diſbeneſt, Ol the ſame mind was Andromeas Rhodrar, They who to en- 
; rich themſelves, do rob others, are accounted wicked, impion; and anjuſt, and jach are Tyrant, 
Frizun oft ad and they who for plunder makg Cities deſolate. Concerning whom, Fuse upon the Dec; 
— pot og writes thus They that have got the power of Thieves and Robbers, that ſpuil whole Cities being fe- 
cytainjuria,ue. £74 from pronſhment by being above the Law: ; theſe are men of a barbarou! nature, ambitions of 
mire. rule and dommmom, Commuttuny (eat robberies, yet © y their t A, , the ſpecrous names 
Suche. a. cha. 1. of Magiſtracy and Emprre, which may wore properly be called neterou UL For to walte and 
91. de populate Countries, being by no injury provoked, 1s brutiſh crucity. 

Others there ate that pretend to make War upon juſt and warratutoble grounds, which 
notwithſtanding being throughly ſcarched into, will be found unjuſt , and as in ſpeaks, 
A conteſt not to be decided by Law or juſtice, but by plain force, Some Frinces (taith Pls 
rarch) make the ſame uſe of Peace and War, as private men do of Money ; not always for 
juſt ends, but for ends ſuitable to their own fancies. Now tho” what cavics arc unjult may 
be in ſome mcaſurc known, by thoſe that arc juſt, Reflan rms oft ob iqus fade for by 4 
lane that u fir avght, we may c diſcern that which u creck;d © yo tor platin i aud perſpicu- 
ity, we ſhall inliſt upon the pi incipal heads of tim. 

And Firſt, Our fears by teaſon of the ſwelling power of our neighbour Prince, is no fuf- 
ficent ground for a juſt War; for that our defence by Arms be juli, it ought to be necefla- 
ry, which it cannot be unleſs we ate moſt allured, not only, that d againſt whom we make 
War, hath a power to do us wiong ; but that he bath allo # full purpoſe and refolution fo 
to do, which certainly ought to be ſuch as takes place in moral matters. That therefore out 
Neighbour, being not reſtrained by any former agreement, builds a Fort in any part of his 
own Dominions, from whence we may be — annoyed, is no juſt ground for us to 
make Wat upon him; becauſe, for prevention we alſo may do the like in any part of our 
own Territories, or apply our ſelves to other the like remedics, and not by . Whence 
we may conclude, That the War made by the Romans agaialt h of , and that 
made by Lyſimachas againſt Pemerriss, were unjuſt, une warranted by the c of ſome 
other conſe I am very well ſatisfied with that of Tau, concerning the Can cle, the no- 


= may we uſe all lawful means cautiouſly to prevent dangers before they fall n i that prudence that Chriſt commands © 
1s Diſcaples, where he bids them to be wiſe as Serpenrs,, but innocent as Doves, And this 15 the of Empires, that if 
any one would annoy ws, to take ſuch care, and to ue fach means that he ſhall nor be able te fre 6 ech may be done 
tuo ways: As firſt, if the Nations do fee the growing power of avy one Prince, © % conceive forme ales 


) they may all of Var upon him, as bring © | 9 x — | 
the French when they were invaded by Carle the Enghth, which occrafioncd the riple League 
the French had icued upon the Country of Bugordy, and wvaded Flanders ; both whach belonged to the 


Neither hath profit the ſame right to make a juſt War, as neceſſity hath, 

Neither is the denyal of Marriages, though there be plenty of Women, any juſt cauſe 
of a War ; which notwithſtanding Hercales made the ground of his War againſt Ernte, 
who denyed him his Daughter Jae in Marriage ; as Dari allo did, of his War againlt tic 
Scythians. 

111. Nor is the deſire of poſſeſſing a more fruitſul or more healthful foil, as it is uſual for ſuch 
Deſire to plant as inhabit Fenns or Deſerts, any juſt cauſe of making War, which was the ca of the An 
in a better ſoil, Cient Germans, as T ac#tar records *. 

* Riſk. l. 4. Neither is it ſufficicnt to juſtify a War, to pretend that we were the firſt diſcoverers of 

The - — _ z in — it n_—_— — _ — Infidels, 2 by men — n appreden 
— 10n : For, Inventio off corum, quiz Haie fant , Tecra our eve, te bs the e fan, 

— — ut us neceſſary that the land ſo found ſbould belorg te none 

thers. 


dd. dt nd. al. 1. 4. 3m. Neither 


—  — — * 
© 
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Neither is it nece ſlat y to or Dominion, That a man ſhould be cndued with X. 
Virrucs cither Moral or ical, or to be of a quick underſtanding ; yet may this Whar if the 
ſer to be juſtifiable, That in caſe there can be ſound a prople that have no uſe of Na- > 
tal Reaſon at all, there all Right and Dominioa may be taken from them: Yet ought 
we in charity to make them ſuch an allowance as is neceflary for their ſupport and mainte- 
nance, as well as unto other ideots and madmen. For asto what we have alrcady faid, 
concerning the care which the Law of Nations takes to preſerve the property of Infants 
and Lonaticks, it appertains to fuch people with whom we have any commerce, cr make 

contracts with, which we cannot have with ſuch « people as are wholly and altogether 
of Reaſou ; and therefore of theſe I may very well doubt whether they have Plato de . 
any property at all. The Grectaus then were very unjult , in concluding the Barbarians + 3. 
to be naturally their enemics, becauſe they differed from them in manners, and were 
not ſo quick of underſtanding as themielves. But how far forth a Mans Right and Pro- £49 (ib. gr. 
may be taken away for ſome hainons crimes committed againſt Nature, ot Humane 

icty, is another queſtion, whereof we have alrcady treated, where we diſcour'lt of the 7 Supre, ch. 

ight of Puniſhmencs. 20. &. 40% 
ither is it a juſt cauſe ſoc any or per ſons to take Arms to endeavour to reco- Xl. 
ir Liberty being loſt 3, as if it did naturally and alwayes belong unto them. For Nor the defice 


f 


a 
F 


when we ſay that Men or Cities are naturally free, we mean, that they are fo by that of fl bern in 
kight of Nature, which precedes all Humane Conſtitutions : In which ſenſe Liberty is ed 
taken only for a privation of Slavery, but not as it is contradiftory to Servitude ; fo 

that though by Nature no Man be a Servant, yet no man hath by Nature this priviledge, 

that be can never be made ſo; for in this ſenſe no man is free. And thus is that of At. 

bets to be underſtood, Nome natus ſervns ft, news ber, bee poſtea nm ſagul i % 
fete, To be born nber Bond or Free, are the badger of Fortune, and not of N- — 
r 80 , it man ether 4 freeman or 4 Aad 


1 the Law that —.— b 
Efhtate focver Fortune caſt us, be ic of Freedom, or of lawfull 


cu ber Perſonal or Civil, we ought therewith to be content, and in 
= apy dy repine againſt it, according to the advice of the Apoltle ; Art thus ,o 7. 21. 
-. 


; 


Z 
4 


caled to ? wet af if. 

Neither s it lawful for ay man by force of Arms to reduce thoſe under bis Govern X11. 
2 — w__ — —— ſlaves. For al. 8 

though it be expedient for them ro governed, is gives no right to any man 

them thereunto by Force and Arms ;, for to — Reaſon, the — — 
profitable and unprofitable, ſhould be left free to themſelves, unleſs forme „bm we 

the Dominion over them. But as to lofants it is clear by another would rule. 

| ted unto the m freely to diſpoſe of their own actions, 

unto them, by reaſon of the detect or immaturity 

committed to fit Guardians and Tutors. 


28 
11 


And Title, which ſome have given unto the XIII. 
Roman Fmperour over the remoteſt, and as yet unknown The Roman 
parts of the Wor already inveſted in him; but that | find Barrels ( who for a Empire not 
while was admired as the Prince of Civilians) fo daring, as to 
Heretick that ſhould deny it namely, becauſe as well the Roman Emperours have ſome- 
times ſtiled themſelves Lords of the world ; (as by the Council of Chalcedox it may appear) 


becauſe in the ſacred Rory, that Empire (which later writers call Romania ) is by 
mentioned by the name ris dene, of the world: as indeed many 
ical expreſſions we ſhall meet with, not only amongſt Poets, as 

Orlen jams tots Ile Romana! habebat |; 


The conquering Romans held the World in awe : 


523 


— — Phils, I rat, faith he, Dr Lg. 
1 of the carth, which 4 man ( en 
between theſe two great — che 72442 
and thur of the Rhine : But even in the holy Scriptures , as when Jude« only 1s by the like 
way of eminec called the whole carth; and Jeruſalew faid to be ſeated in the midſt of 
the carth, (4. c.) of Jades. For as S* Hicrome well obſerves, Nomen terre, ctiam addita par- 
tende, emis, r | debet ad ram de qua forme off 5 This word, the Earth, though 
they » be added wito ut, to be reſtraned to the Countrey whereof we daeſeaur it : 
$0 all the world is ſaid to be taxcd, 2. 1. that is, all that wes at that time under the 
Romas Juriſdition. And in this Deiphor, becauſe it was ſeated on the midſt of 

(recs 
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XIV. 
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Greece is ſaid to be Totins orbis umb, as it were, the navel or u of the whole earth. 
Neither will it be very argumentative to ſay with Due, That it would be expedient for 
all mankind, that the Roman Emperour ſhould bave fuch a right of Sovcraignty, ſecing 
that Commoda que adfert furs compenſantur incommoed:s ;,, The corvemencurs that ut promiſes ty 
brino with it, would be attended with many more Meer entencitl that u follow 1. For 2% 
a ſhip may be made of that extraordinary bulk and burthen, that it cannot be well itcer. 
cd; ſo an Empire may conſiſt of fo vaſt a mulritude of Men, and of Regions fo diverſe, 
and ſo far diſtant, as that no one man can poſſibly govern it : Yea, and if we ſhould g ant, 
that it were ſo univerſally cxpetlient, yet would it not thenee neerffar ily follow, that this 
ſhould actually confer a Right to the Roman Emperours, becaule ſuch a Right cannot poſ- 
libly ariſe, but cither by conſent, or by way of puniſhment. Neither hath the Roman Em 
perour a Right to all thoſe Countries now, which once belonged to hs Predecefiors : for 
as many of them were got by Conqueſt, fo have they long trace been loft by Conqueſt ;, as 
ſome alſo have been quitted by Agreement, others bring dchted have fallen under the 
Juriſdiction of other Nations and Kings Anil fome Citics which berctofore were wholly 
Subjets, became afterwards but in part only, or admitted into a ſocial League, upos 
terms only uncquall. For by all, or any of theſe ways the Roman Empire, as well as any 
other might eithet loſe or change, whatfocver Right they could formerly have or pretend 
unto, 

But ſome there were that would challenge to themſelves the power of the whole Chnrch 


Nor the Pope. alſo, even over thoſe people who dwell in thoſe parts of the world, which arc as yet un 


known; whereas S* Paul himiclt openly profteilerh, That without the boonds of Clhri 
ſlianity he had no tight to junge, What have / % ds (faith bo) te judge theſe that art 


z Cor. 5+ 12- win haut And although that power which the Apoſtle hed, 0:4 io ys manner appertam 


Joh. 18. 35. 


In Mat. g. 


unto carthly things, yet was not that power of | arthly, but of Divine laſtitution, am 
to be exerciſed not by weapons or ſcom ges, but by the Word of God generally preach. 
cd, and applycd to fume particular circumitances, and by exhibiting or denying the Kals 
of the remiſſion of ſins, as it ſhould cond uc c to the falvation of every man. And in the 
laſt place, by a revenge ſupernatural, and therefore proce eding from God hum Ii, as is 
the caſcs of Anamas, Elymas, Hymen«as and others, ut evidently apprared : Yea, and our 
bleſſed Saviour himſcli, from whom all Ecclchaltical Power flows, and whoſe life was a 
per ect Exemplar or Copy for the Church to imitate, denied bus Kingdom to be of thu 
world; that is, of the fame nature with other Kingdom : adding this, For of it were, then 
aſter the manner of other Kings, j,; ſervants fight. And yet even now, in caſe he 
would pray to his Father to ſeud him an Army, it ſhou'd confilt not of Men, but of An. 
gels, Afar. 26. 53. And whatſocver he did by the Right of his own Power, be did it not 
by humanc ſtrength, but by the virtue of his Divinity ; and that even then when, he 
drove the buycrs and ſcllers out of the Temple; the whip he uſcd was not the laſtromene 
of Gods wrath, but the fign or ſymbol only ; fo was the ſpettle and the oyl, as ann 
obſerves, not the ſalve, but the gn of the cure. d Arraftize vpon that place of Jobs 
belore.cited, thus proclaims, Harken therefore O ye Jews and Gentiles, cc N and 
nncrenmerſed + And bear 0 ye Kingdoms of the Earth, your Enqures bere 1 mgede mt ; for 
wy Aintdow i nat of this world e yer of wowed wirh va fra „ a7 Herod the (Great * 41 
at the report of Grill, birth, who was þo for tranffportcd with tra cauſe, that be u 
ritude of innocent Babes, lade thereby ro feeare ins one Kine dams ty the death of rows mew 
bor 1 King : Timends e. q or herds cri er, leut nerve reel throuth ear and 
jealouſie than anger. Ay Kingdom, faith be, „% wot of this world + What could bave bren fad 
more Is 4 thoſe fears ” Cond, and be part abyri with mr of th. Kingdom, wis/s is wot of 
this world : Come nate me by faith, avid let not your fear! provcty you te ernelry. So ike 
wiſe Hilary Biſhop of «evict, Chriit came met mite the world ts t eher mans Grary, 
but to communicate bns own . not to warp an carth'y Kingdom, but to confer an braven'y. 5 
Pail tels inet. That 4 A.? 44 be 0 Heiler, l Tim. 3. 2. Nov rule ty conſtr art 
er Comput fron ; lot to d woe by force. better becomes 4 Kine than a f. l Princes may ex- 


De Sarmrd, l. 2, Ercile them Power in puniſhing Offenders to detet them from doing evil : Bar what we 


do, ſaith Chryſoftome, wait be, not by corcren, but by perſewaſnn ; whereunto he adds this 
Reaſon, For God crowns not cur forced, but car voluntary; or us S' Paxil ſprabs, car rea- 


Ad Eph. 1. 4. ſonable ſervice, $0 in another place, It i car daty to rl. profwade, ches, and ve 


R Fitz 
Nenian. 


prove, but not to comm and, or ts cer Cn ler en eee 1, YY ure #1 Coun 
Cellars to advice. ava ts rrve on Ops 21. (an Hill we rave a7 Anditert ts thew free comps. . 
whether they 14 P's, ac cor dey Y © 8 7 HI is fant re W fs reſtr aun Ln 
from fim, by fevere prnſiments. Whence it 1s evident, that Viſhops, as fuch, Fave no 
Right of Domination over men, as Kings and Princrs have, $S* rene diſtingorſhing be- 
rwern 2 King and a Kiſhop, Concludes. That the Fewer of it A. 1 nh ren 
that of a King, for a Ahe may erforee te an wenillng ebedhence 7, but @ Biſhop bath me power 
1 ore ſob a a7 wills io 5 172 Fpeſcopmr dnt « Me Jude x ttt nal pane 4 
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The Biſhop r and admorrſbeth, that the Magiſtrate may find 10 cauſe to puniſh. It was 
well ſaid of Frederick the Emperour concerning the Pope : 


Feeleſram rent ile ſnam, droviaque jirs 
Temper : imperiam nebut, faſceſque relnquat. 


Let him his own Church rule, by Laws Divine, 
But let the Sword and Scepter [till be mine. 


And when See King of Denmark ſtood Excommunicate, Au Biſhop of bi, in 
againſt him, at his entrance into the Church with his al and ex- 
is brealt naked to the officers of the King, who offered to draw him, did 
therein perform the office of a good Biſhop. The like did S* Ambroſe to the Emperour Ya 
lentinus as we have declared above; but whether it be lawful for Kings themſelves to make . f. .. 5.4 
War upon ſuch as have rejected Chriſtianity by way of puniſhment, we have alrcady elſc- 
where diſcourſt in the Chapter of Puniſhments, as far as ſufficeth to our purpoſe. 
And hereof alſo I ſhall give my advice, and that not in vais, (but becauſe | foreſee, by XV. 
—_— theſe modern times with thoſe long ſince paſt ; much miſchieſs likely to enſue, The 
in 


unleſs in time carefully prevented) that the hopes we conceive that ſome things are due un * of 
to us, by our own i oa of ſome Divine Prophecics, can be no cauſe of a juſt War. > Wh 
( Zotumms records it of s the Son of Frau, that miſ.appling a of one 
of the Sabylr, by the of Arralss made War againſt his own Father; the like he and 


Ammianus relates of one There; fo doth Procegrus of Hoh of ) For beſides that In the time of 
tile ics which ate not — tountuticed whient a Froghe- to regen 
tick Spirit, the very time of the accompliſhment of ſuch as are certain may be hidden rom 
us. And laſtly the bare prediction, unleſꝭ it be backed with an expreſs command from God, 
no right to any man, f Jing that God its ſuch things «s he ptedicts to be ſome- 
ny bd ym by wicked men and by wicked actions: For the Books of the Pro. 
are and ſealed up until a certain time, fo that they cannot be underſtood, Dar. 
12. 4. K 9. The Viſon that the H ſaw concerning the judgments to fall 
on the C, — | 72 var rs to. 7 7 
ayeunted time, In the end whereof, (ai vition, « ah, and not bye though it do tarry: 
= wes the — — for it , for it ſhall ſereiy — — — 
ie then is the beſt interpreter of Prophecies. S Jerome upon that place of Dame! before- 
recited writes thus, /f the Prophet did bear and not underſtand, what will they do who preſunang on 
— 2 —— Book which it ſealed up, and until the time come for 
ne acrompls \ument . Procogem: ing the Oracles of the Sibyls, Which, faith he, / be- 
beve ave all bamane power to unſold, wntil the time come when they ſhall be fulfilled. Let 
Divines th et cfore take heed how they undertake to unriddle Pr ics; and let Politicians 
beware how they give credit to over-arrogating Divines, the things predicted were 
certainly to come to pals ; yet are the times and means when and whereby they are to be 
accompliſhed very uncertain: and therefore it is no diſhonour to our ignorance 


of them, nar Hor nee fas off, d oft ignorantia, ſcientia ns ſame 
of 


gives 
ticmcs 
piers 


1, Sore madneſs it 11 t to thoſe the whech are t 
255 ſhould not brow them The . — Te ad — has — 
, 29.29 


Thus alſo is it to be obſerved, that in caſe any thing be owing to a man, not ſtrictly out XVI. 
of juſtice, but ariſing from ſome other vertue ; as from liberality, favour, mercy, love, Nor adebe not 
or the like, as it cannot be recovered by any courſe of Law, fo ncither can it be required — 
by War- For to either of theſe it ſufficeth not, that what is required is for ſome moral rea — 
ſon to be done : But beſides that, it is neceſſary that there ſhould be in us ſome kind of 
Right unto that, ſuch a kind of Right as the Laws both Divine and Humane do ſometimes 
give even unto ſuch thing as are due by other vertues ; which when it ha then it be- 
comes a debt after a new way, which now appertainsto juſtice. But this being wanting, 
the War that is made for this cauſe is unjuſt ;, as was that War made by the Romans agai 
— 12 — | For he that doth a courtelie to another, hath no Ri 
to exact thanks ; otherwiſe it were not a courteſie, but a contract ot debt. 

It is alſo to be obſerved, that though there be a juſt cauſe of War; yet may this juſt XVI. 
cauſe be ſpoiled by the acceſs.of ſome vice that cleaves tothe action from the mind of the the 
Agent, either that ſomething elſe, not by it ſelf unlawful, doth more efficaciouſly move — wſt, 
us tothe War, than the Right it ſelf ; as when we have a greater proſpect unto Glory : ot of proferntng 
when ſome kind of proſit either publick ot private, is expected to ariſe from the very War, , way make 

conkdered a part from the cauſe that juſtifies it z which vice is moſt be. ir unjuſt. 
it comes mantled with the Robe of Vertue Hut as St. Aubin rightly adviſeth, 
Saving off cnjuſlubet inertis paves leere, quam ifterum armorum glortum qurerere;, Retter 1 f to 
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Suffer the 1 of any cowardice, then to ſeck. glory by ſuch a War, This was it that ful- 
lied Victories of Alexander, and for which all Hiſtorians declaimed againſt him as a 
Robber, becauſe he made War only for Ambition ; and to that end diſquicted the whole 
World, vexing all Nations without any cauſe given, and making War upon thoſe whom he 
never knew. for what could this be but as St. Auguſtine calls it. Grande Latrecunum ? A great 
— 4 Or a juſt cauſe may be ſpoiled whcn accompanicd with a peſhon manifeltly un 
lawſul ; as when we rejoice in the deſtruction of our Encmics barcly as ſuch, without te 
ſpect to — thing that is good. So Ariflider was of opinion that the Phecenſes were 
deſervedly deſtroyed ; but withall he condemned King Fh for deftroy ing them, becauſe 
he did it, not upon the ſcore of Religion as be pretended : but out of an Ambitious defire 
to enlarge his Empire. Sa aſcribes all Wars ro this one, and that very ancrent canſe, name- 
ly, a vebement thirſt after Dominion and Riches, And it was T acita his obſervation, That 
Gold and Wealth were ever the principal canſes of making War \,, which Seucca attributes to Co- 
vctouſneſs and Revenge, 


Mad anger and a rreedy thirſt for pu 
The League have broke. 


Whereunto we may add that of St. Anraftine, An carneſt deſere to male what ſpotl we can, the 
craelry of Revenge, an unquart and umplac able Spout, ( ard Rebellion, together with an 
ambu ns thirſt = e and Riches, theſe and the like ave difertidly Hamed ws all Wart. 
But yet theſe where a juſtifying cauſe is not wanting, though they favour rankly of cor- 
rupt mind, yet do they not render the War properly unjult ; and therefore reſtitution can 
not juſtly be required of damages ſuſtained in ſuch a War, F 
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CHAP. XXIII. 
Of the Cauſes of War that are doubtful. 


I. Whence doubts ariſe in moral matters, 
I. That we engt to de "thing contrary to 
the dict ates of our own judgment, though er- 


roneous. 

III. That the judgment is ſometimes ſwayed by 
arguments drawn from the thing « ſelf. 

IV. Sometimes by the Authority of others. 

V. If on either fide doubts do eq ariſe, and 
the matter be wervhty, and one muſt be cho 
ſen, then we are to chuſe the ſafeſt, 

VI. Whence it follows, that in ſuch a caſe we 
are not to engage in War, 


VMI. Or by Arburation, where alſo is hand 
led the duty of Chriſtian Prunces, in media- 
ring berween the parties engaged in Way, 

IX. Or by lot. 

X. Whether funvle Combat my be adnutted to 
prevent a publuck War. 

XI That the preſent occupant hath ſome advan- 
tage, Where the caſe in equally doubt ful. 

XII Where the caſe un equally dowbtfi-l on beth 
ſides, and nit her party be in poſſeſſion, the 
matter contended for be d vided 

XIII. Whether a War may be on both ſides juſt, 


VII. Which may be avorded, ether by a Treaty. explained by many diſt inc tions. 


ſame certainty in Ethicks, as in Mathematicks ; which therefore happens, becauſe the 
Mathematicks abſtract forms from all matter ; and becauſe the very forms themſelves 
are ſuch for the moſt part, as will admit of no mean As between ſtreight and crooked 
there is nothing intervenicnt, But in Morals the leaſt circumſtance varies the matter, and 
the forms concerning which we treat, have uſually ſomething interjacent, and of that lati- 


1 is true, what Ariſtotle in the firſt of his Morals tcacheth, That there cannot be the 


tude, that they ſometimes approach nearer to this extreme, and ſometimes nearer to that. 
As between things abſolutely commanded, and things abſolutely intetdicted, there are 
ſome things that may, or may not be done: ſo between things exactly juſt, and things ab- 
ſolutely unjuſt, there are ſome things intermediate, whereof ſome encline nearer to this 
extreme, and ſome to that : From whence doth often ariſe ſome doubt and ambiguity, to 
whether of the two extremes they approach nearcſt; as we may perceive in the degrees of 
heat and cold in water when it is tepid, and in the degrees of light and darkneſs, health 
and ſickneſs, cc. Infomuch that (as eAriſtotle faith) The judement hath ſometimes an hard 
tak to determine, which is to be preferred before the other. But Andronicus Rhodius goes yet far 
ther, affirming, That « is a very difficult thing ſometimes to diſtinguiſh between (Realities and 
Reſemblances) things exattly juſt, and things that are only apparently jo. a 
ut 


— — — — — — — 


— 
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But this Rule is ia the heit place to be conſtantly obferved, That though an Act be 
really Juit, yet if upon a ſet us examination we hall judge it to be unull, to vs if we 
do it, it is fo : And this is that which 8“ Faun intends when he faith, M ver 15 ror 
of ſaith „ fin. la which place, Faith Igniftics the Hm periwaken or jnugment of the 
mind concerning a thing , as may calily be collected hom thote other expe lions of $* 
Paxl in the fame Chapter, Lit rooery mart be fol feu u,, th bus own mend, . d is 
the man that condemacth not himiclt in that which be atloweth : Peccatars et q od alt 
ter fit quam probatam oft, Whutſocuer any man doth, laith St Ambreſe, otherwiſe than rob 
bis own confcrence appr vorth is hu. For that a thing be well dove, faith Tlut arch, it 11 re. 
queſite, net oy th Whit 14 done be juſt and hν,,j,M but that there be 4 form and conſt aut 
perfwaſion of mad 14 bye that doth ut, that what it done, 14 therefore dont, becauſe his con- 
Lune tells him that it onthe to be ſo done. For God hath enducd the ratioral toul with a 
diſcerning faculty, to the end, that it may guide us in all our actions, which being ſlighe- 
eil, the mind immediately becomes ſenſual and brutiſh. Hut yet it ſomctimes falls out, 
that the ulgment wavereth and gives but a dim and uncertain light; which if upon a 
mute dif uitition we cannot clear, then we ſhould take the advice of Cicero, and for- 
bear to aft winlit we ren um dent full whether io be jult or wn #t. The like advice Pliny 
WIVES, Where then dn, farbe ar, Tee lebte Doctors allo give this caution, Te. 
ware and forbear i matters that are duda. But this is then only fatonable where we 
have a free choice, either to 4o or not to do; but not where we ate obliged to do either 
this or that, an vet arc unfativhcd in cither, whether it be juſt or not ſor there we 
ace to chuſe that witch in our ju g ment ſeems to be lefs evil, Semper enm abs eleftio ( 
<> nou . e ee eee e et e widut bor, For aiwayes when the well i. fſtratned be- 
tween two evils, and the chai of ane of them carnet be avoided, there the er evil bath in 
it at apped/ ance of foods, becanie it participtes more of goodneſs than the ether doth ;, and 
therefore, of evi; the leait en le te be clrfer, faith Ariete: So alſo Corrs, De malis 
man num, —_ chaſe the leut. And un, in comparing evils, the % wſurps the 
place of good. 

But it often falls out in douhtſull Caſcs, That notwithſtanding our ſtriftcſt diſquiſiti- 
on, yet the mind hangs as it were in a totterinig condition, ſometimes inclining unto this, 
ſometimes unto that part, being porzcd ſometimes by arguments di aun from the matter 
it ſelf, and ſometimes by the Authority of Grave and Learned Men, who have declared 
their Opinions on that very caſe, For as S* Anruſtive in his third Book of Order well 
obſcrves, When our mends are afſau/ted with ny difficulty, we have two wayes to extricate 
our ſelves , either by our own reajon, or by the Authority of the noi learned. And herein 
alſo doth that of Heſred hold true, which Annu in Livy makes uſe of after a battle 
unſuccefsfully fought, The bgheiF point of wiſdom 1s to be able to manage our aff zirs by the 
ferength of our own jud/ments ; The next 1+ to bearken to the advice of the leit men; bit 
be that tt nether wiſe enou'h te govern by bumfelf nor wellazp to be led by the Comnſe! of 
wiſe men, 1: 4 rack, fori, \\hereunto Ceers likewiſe alludes in his Oration for Cluentins , 
He u accounted the wie of men, that in all occurrents is able to direct himſelf, next un. 
to bum »« he that can be content to hearken to the good counſel of others : bt be that can. 
wet de the former , and wil! not do the latter, is in the loweit form Now the Arguments 
from the thing it {elf are drawn from the cauſes, from the eſlects, or from ſome other 
acyuncts : 


Ile quidem ante omnes, per fe ipſe quid utile, quid 141 
Qui wider, & lonve fines proſpettat agends : 

Qu bene conſultts didicit parere, ſecunduns : 

At qu confilins pollet nilul ipſe, nec audit 

2 alios, nullos homo vivit ad uſuts, 


But to know theſe things rightly, there is required much knowledge and experience; 
and if either of theſe be wanting, whereby the judgment may be rightly informed to act 
by it ſelf, then are we bound to ſteer our affairs by the advice and counſel of the mot 
judicious. For that, faith Ariſtetle, is moſt probable which is approved of by all, or by 
the molt, or certainly by wiſe men; and of theſe, by either all, or by the greateſi part, 
or by the molt prudent and judicious of them : And by theſe means do Kings, who have 
no leiſure to be eminently learned, grow notwithſtanding wiſe by the counſel of cthers : 


Thus Princes by their Senators grow wiſe. 


Thus Ariſtides in his Oration for Peace tells the Rhodians, As in matters of fait, that which 
atteſted by the moſt authentick, and judicious witneſſes is held for truth : So in matters of po- 
hty, thoſe counſels are ſifeſt, which are approved of by men of the greateſt learning and 7 2 
ence, The ancient Romans never made War without conſulting the Colledge of He- 

Ggg2 rau!ds, 


N-hir.g to be 


donc iwxainſt 


il. 


Rom. 14- 23+ 


Ano. 
Flat. Tome 


one. 


De Of. 140. 1 


To Ad 1154 
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The judgment 
lomerimes led 


by arguments 
drawn from 
the thing it 


ſelf 


Lib. 22. 


th ua. 


IV. 


By the Autho- 
rity of other. 


| 
0 


412 


Of the Cauſes of War that are doubtful. BOOK II. 


And it is re- 
corded of 4 
lea aner the 


raulds, which conſiſted of men of the greateſt Experience in matters of War; neither 
did the Chriſtian Emperours uſually undertake a War without conſulting their Biſhops, 
That ſo if any thing could be objected againſt it in point of Religion, they might be ad- 
moniſhed of it. 


Great, That he admitted into his Council men of the greateſt Learning, but moſt eſpecially Hiſtorians, 


V. 

If the doubts 
be equal the 
matter weigh- 
ty, and one 
muſt be cho- 
ſen, chuſe the 
ſafeſt, 


Seck. 29. 


VIII. 


But in many Controver ſies it falls out, That the Arguments on both ſides, as well from 
our own Reaſon, as from Authority, are ſo equally probable, that it is very difficult to 
judge where the Right is: And in ſuch a caſe, if the matter in queſtion be of no great 
moment, the judgment may be blameleſs, though it paſs on either ſide. But if it be of 
great concernment, as in paſſing ſentence of life and death upon a ſuppoſed oſſender, then 
by reaſon of the vaſt diſtance that there is between the parts eligible, that part is to be 
adjudged beſt, that is ſafeſt. And therefore it 5s much better to abſolve the Guilty, than to 
condemn the Innocent, ſaith Ariſtotle ,, and he adds this reaſon, For where the caſe is dub:- 
ous, we ſhould chuſe that part which will infer the leaſt danger in caſe we ſhonl!d err. To the 
ſame purpoſe is that of Antiphon, If we mu#t needs run the hazard of mu(judging, it is more 
prous unrighteorſly to 5 than injuriouſly to condemn , for by the former we can be charged 
but with errour; but by the latter, with wickedneſs. | 

To make War is a matter of the greateſt conſequence that can concern a Nation, whence 
enſues a torrent of miſchiefs (as by a Sea. breach) whereby many thouſands of innocent 
people are on both ſides deſtroyed : And therefore amongſt all our conſultations the ſa- 
feft counſels are thoſe that incline unto Peace. This was it for which the Italian Poet fo 
highly extolled Q Fabius: 


Dangers he prudently foreſaw, nor for 
Things mean or doubt full, gladly would make War. 


Now three wayes there are whereby differences among Princes may be reconci'ed with- 
out breaking out into open War. 

The firſt whercof is by Treaty or Conference : Seeing there are (wo wayes of debating dif. 
ferences, ſaith Cicero, The one by argument, the other by plain force; whereol that is proper to 
men, this to beaſts : we may make the latter our reſuge, if we cannot receive ſat:tſa/ fron by the 
former. This is the method which Dionyſus Halicarnaſſenſis preicribes z 10. over. haſtily 
to fly to blows, till we have tryed how words will prevail: 


All means unarm'd, wiſe men will firit aſſay, 
How know'#t, if ask;t , but hel unforc'd obey ? 


So Dionyſins Halicarnaſſenſis, We muſt not proceed to blows, untill we have tryed what word: 
can do: Agreeable whereunto is that of Menelans in Libanms, It more becomes a man to 
male tryal how he can prevail with Reaſon and Arguments, before he raſbly ruſh into War. 
So alſo Menelaus in Libanins , It is more agreeable to Humane Nature, to try, how far we can 
prevail with Reaſon, than ſuddenly to fly into arms : The like we find in Euripides; 


This Le obtain by words, if not, by blows. 


Thus Paneas in Livy, There are, ſaith he, many things, which men rather than make War, are 
willing to remit ; which notwithſt anding cannot be enforced from them by force of arms. Mar- 
donins in Herodotus blames the Grecians upon this account, That being all of one Language, 
they did not fir it argue their grievances by the mediation of Heraulds and Ambaſſadors before 
they broke out into Arms, So Coriolanus in Dionyſins Halicarnaſſenſis, If a man, (faith he) 
without coveting anothers, do but demand his own, and being thereof demed, ſhal! make War, 
that War, by the conſent of all Nations is mol juſt. For as King Tull aith in the fame 
Author, Que verbis compont nequennt, ea armis decernenda ſunt \ Thoſe differences which can. 
not by reaſons be compoſed, mutt be determined by blows : And yet, as YVoloceſes in Tacitas de- 
clares, I had rather keep what mine eAnceſtors have left me by Equity, than by the expence of 
blood; by mine own Juſt Title, than by a dowbtfull War. For as King Theodorick wiiely ob- 
ſerved, Then only is War profitable, when our Enemies will not otherwiſe do us Juſtice. 

The ſecond way to prevent War between thoſe who have no Common judge betweciu 


2. By Arbitra- them, is to put the matter in queſtion to Arbitration: This, though much ſcorned by ſuch 


Princes as are too confident in their own ſtrength, yet is worthily to be preſt and inſilted 
on by all that love Peace and Equity: To perſecute him as an enemy that i: willing to pat bus 
Caſe to an indifferent Arbiter, is impious and unjuſt, ſaith Thucydides, So concerning, tt “ing: 
dom of the Argives, eAdraſtus and «Amphiraus were both content to refer them cs to 
the judgment of Eriphyla, as Diodorus teſtifies. The like did the Arberians and the Me- 


garenſes to three Lacedemonians concerning the Iſland Salamis. The ſame Thucydides - 
cords 


« — 


_— — — 
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cords this to be one of the Articles agreed on, in the League between the Lacedemonians 
and the Argroes; That in caſe any Controverſie ſhould at any time ariſe between their Citres, 
the matter in difference ſhould amicabiy be referred to a third City, which ſhould be indifferent 
'9 both, according to the ancient cuſtome of their fore-fathers. Thus the Corcyreans declare 
their readineſs to refer their difference with the Corinthians, to any of the Peloponneſian Ci- 
tics that they ſhould agree upon. Many Great Princes anu States, to fave the cflulton of 
blood, have been contented to put their grievances to Arbitration. Ariſtrdes commends 
Pericles, that to avoid a doubtfull War, he was willing to commit his Cauſe to indiffc- 
rent Judges. So alſo doth Jſocrates in his Oration againſt Ceſiphon, highly extol King 
Philip of «Macedon for his readineſs to refer all thoſe Controverſies which he had with 
the Athenians, to ſome other City that ſtood indifferently affected to either party, Thus 
do the Sammees, as to the differences between themſelves and the Romans, oſſet to ſtand 
to the award of thoſe States that were at Peace with both of them. qrus makes the I. 
dian King Judge between himſelf and the Aſſyrian : So do the (arthaginians to avoid a 
War put the Cauſe of their Quarrel with Maſiniſſa, to the Judgment ot others. Yea, and 
the Romans themſelves do treter their differences with the Samnites, to be compromiſed by 
their common Aſſociates. e, for our parts are ready (ſay the Gepide to the Lombardi in 
Procopins) to refer our ſelves to any ind:fferent Arbuters. Queen Elizabeth offered to refer 
the differences between her and the Dane, unto Commiſlionets on both ſides, or unto the 
Elector of Brandenburgh, the King of Denmark's Father in Law, and to the Duke of Mech- 
lenburgh, and the Duke of Brunſwick, as Arbittators. Now they that rcfuſe this way of 
diſceptation, by Reaſons, Arguments or Arbitrements, running raſhly into War, when it 
may be avoided, decline all Juſtice, Humanity, and the common practice of the beſt and 
wiſeſt Princes. Yet, that Philip King of Spain would not admit of the Pope to be Judge 
between him and other Competitors, fer the Kingdom of Portugal, I do not wonder ;, be- 
cauſe the Pope claimed the decilion of all ſuch Controverſics as his proper Right: where- 
fore that wiſe King was unwilling to add his own Example to ſome ancient ones, whereby 
the Pope migiir her eaſter prove himſelf to be the ſole Arbiter and Diſpoſer of Kingdoms. 
Many other Examples may be produced, but in a Caſe ſo clear theſe may ſuffice. Flut arch 
tells us, That it was the principal duty of the (olledoe of Heranlds among the Romans to take 
care, Ne ſinerent prius ad bellum veniri, quam ſpes omnis judicii obtinendi periiflet ; That 
no War ſhould be attempted, but where all hopes of recerving ſatisfaction for mjuries done them 
by any other means were fruſtrate, And Strabo teſtifies of the Draides in Gallia, That an- 
ciently they were the Arbitrators between publick cuemies , and that, by their mediation Peace 
was often made, even when the Armies were preparing for battel : Which Office did of old 
in Spain app-rtain to their Prieſts, as the fame Author records. But much more doth it 


concern Cliriſtian Kings and States to prevent the eſſuſon of blood by this means. For if 


both Jews and Chriſtians have thought fit ro appoint Arbitrators among themſelves to 
determin- ail Controverſies, to the intent, That Brother ſhould not go to Law with Brother 
before unbelievers, as St Paul hath alſo commanded; how much more realon is there that 
ſuch Arbitrators or Judges ſhould be choſen by us to prevent miſchiefs far greater than 
going to Law, namely. ſpoil, rapine, murther, yea, and ſometimes deſolation, which are 
the unhappy concomitants of cruel War? From whence Tertullian concludes, That a Chri- 
ſtian ought not to wage War, ſeeing that it is not lawfull for him to go to Law; which 
not withitanding is to be underſtood in a qualified ſenſe. And indeed it 55 very unfit for 
Princes who profeſs themſelves to be followers of Chriit, to ruſh into arms one agamit the other 
with ſo much bitterneſs, ſeeing that there are other means fonnd out to compromiſe their Quar- 
rels, and to make better uſe of their Arms and V alour againſt the Common Enemy. And for 
this, as well as for many other reaſons, it would-be very convenient, nay neceſſary, that 
conſtant Diets and Conventions of Chriſtian Princes ſhould be held, where by the = 
dence and moderation of ſuch as are not intereſſed, all Controverſies may be compolcd ; 
yea, and that ſome expedient may |: found out to enforce both Parties to accept of Peace 
upon equal and indifferent terms; whereof we may find Examples in Caſſiodore *, Gailius +, 
and others, which anciently was committed to the care of the Drades in France, to 
whom the Bi did afterwards by a better Right ſucceed : So we read of the French 
Kings, that in the diviſion of the Kingdom, they have referred themſelves to the judg 
ment of their Peers. 

The third way to prevent War is to decide Controverſies by Lors, which Dion 
ſtome much commends ; and long before him Solomon, Prov. 18. 18. whereof fee S* Au 
£*ſtine in his firſt Book, 28 Chap. of Chriſtian Doltrine. 

Near of kin unto this are lingle combats between Competitors, the uſe whereof is not 
altogether to be rejected: for where two perſons, ſtanding in competition for one thing 
2 pamper be 32 are ready to embroil a whole Nation in b oO * were mich 

er, more juſt, that one ſhould periſh for all, than that all ſhould periſh for one only. 
In which Caſe that of Zocaſts in — ef advice, "es 
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—CCCC &., ee ve er, 
Manente regno, quarite. 


—— Try which of you ſhall reign, 
But let the Kingdom ſtill remain. 


And this if not juſtifiable in the competitors themſelves, yet may it well be accepted of 
by the people if offered, as being of two evils by much the leert. I bus Aeris in 
beſpeaks T allus, Let ns agree about ſome way whereby it may be determined, whether of us t 
ſhall reign over the other, without the effuſion of ſo much blood, or the ſlaughter of either of our 
people. Strabo ſet it down as an ancicut cuſtom among the Greciansz And At in V 
accounted it a very juſt thing, that the quarrel between Tarn and him ſhould have been 
thus decided : 


» Futer t bad been for Turnus chart have died. 


And for this cauſe it was, that Af. Arthery challenged Ceſar to a ſingle combate, as Pi 
tarch records. Sure it is, that amongſt other cuſtoms of the Ancient Francks, Agatbias 
highly commends this, whoſe words being worthy of Eternal Memory, are to this pu- 
pole : No ſooner did any quarrel ariſe between their Ring, but mmechately they bet aks themſelves 
to their Arms, they raiſe Armues and march againſt each at her ſo { y, 41 of nothing but a 
abſolute congaeſt cou d end the comtreverſie \, but yet a1 ſoon as the Armies met and faced, they 
preſently lard aſide all animoſity and mad: peace ; thereby enforceing ( as t were) ther Kings to 
a ſpute their grievances, rather by Law than Arms, or if that pleaſed them not, then to end their 
quarrels with the peril of their own lroes only,as judging it neit her juſt nor reaſonable, nor indeed 4- 
greeable to their national cuſtoms, for their Kings to ſacrifice the ( ommenwealth to their private ba- 
tired; wherefore they inſt antly duband their Armies, reconcile their Princes, and makg Peace : 
Tanta in ſubditis cura juſtitix & patriz amor, in tegibus animus placidus & ſuis oblequens z 
So great in the ſubjefts was their eee of juſtice and love to their Country 1, and in their Kang? 
po moderation of ſpirit , and their compliance with the people , in order to their commen 
afety. 


* Although where the equity of the cauſe is doubtful, both Parties are obliged to fee 


* 
in caſes equilly after conditions of peace, to prevent the miſet ies of War , yet doth it more concern him 
dubious , the that demands, than him that enjoys what the other requires, as in the like equal cauſe, 
preſent occu- Melior eſt poſſidentss conditio; The title of the preſent occupant 11 preſumed to be beſt, as being 
= hach the moſt agreeable not only to civil, but to natural Right; the reaſon whereof we have alrea- 

right. dy givenelſwhere out of Arifterle's Problems : whereunto we mult here add, That War 
cannot be lawfully made by him, who though he know his title ro what he claims to be 
good, yet —— evidence ſufficient to convince the preſent occupant of the 
I 


legality of his polleſſion, becauſe he hath not a Right to compel his Adverſary to leave his 
eſſion. 

X11. — the Right is equally ambiguous, and neither party in poſſi ion, or both equally, 

If neither be then he is to be reputed unjuſt, that ſhall refuſe an cqual partition of the thing controver- 

poſſeſt. then a ted, being offcred unto him 

pu f.. By what hath been hercin ſaid, it will be no hard matter to reſolve that queſtion which 

All. isf frequently controverted, Whether a Warjia reſp<Ct of the ꝓ incipal promoters ol it, 

can be on both ſides juſt ; where we mult firſt diſtinguiſh berween the various acception 

of the word Jaſt. For a thing may be ſaid to be juit, in reſpect of the cauſe, or accor- 

d by ding to the eſſects: Again, a thing a may be juſt in reſpect of the cauſe, cither according 

diſtin- to the ſpecial and ſtrict acception of juſtice, or according to its more general acception, 

Gu it comprehends whatſoever in equity or honeſty ought to be done, Again the word 

* Juſt, taken iu its ſpecial ſigniſication may be ſubdivided into that which reſp<ts the work 

thar lone, or into that which teſpects the mind of him that doth it ; for the agent may ſomc- 

ich reſpets times be ſaid to do juſtly, whilſt he doth not unjuitly, though that which he doth be not 

—— = juſt. As Ariftorle * rightly diſtinguiſheth between vd A and od ae git ew, te do un 

— — * juſtly, and ro do that which 41 un. Bonis male utuntur, qui tempot ali juci o juſte judicant: 

c. Exif cab. They makg ul uſe of things in themſelves good, wh do juitice for rewards ſakes becauſe it 4 the 

Erb. l.g.c.10, hopes of gain, and net the love of juſtice that ec them to defend the trath. Now in this ſpe- 

21. cial acception of the word 7, and as it relates to the thing it ſelf, no War can be on 

9 both ſides juſt ; as, neither can any other conteſt be: Quia ſacuitas Der ad contraria non 

datur per rei natur am Het anſe the very nature fo the thing, about which the ſpate was, 

w.ll not ad of a mor al power to things that are comrary : as gamely, to do a thing, and yet 

to oppoſe the doing of it. But yet it may very well be, That neither of the Parties warring 

againſt cach other doth unjuſtly ; he cauſe no man can be ſaid to do unjuſtly, but he that 

knows that which he doth to be unjuſt. But many men do not know that they do amis, 


though 
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though that which they do, be in it ſelf unjuſt; ſo when men go to Law, they may juſtly 


(that is) with a good mind, and intention do it on both ſides, be 
cauſe they do both conceive.that they are in the right ; for of many 
things, as well in point of Right, as in matters of lact whence Right 
ariſeth, men are ignorant. win the general acception of the word 
Juſt, that is ſaid to be juſt in the doing, whereof the Agent is altoge- 
ther innocent; for the act may be unjuſt, and yet the Agent blame- 


To ſome things the Right is not diſcer- 
nable whoſe it 1s 3 and then, whilſt cach 
endeavours. to rake that from another, 
which he thinks be to humſell, whe 
can condemn cither of injuſtice ? 


reaſon of his inſuperable ignorance. An example whereof we have in ſuch as be- 


— dry no de ſault of theirs) i 
i 0 
pear Law be promulgated, 


ant of the Law, do not obſerve it; although hap 
time of it ſelf tufficient allowed for the knowledge 


thereof : As alſo in ſuch as go to Law, both Parties may be free, not from injuſtice only, Nemo debt 14, 
but from any thing elſe that is blameable; eſpecially when both, or cither of them con- n fndiſeu 
tend, not in the behalf of themſelves but of others; as a Tutor for his Pupil, a Guardian Ci 


Tintands ſwat 


for his Ward, whoſe Right he is bound in duty to defend, though that Right be but uncer- uit 
tain. So in a wager at Law, two perſons may contend for one and the tame thing, and t, l As. 


yet neither of them be unjuſt : So alſoa Councellor, may plcad for 
cither of them, without the leaſt derogation to his honeſty. Nay as 
Ariſtotle well notes, to ſay of a Judge that he judgeth right, is but 
an Ambi ſpeech ; for it may ſigniſie cither that he judgeth 4. 
. plainly as be c without any ignorance, Or zee Thr d yrownr, 
according to the beſt of bus knowledge, or the cleareſt evidence that 11 vr ou; hb 
before um. And therefore the ſentence which muſt paſs, according 
to that evidence may be (through miſ-information) unjuſt, and yer 
the Judge that paſſeth that ſentence may be righteous. * If it be doubt 
ful on what fide the Right ſtands, if both Parties contend for it, it 
is probable that neither doth unjuſtly. The Jews made War again(t 
the Canaanites juſtly, being ſo commanded by God ; and the Canaa- 

| | nt of that charge given againſt them, did juſtly in 


Again when ſomething thor is very pro- 
able, flands in oppofirion to what 15 
honeſt, it is no cue mutter to tell whe» 
ther of them to follow. 

When we firſt entred Wo War with 
Nigr, faith Src us the there 
was coniets no very nee 
for War bur the Empire lay at de- 
tween us, and och of us whuch 
ſhould appropriace it 10 himielf, Hire» 
44. 

* $i Auen ft 4 qua parte hit prftites, 
banc f atra 4 pars queritgngsts t 
tra poſſe. 


nites being 
defending — wherefore that War was on both ſides juſt. Thus Pope Pius the 


ſecond anſwered the Hungar 
- Joey that the King of Hungary 


it was, that ncither of them thought his Cauſe unjuſt. 


ian Embaſſador that complained againſt the Emperour, name 
did intend nothing diſhoneſtly, and he knew 
the Emperour was a great lover of juſtice - But both contending tor the Kingdom, 
In all controverbes this , wicupririe. 


1s found true, but eſpecially in War, that both Parties pretend to maintain a Cauſe that 27 (ori, par 
is juſt : But in War it is hardly poſſible, that either party ſhould be in that ſenſe juſt, that 12 litigantis 
is, free from all blame, by teaſon of that great defect ot love, and that overmuch raſh 44/14 147,de- 


neſs, that for the moſt part i 
fineſs it ſelf which is ſuch, as 


ably —— — it; beſides the weight ine ſs of the hbu- 
ing not ſatisfied with probabilitics, ſtrictly requires ſuch 1,144, 


mic Lats e/t 


oofs, as are demonſtrative and convincing. But if we account that to be juſt, which 


is permitted to enjoy ſome eſſecis of Right, it is moſt certain, that War in this fene may 
be on both ſides juſt, as will appear anon, when we come to treat of a publick ſolemn 4 


War - for fo, both a ſentence though not righely paſt, and a poſſe ſſion not rightly gained, Toy 


have both of them ſome eſſects of that which is right 


CHAP. 


CHAP. XXIV. 
War, though Juſt, not to be undertaken raſhly. 


I. It better ſometimes to remit our own Right, | our endeavours after liberty or peace i where. 
than to engage in 4 all War. by the miſerics of War may be preven- 
II. But , when ahen to exalt pur | ted. 


mſbment. VII. 2 — exalted by War, un- 
Ill. And chiefly by a King that is injured. leſs by t _— 
423 — 77 ſometime: for bus own and bus _ Co to be widert akgn, wrleſs compel. 
V. Gran Rule guy 1 a prudent choice IX. — 2 
vil a — — be guided is | X. The mers 2 


Hough it be net pertinent to our purpoſe in treating of the Rights 
of War, 1 irtues do — 2 
yet will it not be impertinent for preventing of miſtakes, to give 


I. 
Better ſotne 
imer to ſorcgo altogethet 
our right, wer ſome cautions about it, leſt any man ſhould think, that whenſoever he hath « Juſt Cauſe 
for it. 


offered him, he is bound to make War, or at leaſt, that it is at all times lawfull for him 

ſotodo : whereas on the , it is, (for the moſt part) much more pious to remit 

ſomewhat of our Right, than to endeavour to defend jt by a dangerous War. We Chri- 

ſtrtns are eſpecially taught to our own lives to the greateſt perils that can be, to 
erve the lives, and (as much as in us lies) Ty» 

imitation of our Lord and Maſter, who laid down his own li 

then when we were nay, enemies unto him, Rem. 5. 6, How much more reaſon 

have we to forbear the of our Juſt Rights, when they cannot be obtained 

without the effuſion of ſo much Chriſtian blood, and the deſtruſtion of ſo many mens 

Pol. lib. g, Lives and Eſtates, beſides other miſchiefs, which War uſually brings with it? This we are 

Rba. ad Alex, forewarn'd of by Ariſtotle, and alſo by Pelybrur, not for every ſuch cauſe to run the hazard 

c. 3. law- 


ſmall Villages, which of our 


Romans for 4 
7 | matters indeed, that 


oo 
with 


. It was prudently adviſed by Dien 
„ We are not ſo much to conſider whether we have 
been juſtly provoked or no, a« whether the injuries we have ſuſt ained be ſuch as will couner- 
e mach blood and treaſure as will be expended in the proſecution of a War 

- here are man we may be diſſwaded from | 
. ——— om eating pnlbvnt: 
; not 


Pro peccato magne paullulum ſupplics ſatis eft parrs , 

Few ſtripes, for great faults, Parents will appcaſe. 
wud Fathers (ſaith Phils) do ſometimes paſt that ſentence of exheredation on ther therevy 
x — 22 — po rn, — rep on 2 


and that ther batred of their Chuldrem Vice: bave quite overcome that great 
and unparailell'd Love, winch Nature bad at fort enqrinted in them. —— 


— C_—C— 
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that of Phinechas in Diadora * No Father doth mln. pn bus Sons, umleſ the meaſure of Lin. 4% 9 
their wickedneſs do very much exceed the meaſere of bis natural Allien. Not that of Andve- 
mens Rhoduns, No Father can be ſo wimat wal at to caſt of bis Sen, of he be not extremely wicked. ( 
Now whoſoever undertakes to puniſh another, aſlumes unto himſelf in a manacr, the per & |, 
ſon and office of a Govergovr, that is, of a Father; whereunto St. Auraitue alluocs, 1 
when he thus beſpake AH, Perform (O thou Chriltian Judge) the office of 4 pow Fa: K 7 
ther, who always prefers pardon before puniſhment. A merciſul man (faith Sence lt) 14.45 Eg. 27. 
mg to ſpill another mans blood, as be us to ſpill bis own, krowmng that nature in every man ty 
equally elicit oui to preſerve us being : And theretore, It befirs men, who are linke together by t Ste. 45 
the bands of Conſanguinity, ro be as ſparing of other mens lrves a3 of their own, for nt every . FE 
man that offend: 14 to be pe, but they only that it in their fins without repentance, Let x N 
all men that are ſtrangers to our faith, taith Home, know, that the reverence which we 
bear unto Chriſt is ſo great, that it reſtrains all earthly powers * Servants are tu gb 4% bones ” 
their Maſters, and Maſters to forgive their ſel om Servants z that ſo our Great Lord and Maſter De St itt. 
be propitions unto us in that Great Day of Ju ment. It is uſual in Scripture, where men- 

tion is made of fins and puniſhments, to ailay one word with another ; and to a word that 
is likely to heighten our anger, to add another that may ſerve toqualific it. If a mon ſha 
| 1 againſt bis neighbour (faith Moſes) which two words (faith St. Angrſtige) 2 Aug. cite. 4 
[man] and a[ firmer J. are not conjeined without a Myſtery, but for thit end, that if the ſinner ds © tian. 4 
exaſperate ut, the werd man} ſhoul! preſertiy becalm us ſor as bets a ſinner be deſerycs punſh. 8 f 4 
ment ; but as be is 4 man be deſerves to be puticd. So in the new Law, thou beboldeft « mate in f f 
thy Brothers che, Matt. 7. 13. A more that offends u. ro leſs than it doth our Brother, and or wo — b 
zeal is quickly inflamed to pull it ant; but when we conſider, that it is in the eye, and which is % ho wn, 
more, in oxr Brother; cye, then we go warily about it, leſt wi we endeavour to pu out the 5. 12, 26, 35, 
more, we put out eur Brothers eye. So in another place, If thy Brother offend thee, Luk. 17. 
3. the offence provokgs us preſently to paſſion; but when we conſider that he who give? it 35 Frater, om 
Brother, that it, quaſi fere alter, One caſt in the ſame mold with us, and ſearcely divided from 
our ſelves : this ſhould inſt antly appeaſe our ſwelling paſſion ; ſo that though angry we may be, yet re- 
* muit not. The Emperour Jahan applauded that ſaying of Putacns, which prefered 
pardon before puniſhment, But winſorver will mt ate bus Heavenly Father (faith Lb an muſt G pro A2 
glory more in forgroing than in pm ung; for in not hung do we draw nearer to the Drume Nature tec. 
(faith Ceers) than in groing life to them, who bave deſerved dearth. Again ſuch caſes there 
may happen, wherein to abltain from claiming our Right, is not fo much a courteſie as 
a debt, in regard of that love which we owe vato all men though Enemies, whether con 
ſidered in it f{clf, or in obedience to the Law of Chriſt - yea, and ſome pet ſons there are, 
whoſe ſafety, though they ſhould pet ſecute us, we ate bound to prefer, cven before our 
own lives; becauſe we know that their welfare is cither very neceſſary, or very pro- 
fitable to the Commonwealth. And ii Chrift did enjoin us to part with ct Coat, rather 
than to contend for our Cloak, certainly he would have us to neglect mach greater loſſes, 4 
rather than go to War ; becauſe there is no conteſt ſo deſttuctive as War. Sometime again, 
the ah aw more danger than the diſcaſe ; And(as St. Ambroſe oblet ves) to forego De Of. L 2. 4. | 
ſomething of our juit right, is not only liberal, but fi the moſt part gainful. Aviſtives exhor. 2: — 
ting the Grecian Cities to peace, perſwades them rather to yick!, than to quarrel for ſmall 
matters, In mutation of good mem, who had rather fit down with loſs, than go to Law for trifles, 
And Xenophen will inform us, That it is the part of a wiſe man, not to embroil himſelf in War, 
tho h for matters of great import ance. Tae like advice Apollontas gives unto Princes, Nor Ger. BIR. l. 6. 
to engage in Way though for great matters, 

As concerning puniſhments, our principal _ if not as men, yet as Chriſtians, is in. 
willingly and readily toremit them, as God in Chriſt doth unto us, Eph. 4. 32. Senec4 Eſpecially 
concerning a good Prince, faith, That be is more ready to forgive injuries done agu himſelf, à King that 
than thoſe done againſt others, for as a magnammons perſon, ſcorns to be bountiful of another man; inn cd. 
purſe, but bad rather detratt from bumſe f what be groes unte ot her: ſo be only deſerves the title 
of being merciful, who bear: his own injuries patiently, and freely remits where be bath power to re- 
venge. Nec quicquam glotioſius Principe impune læſo; Newher ir there any thing more plori- 
ons than au mjured Prince, that diſdains to v bis own wrongs; And therefore Kings (as 
Qu adviſeth) ſhould be exborted to 8 rather ſamaut, for their hama and 
flemency,than formidable for their ſeverity. Amongſt other the vertues that E nnobled C. Ceſar, 
this is recorded by Gcero as the chief, That be never forget any things but injuries. Thus doth 
Livia plead with Anguſtur, Av it is the duty of Emperours, ſeverely to puniſh offenders againſt pim 
the Commonwealth, ſo 11 their honour to ſorgree their own perſonal in. It is very true 
what Atem, the Philoſopher told the Senate, That there was nothing ſo unbecomng a Prince 


as to avenge bu own wrongs ; for though the puniſhment be put juſt, yet. Judge in bis own 


4. 


S —_ 
— 


— — 
® 


canſe, u will ſeem crachy: And what Themiſtins ſaid unto the Senate in the praiſe of The- 
dfinr, That a goed Prince ſhould excel thoſe who bad wronged him ; not in power to hurt them, but 
n bus rea to ds them good. Ariſtotle denies that Prucce to be magnanimont, that 11 9 


HN 
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of an injury, which Gcere explains thus, For, faith be, there u nothing more becoming a noble 
perſon than gemleneſs and c . When one told Anriftbener that Flare fpake il} of him: 
he anſwered without paſſion, Renu off benefarere, & male nde; To de well and bear ill, 
6c the ſate of Kinrs, T he Holy Scriptures do furniſh us with many excellent ex- 
amples of clemency, as in Afoſe: ; who when the people n to mutinic againſt him for 
want of ficſn, inſtead of puniſhing them prays for them, Namb. 11. 12. And when God 
himſelf branded Ad with Leprofic for her ſediticons mut mur ing againſt him; He, in. 
ſtead of taking revenge, intercedes for her, healing her foul face with his de vont torgue, 
Numb. 12. 13, The like we find i David, who being bitterly reviled by Shiner, crying 
out againſt him, Come ap thou man of blood, &c. returned not reproaches for reproaches, 
but being urged by ſome to a revenge, anſwered meekly, Let lum alone, lot bum carſe, for 
baply, God hath bidden him, 2 Sam. 16. 7,- 10. Thus did 8. Sen intercede for bis per- 
ſccutors, ſaying, Lord, lay net this fin to their charge, Alts 7. 60. Now this doth in a more 
pal. is la eſpecial manner become thoſe who are Soveraign Princes, Cute whom a all thﬀmgs are per. 
4: Clem, * mitted, fo freely to reſtrain themſelves, and to make the Drove Law their ginde in all thew 
attions, u the readieſt way to purchaſe glory and 1meertalty. The advice therefore of $* An 
enuſtine to Count Boniface was worthy to be by all Kings obſerved, Remember ere to for 
erde lum, who having injared thee, begs for pardon. And theſe ate the principal motives 
which ſnould diſſwade us from cntring into a bloody War, though haply jultly provoked, 
which are diawn from that affection, which as men, we cithet owe, or may rightly ſhew, 
even unto our en mics, 
Sometimes it concetns us to abſtain from War, for our own and their ſakes that are ur- 
der us. Precopizs + brings ia the Seth thus beſpcaking Bulijariar, Sunce theſe thamys ftard 
thus, it is a duty incumbent upon the Governoars of euer Natron, net to be too prodigal of the 
| blood of their S;bjeits out of an ambitions defire of their own glory; but to prefer thaſe thing: 
— that are both juſt and prefuable, net for theeſeltes ently, but for their enenuer. Plutarch in 
1th, * the Liſe of Nama tells us, That after the Colledge of Heraulds had judged that they 
might lawfully make War, the Senate conſulted, whether it were fit and expedicnt for 
them ſo to do. In the Parable of our Seviour, it is faid, That before au King entred wits 
War, be firit ſate down and corſulted abeat the charge, and whether with ten theuſand be wat 
able to encounter lum that came azamnſt bum with racy theuſand;, and if net, be inf axtly ſent 


and made peace with bum, SO Diederw in Thacydider, Although I ſbould proveunce them pmaity « 

great Crimes, yet I ſhall not adjudge them to be ſcain, wileſs I ſee it expediem. So likew, 
TP Livy records of the Taſcalans, That by ſuf ering ail things, and denwng nothing , they par- 
main chaſed their uy with the Romans, The very tame was done by the King of «Arments in 


Plat. vit. Ca- a — N 
milli. the times of the Emperour Severas, as Heredorw teſtifies * : And Tus tells us, That the 


* Herod. liv. 3. Romans fought an occaſion of War with the «Adnan in vain, for being commanded to fend 

and arms to their Camp, they ſent both, and not only theſe, but vill nals alſs, and that frankly. 
So n Amalaſuntha proteiled to the Ambaſſadors of the Emperour Fauna, That ſhe 
would not contend with him in Arms. Somctimes an Enemy may be pacified in a mo. 
derate way; as Strabo informs us was done by Syrmws King of the Taba, who at once 
forbad Alexander the Aacedonian entrance into the Iſland Peace, and at the ſame time 
honoured him with many rich preſcats : thereby ſhewing that it was the fear of br 
power, and not any hatred or contempt of his perſon that made him to doit. And in 
deed what Emripides fometiunes ſaid of the Cities of Greere, may fitly be applyed to other 
States 

De Marte queties war in fffravia, 

Neno mmnere cogit at mortem fubs, 

\ed quaſque cladem deſt imm — . 

Urod fr in commtus funcra unte eculer ferent, 

Frnata bells non per iſſet Gracia, 


When in full Senate Votes for War pals free, 
No man his own deſtruction doth ſoreſce, 

Nut all forc-tell the others defſtinic : 

Wen if its own fad fate, cach had ſoreſcen, 
Greece thus by War conſum d had never been. 


When we war prend, and confucent in our own ſtrength, (faith Lity ) Let at then call 15 mend 

that great command that fortune bath over al ſublanary things tegether with the fun 

changes, and miceriam events of War, And as Thacydider adviſcth, Before we engaye 67 

V. ſelves too ſar, let us cenſider bow ſad muſchances do uſually bappen in War, which the wot 
Fradent Rules prercing eye of humane wiſdom cannot foreſee. 

aut our The things that uſually fall under conſultation, are cithet abont the inter mediate cu 


— of which may probably condute to the laſt end we fully reſolve on, ot about thoſe — 
| whccby 
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whereby we may probably obtain thoſe ends : The end we propoſe to our felves is al 1 
r enn 
the notion of good. Burt thoſe things that lead us hither or thither, ate not expetible 
ſor themſelves, but as they conduct to thoſe ends +: wherefore in all our Confultations 
we are to compare both thoſe ends between themfelves, and the effeftive power or fa- 1 | 


of thoſe things which lead to the end to produce that end. For as Arifftecle right- 
ly ct, The arguments that excite ut ts allen are of two farts, either they are drawn Pt notions and | 
from the gde of the end, or from the poſſibly of cbtamning it Which compariſon bath . . 
theſe three R whereby we may be guided : Fuſt, If the thing in debate teem to have Three Rules to * 
(in al eſteem) an cqua to good and to evil; then if the good we hope for (de w . 0 
dave Ne what more of good than the evil we fear hath of evil, we may adventure upon good "1 
the but if the coaveniencies be not able to over-ballance the inconvenience, it is 
bettet th recfiain;g) for a wife man, though never ſo Cariug and magnanimous, will not 
tua the hazard of his life for every cauſe ;, but then only when the reward is great, weigh- 
ty and honourable. The ſecond Rule is this, If the Good and Evil Sem to bee | which 
me om from the thing in queſtion, then we may thus guide our choice; if the thing 
ie have a efficacy to produce the Good than it hath to procuce the Evil, then ; 
we may chuſe it, Thirdly, If both the Good and Evil ſeem unequal, and the power or ef- "| 
ficacy of the things n lefs unequal then that thing is at length to be choten, if its cffica- 
cy to the Coo be greater, being compared with its efficacy unto the Evil, than the Evil it 
e is, being compared with the Good : or if the Good it felf compared with the Evil be 

„ than its efficacy voto Evil being compared with the Good. Thus Narſer to Bel- — Goth, 
2 — ts be equal, and the damage althy if we err, there much libs. 2. cafe 14» 
courſe and conſult alen 14 neceſſary before we determune the matter ut queſtion ; but where t | 
diffcultier are nequal, and the damages ugon miſt che greater or leff than the buyer of yan, there , 
the choice 14 wery fe, and requires ns great depth of judgment to determine. What we have | I 
ſet down here lomewhat more accurately, Ceers hath in a plainer way, but to the fame py offic. tab. 1. F [ 
purpoſe deſcribed , where he advifeth us not to expoſe our ſelves to dangers without w 
cauſe, than which nothing can argue a more ſool-hardineſi: — — caſes 1 
we ſhould imitate Phyſicians, who in light diſtempers uſe gentle remedies; but when the * 
diſcaſe threatens death, then thoſe that are more doubefull and ous : Therefore | 
it is the office of a wiſe man to help in a time of , eſpecially when he ratio- 
nally concrives, that the good he ſhall reap 2 if it facceed, doth over-ballance the 10 
damage that he fears if it miſcarry. But as the ſame ces elſewhere ſaith, No prodent | 
may will end.onger bumfelf in ſach an entergriſe,, wheres the good ſucceſs ſhall bring him 4 
lerle profit , but where the leaſt carriage may prove fatal, For as Dion faith, 
Grant that our grievances be wituſt and wnworthy to be born, yet will un nat follow, That when- | 
forever we þ, 2998 we ebe by frromg e it, te maky cur condition worſe. » 
To maks "uſe of ron tel, when mare gentle remedies may prevadl, or where the caſe u Platarch. 4 
wet extreams'y dangerous, breomes newher 4 thilfull Phyſreran, nor a Polunick, Stateſman. Dion 
Pruſrents, When car barthens are beyond car rener, cur endeaueurt ts caſe aur — 
them are fei and be, becauſe we, but of they are teler able, and that we have © 
ts fear, that by frargling they may be made worſe, we malt arm vir felver with patience. 
A Aviſtide: faith well, Where cur fears are eur hopes, then it concerns us efpecrally qrifiduc. 
ts arr. 

An example whereof we will borrow out of Tua, who relates, that amongſt the VL. 
Cities of Fraue, there aroſe a great debate whether were more defiderable, Peace or Life berter 
Liberty : where by Liberty, we muſt underſtand that which is Civil, namely, a right to tao Liberry 

a by their own Laws, which in « popular eſtate is abſolute and full ; but mixt and 
moderate in an Ariſtocracy, «ſpetially in ſuch an cſtate wherein no Citizen is uncapable 
of honours; and by Peace we mean ſuch a Peace, whereby the deſtruction of a City or 
Nation by a cruel War may be prevented ; that is, as Cicers ins it, When the whole 
Cey uin danger of being loft + or when the caſe of a Nation or City is fo deſperate, that 
nothing but an utter deſolatton can otherwiſe with any probable reaſon be expected, 
which was the very caſe of the goon — — No man can be ignorant 
. who preferred before ſubyec tion; thereby ſhew- 


nam fit non ardua te, 
Fer beste feet man ; 


——— with what caſe 
A man from flav'ry may himſelf releafe. 


But Right Reaſon ſuggeſts the contrary : for the Life of Man, which is the ſoundation 
of all tempot al bleſſings, and the cad of eral, is more co be eſteemed than Lider- 1 | 
* ty, 3 


= cs” 
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ty, whether we take both to be cither perſonal or national And therefore God himſelf 
2 Chron. 1. intended it as an act of his mercy, that he delivered his people into 32 but deſtroy 
78. ed them not. And by the Pr Jeremy he perſwaded them, To ee mts the 
Jo. 23. 13 band: of the King of Babylon, left they died by the Famine or by the Pefttlence. 1 queſtioa 
DiCivitD4 lib, not calily anſwered (faith St, Any. whether — — untines did well to prefer ve their Faith 
22. & 6, given to the Romans, ſo long, until the City with Ives was totally deſtroyed by A= 
De rab. lab. 3. mbal. For though Cicere thought nothing — to juſt ihc a War, but cither the 5 
lick ſafety, ot the publick Faith — z yet doth he not there determine the cafe 
Saguntines, by ſhewing, that if a City were driven into ſuch a ſtrait, that they could 
not poſſibly preſerve their Faith withoet the ruine of themiclves ;, nor pectet ve the mic lvct 
without the breach of their Faith (which was the cafe of the Saguntines) whether of the 
two were moſt cligible : But by the Authority of the Holy Scriptures we are taught. That 
death is the greateſt of all terrours, and that Captivity, whether of a Nation, or of ſome 
t petſoms, is far more deſidetrable than utter deltruftion, Thus Gude the hal- 
an Poet beſpeaks the Citizens of AH, 


Omnia feerrs pro libert ate fert 

Sed labert atem co tempt a neme ſal tre 

Senn: amat \, neque ee crrts ſaſceytis clades 
O vit art queat, mſi cum raten ſalati:, 
Libert atis , ſed tloria vana put anda oft . 


kt is not fo properly a love to li , as a prepoſtcrous itch after vain Glory, that makes 
a man to prefer his freedom before is life. Ocers inſtances this aa caſe of neceſlity, that 
the Cililinenſcs were neceſſarily to give themicives up to Hawmbal, although this clauſe 
were added to that neceſſity, Vi malint fame perive , Unleſs they — — 
For as Anarilaxs in Xenophen apoligizeth for his forrender of H, onto 
conſtrained for want of Bread, Pupnandun off boounibu: in bonnet, non ts YOu r. 
og ies againit men, but not a14anft natwre , neither do wen commend « velantary death, 
—＋ —— — fears, That ſentence which Diodoras Secular paſt againſt 
2 ich lived in the time of Alexander the Great, Rands yet upon record, 


namely, That — — r mach ar they bad with more cou 


rage than — — ts their own deſtratiion. And wn another place, the 
ſame Author examining the of that War, which the Thracians undertook 
Alexanders Army, after his faith, That un the opinion of the wiſelt men, they bad con- 


ſulred well for thew own glory, but not ſo well for their own poſes by thruſting themſetoer over - 
ane 


o Y ur ted * ; but 
——— Tears Th The | like 228 — Gen ce fa 


is Pharſalia, be 
periſh in Africa. 


the — OE m TI CES 
VI. his alſo is ay, to be That Wars are ſeldom or never made for exaſting 
War ſeldom — — ————— 4 — ; for as the civil Ma- 
for iſtrate, ſo he that undertakes to puniſh injuries by Arms, ouſt abvaye bd. ., to 
of e ta undertabes 0 Neither is it | orthe love we bear to our 
that ſhould diſſwade us from a doubtful War ; but even juſtice, that 
— — — — 2 which — 
. preſervation upcriours. conſequently as —_ 
rightly obſerved, If a King for any fmall or trifing cauſe, as for the exatting of 
ich 2 ——ů—ů 2 War, be is to re- 
r 
to 3. 
loſſes. them in « dangerous War for flight cauſes, as — bet n diſſembied, and 
is therefore bound to repair their damages; in which ſenſe that of Levy holds true, Teſt um 
eft bellum neceſſarum oft, & pra arma, quibusr nulla mſi in armi; relinquitar fpes , Treat 
War us j | — 25 when there in ee hege of ſafety but by 
wes Od: 


Sola gerat miles, g arma corrceat, . 


May then the Souldier armed be, 
When be repels bis Encmy. 


— 


— 
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There is then one rare cauſe, when War either cannot, or ought not to be omitted VII. 
as namcly, when (as Flare fpeaks) ur fart ue, foviera;, Laws are mare cruel than War War nor to be 
& {ff : hat is, when the opp on of I yrants arc more greivious than the miſerics of War. — 
eien Seneca nerds mot ts fear the nuſerics of War, that ſuffers the likg, of not greater, — 
fu Peace. , Menue that nur condition wil be n fitting ful, 
thew wer muy eure en the dangers of War, Neither is that opinion of Tu much 
to be conte med, where he faith, That 4 miſerable Frace may well be exchanved for 4 doatt 
fol War 7, Cat is, the fame Author faith, When, if we conquer, we enjoy cur freeduns z or 
being conquered #ar condition can be ns warſe * Or, Wen (as Ly tpeaks) | hon 1 mare Irie 
vue ts theſe that ſerve, than War is ts thaſe that are free. But not (as Cicers puts the (ale) 
if it appear that being Conquered, we hail be proferib'd, (5. e.) our eſtates ſhall be told, and 
our perſons baniſhed ; bat bring Conquerours, we change only our oppuellors, but ate 
pot caſed of our opprefſions. 

Another time when War is to be preferred before Peace peace, is, when upun a rational IX. 
ſebatt we find that we bave the beit Right, and which is of greateſt moment, power fuf- Or withour 
ficient to defend it that is, as — in Surtenu fon tins 4 laid *, When there u mare — 
baper ann than fear of boſs : Or as Scopes Afrcanus, and L. «fnulins Paulus were wort — 
to fay of the Battel *, ebe not te run the batard of a Battal, but pen jome n H,j) c u * f.. 24. 
= or upon great and manifeſt advantage, wherew'ith accords that of Fhaarch betref- , t 
cited, To aſe ron and Steel without very great neceſuy, nen her becomes 4 food Phyſician, ner a 1 92 
pradent Staref mane, The like Zonaras records of Art ans, Kings when they may lawfully e — 
enjoy Prace, ought not te mate War Whereunto we may add that of St. Aug ne, Pacem 
habere velunt arr off, Re autems neceſſit atis offe debt, ut beret nas Des 4 neceſſitate, © con 
forvet in pace 1, Prace we ſhould maky voluntarily, War ont of neceſſity + That jo God may reheve u. 

1% 067 i, and preferve ut ws Peace. But then moſt ctpecially may we make War, 
when we have good cue to hope, that our Enemies through fear, or by the fame of our 
Victories, will be ready to yield without any or very little danger on our part; and this 
is as Fl calls it, the mut glorious of all Von. 

War indeed is, as Plat arch ſpeaks *, a very ſavage 

ned with a torrent of miſchicls and infolencics, Wheeb (auch St. Aug. *) ſhould andert ag The mileries 


— — rd 


mate War but by conftr aunt, whereat fools fight for pleafore and gun. The Lacedemonians in £412 
Drador ws, « theſe great enneties and anmmoſites, likely to ariſe from War , thaughe 
theme bye te declare before the Gods, and wits al good men, that they weve net 
the Authers of «8. Platarch brings in ſome making this objeftion , Bur hath not Rome much 
improved ber folf by War ? U berate be ner "Tis true indeed the hath fo, in the opinion of 
theſe who place She rreate(t N in Richer, wn Pleaſure, Want , and Martial Power (which 
are bur the « 1 of Honour , but not in theirs who place ther glory in the ſafety of them People, 
uw meckneſs, fie, and content con, It was therefore worthily faid of —— Phiyſi 
cian unto King of Ferſic, To thee O King who art wholly comverſant in blood and flaugh- 
ter, d K A and depoyalating (tut, other gleriows attributes may be due; but ſure- 
— — for at no gend man will greedily cover 0 
that which is anotherr: jo, Non eſt homini homine prodige uten um, as Sener tells us ; It n n 15. 
uw ns pownt of Honour to be prodital of bunnane Blood, Phnliſenr adviſed Alexander to be emu . 2. | 
lous of Glory, but wat by makny — 1— a Plague in depopulating Otter, and Laying 

— waſt. hing can add more Glory to a King, than vo provide for the 


lafcty 

famous Battels, gained by the Dictator C. Ceſar, wherein were ſlain (as he there com- 
putes) Eleven hundred Ninety two thouſand men, adds this, / as not reckon it as — — 

of bu G ts bave dane ſo wrong ts mankind bowever provebed. Phils in the lite of 
Maſe +» That Lal gon tiling of fu, w Wir, were by the Laws pernatted;, yet 


whoſorver dd bl 4 man, the „ theugh un br defence , theurh led ther cunto 
t buy , — ſeme ——— 21 that _ 


is Subjects that they may live in Peace. Plary after be had recounted fo many t. Hi. 4. + 


For what Cauſes a War may be undertaken for others. BOOK Il. 


hindred and alliance between man and man, which — — Cue; wheres 
ore expuations and pur garn were thong lu nec to cleanſe them that crime which ſeemed 
jo — — if then, 951 2 Laws, He that killed a man, though a- 
Pollutus efſit, gainſt his will, was to betake himſelf to one of the Cities of refuge : And if God would 
boſtili quidem, not permit David to build him a Temple, becauſe he was a man of blood, though of his 
attanes ſav enemies; that is, as N h writes, becauſe he had made many Wars, which by the Law 
3 was permitted : If among the Ancient Greeks, he that had ſlain a man, though acciden- 
Us. 7. c. . tally, or in defence of himſelf, had need of — : Who cannot ſee, how unhappy a 
thing it is, and by all means to be avoided, voluntarily to engage our iclves in a War, 
though haply not unjuſt ? Surely among the Greek Churches, that moſt Chriſtian Canon 
was long in force, whereby he that in what War ſoc ver had flain a man, though an cnc 

my, was not by the ſpace of three years admitted unto the Sacrament. 
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CHAP. XXV. 
For what Cauſes a War may be undertaken for others. 


VII. Tet may it alſo be omitted without blame, 
if ut endanger bumſelf, or cannot be done with. 
out the death of the invader. 

VIII. Whether that War be juſt that is made 
to relieve another mans Subjetts, this explain. 


I. That a War juſtly be undertaken by a 
Prince for bis . 
Il, But yet it 15 not aways to be fo under- 


taken. 


III. Whether an innocent Subject may be dcli- 
vered up to an enemy to prevent a War. 

IV. That a War may jaſtly be undertaken in 
the behalf of our Confederates, equal or un- 


ed by a diſtinttion. 
IX. eAll thoſe nulit ary conſociations, and mer. 


cenary ſucconrs that reſpett not the equity of 


the Caſe, are uni. 


X. 7. gate in War for ſpoil, or pay only, it 
wicked, 


equal. 
V. A alſo for our Friends. 
VI. Tea, and for any man, 


and ſhewed, That naturally every man had a power to viudicate, not only his own, 
but the right of another ; wherefore look what Cauſes do juſtife a War under. 
taken for our ſelves, the very ſame do juſtiſie a War made for another: But our princi- 
pal, and moſt neceſſary care ſhould be for our own Subjects, whether they be our Dome- 
ſticks, or ſuch as live under our Civil Government, for they are a part of the Governour 
as we there ſhewed, Thus Joſhua we read made War in dcfence ot the Grbeonites, who 


\ Bove when we treated of ſuch perſons as had a Right to make War, it was ſaid 


had yielded themſelves unto him. ei not ſufficient to denominate a Man Fuſt, that he 
wronos no man, faith Procopius, unleſs he alſo be carefull to protect thoſe from injuries, who for 
that very end have put themſelves under him. Our Anceſtors, ſaith Cicero tothe Roman Se- 
nate, Ad often make Wars in the behalf of their Merchants and Mariners when they have been 
abuſed by Strangers. And in another place, How many Wars (faith he) did our forefathers 
undertake to revenge the wrongs done to the Citizens of Rome, when their Seamen have been 
impriſoned, and their Merchants ſpoiled ? Yea, and the very ſame Romans who refuſed to 
take Arms in the defence of a Feople that were their Confederates, thought it neceſlary 
to defend the ſame People when they had ſurrendred themſelves, and fo became their 
Subjects: Thus do the Campanes beſpeak the Romans, Though ye refuſed to aſſift or defend 
us againit our enenues, whilit we were your Friends and Confederates, by now that we are 
your Subject, you will cert ainly proteſt us. Whereupon Florus ſaith, That the Campanes 
made that League which they had formerly contracted with the Romans, more ſtrong and 
inviolable by their voluntary ſurrender of all they had unto them; for it agreed not with 
the Faith of the Romans, ſaith Livy, to deſert ſuch. 

Neither is it prudence in a Governour to enter into a War always, though upon 4 
juſt ground for any particular Subject, unleſs it may be done ſafely, without endangering 
all, or the greateſt part of his Subjects. For it is the Duty of a good Prince to prefer the 
ſafety of the whole before its parts; and the greater the part is that he provideth for, the 
ncarer it draws to the nature of the whole. 

III. Wherefore in caſe the Enemy ſhall require any one perſon to be delivered to death, 
Whether an though that perſon be innocent, there is no queſtion but that he may be forſaken, if it 
Innocent Sub- clearly appear, that the City is too weak to make reſiſtance. For as Nicephorus, in Zo 
_ _ naras, adviſed rightly, concerning the delivering up of the Fugitives to the Bulgarian Ce- 
— the neral, to purchaſe their peace, We judge it much better that a few men ſhould periſh, than 
whole. that ſo great a multitude ſhould be deſtroyed. 


Pen ſicor. 2. 
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— Not male wins domn: 


Commanre vincs, fed nec equars parc. 


No one mans ſufferings can cqual be 
Unto a geacral calamitic. 


(When «Alexander bad deſtroyed Theber, he came to Athen, threatning to deſtroy it, un Pu. t. TH. 


leſs Dewoſthener, Lyc urg u., and others, who had highly exaſperated the people againſt him, 
were delivered unto him. Fhocion thereupon being urged in the Senate to deliver his 
Opinion in that Caſe, pointing to bis dear friend T\ zcocles, antwered, Es in fortimu urbem 
neſtram iff: perduxerunt, it etram/s hunt Nicoclem meam deds Alexander poſcat, dedi juſſur us 
furs ;, Into joch a deſberate condition have theſe men brought this City, that if Alexander had 
demarded my deareſt friend Nicocles, my Vote ſhould have paſt for lus delvery : Tea, and 1 
ſrould think my ſelf wil might my life a'one be accepted, as a ſacrifice to preſerve it.) It is 
tue Vu feems to be of a coutrary judgment, yet he that throughly weighs not ſo 
much his words as his intention and purpoſe, may perceive that all he aims at is this only, 
That ſuch an innocent perſon is not raſhly or caſily to be delivered, where there remains 
any hopes that he may be defended. For he there brings in a ſtory of a certain Band ot 
Italian Foot, whom he deſervedly condemns for deſerting Pompey before his Caſe was 
deſperate, upon Ceſr's promiſe of ſafety and protection which he condemns, and tha: 
not unworthily, But whether an innocent Citizen may be delivered up into the enemics 
power to = erve his City from imminent ruine, is much diſputed now amongſt the learn- 
ed, as it formerly was, when Demoſthenes invented that notable Apologue of the Wolves, 
who were content to make peace with the ſheep, upon condition that their Dogs might 
de delivered up unto them. Neither doth V only deny this, but Sorzs alſo, whoſe 
Opinion Yaſquuw condemns, as being too near a neighbour to treachery : Yet Sorus was 
of Opinion, that ſuch a Citizen ought to deliver up himſelf ; which Faſquizs denies, being 
ſwaycd by this reaſon, becauſe the nature of a Civil Society, which was at the firſt entred 
into for mutual preſervation, doth not permit it. But the torce of this argument reach 
eth no farther than this, That no Citizen is bound ſo to do by any right ſtrictly taken; but 
it argues not, That if he do it, he tranſgteſſethᷣ the rules of Charity: For there are many 
Duties, which though not by the ſtrict rules of Juſtice, yet by the bonds of Charity we 
ſtand obliged to perform, which ate not only laudable being done, (as Faſquins acknow- 
ledgeth) but which cannot be left undone without blame; whereot this is one, That eve- 
ry man prefers the ſafety of an innocent multitude before his own. X. ve not, faith 
Cnaphas the High Prieſt, that it is better, that is, leſs evil, that one mum ſhould die, than 
that the whole Nation ſhould periſh. For the deſtruction of no one Family can equal the 
deſtruction of the Univerſe. A particular miſchief is much more tolerable than a general 
calamitz. And therefore Phocron did wiſely when he perſwaded Demoſthenes, rather to 
undergo death himſelf, than that for him his Native Countrey ſhould be deſtroyed ; which 
he urged upon him by the examples of the Daughters of Leus, and of the Hyacinthidey. 
This was Cicero's reſolution in the like caſe, as appears by that Oration he made for 
P. Sextint, If it ſhould happen, ſaith he, that ſailing in a ſhip with my friends, and being there 
in aſſaulted by many Pyrats, who peremptorily reſolved to ſin the ſhip, unleſs I only were deli- 
vered up unto them; I ſhould chuſe rather to caſt my ſelf into the ſea to preſerve my friends, 
than endeavour to preſerve mine own life with the danger of theirs And ſo in another place, 
An honeſt and a prudent man obſerving the Laws, — Rowing the duties of a Civil Life, doth 
always prefer a general good before the advantage of any particular perſon , though of himſelf. 
Livy ſpeaking of certain Moloſſrans, faith, That he had often heard of men that willingly ex- 
poſed themſelves to death for the defence of their Countrey : But theſe, ſaith he, are the fir## 
that ever I heard of, that thought it fit, that their Countrey ſhould periſh for themſelves only, 
But here alſo it may be queſtioned, whether a Citizen (though obliged in duty to do it) 
may be compelled thereunto. This Seta denies, by the example of a rich man, that is 
bound by the bonds of mercy and charity to adminiſter to the neceſſities of the yet 
cannot be compelled thereunto. But we mult here note, that there is not the ſame rea- 
fon, for the parts compared between themſelves, as there is for the Superiors compared 
with thoſe that are ſubject unto them: for equals cannot compel one another, unleſs it be 
to ſuch things as are ſtrictly due; whereas it is in the power of Superiors, as Superiors, to 
enforce theit inferiors to any virtuous act for the publick good. So we read, that the Lu. 
cans ordained a puniſhment againſt Prodigality, the Xſacedonians againſt Ingratitude, and 
the Athenians and Lucans both againſt Idleneſs. As in a time of dearth, any one Citizen 
may be enforced to produce his private ſtore of Grain, and to make it publick : So in this 
caſe, whatſoever Charity requires of us, the Magiſtrate for a more univerſal good hath a 
power to enforce ; as Pheco would have delivered vp his friend Nicecles had Alexander 
demanded him. Next 
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IV. Next unto our own Subjects, or rather equally ro be defended, are our Confederates, 
War ay juſt· whether they ſurrender themſelves upon condition of protection, or whether it be cove. 
ly be made for nanted for mutual aid and aſſiſtance ; Qui non repellit injuriam 4 ſocio ſi poteſt, tam eſt in vitt9 
_ 7 quam ille qui facit; He that defends not bus Aſſociate when it inin his power, iſ as blame-worthy as 
—. be that injures him. Yet are not ſuch Covenants to be fo far extended, as to engage us in a 
Amb. de Of. l. War if there be no juſt Cauſe, Wherefore the Lacedemonians before they had made War 
1. C. 36. aga inſt the Athcnians, referred the juſtice of their Cauſe to the judgment of all their Con- 
Liv. l. 3. federates. So did the Romans before they began their War againſt Nabu, make the Gre- 
Si nler. cian Cities Judges in their caſe. So Simler concerning the Commonwealth of the Switzers, 

If the Lord ſhall makes War againſt any man, and it be kziown that his cauſe be juſt, or if it he doubt. 
ed whether it be ſo , the V aſſal ſhall be bound to aſſiſt bis Lord; but if it be manifeſt that the Way 
is unreaſonable, then is the V aſſal bound only to defend his Lord, but not to offend another. Where- 
A Confederate unto we may add, That though the caſe of our Confederates be juſt, yet it his caſe be 
not to be aſſiſt- deſperate, and that, though we ſhould aſſiſt him with what forces we can, there are no 
ed, in caſe his hopes of a good end; we are not then bound to aid him, becauſe all alliances were at firſt 
—— _ made for preſervation, but not for deſtruction: — we may defend one of our Confede- 
9 rates againſt another of our Confederates, unleſs we are by any Article in a former League, 
particularly forbidden it. Thus the Athenians might have defended the Cor cytcans, if tiicic 

Cauſe had been juſt, againſt the Corinthians their more ancient Aſſociates. 
V. Next to our Coufederates, our friends are to be aſſiſted, to whoſe aid, though we ſtan, 
For Gur / not engaged by any League or promiſe ; yet upon the ſcore of common friendſhip, we 
! ought tocontribute towards their aſſiſtance, if we may do it with ezſ:, and without any it 
| convenience to our ſelves- Thus Abraham took up Arms in defence of his Kinſman Lot. 
| And thus the Romaas farbad the Pirates of Antium, to rob the Grecians their Friends and 
| Kinſmen, And thus we often read it of the ſame Romans, that they frequenly either 
made War, or atleaſt threatned ſo to do; not in the behalf of their Aſſociates only, to 
| whom they ſtood obliged, but for their Friends and Neighbours alſo, upon no other ac- 
| count, but that of Love and Fricadſhip. There is an old Oracle that ſet ves to guide us in 


this caſe, 
| Non ope juviſti praſens in morte ſodalem : 
Eff abor tibi mil, miſt, Templi finibus ext. 
8 Laſtly we owe our aſſiſtance to all mankind, by reaſon of that near conjunction that there 


For any man. is between us, which alone were ſufficient to excite us to aid and to ſuccour cach other, 
cic. de Fin. I. Homo in adjutorium mut uum generatus ct; Men (faith Seneca) are born to help each other: 


3. de Off. l. 2. And again, A wiſc man will as oft as be can, prevent misfortunes; According to that of Ex- 
Sen de Ira. l. I- ripedes, 
c. 7. ds Clem. 


: 


__ What Beaſts from Rocks, Servants from Altars have : 


: 


Cities diſtreſt, the kg from Gties crave. 


And indeed, That fortitude that defends the cauſe of the weak, and innocent, is full of juſtice, 
| ſaith St Ambroſe; but of this we have treated above. 
VII. Here alſo it may be queſtioned, whether for one man to defend another, or for one 
Yer it may be People or Nation to protect another from violence and wrong, be a debt whereunto we 
omitted, if ſtand bound. Plato in the fourth of his Laws affirms, That be that doth not 2 violence 
enther ur fferedto another ( 1 he can do it ) deſerves to be puniſhed. The like proviſion was made, both by 
— or rake the Hebrew and ÆgyptiauLaws ; but this general will admit of ſome exceptions : for in 
away the inva- Caſe we cannot do this, without incurring ſome manifeſt danger unto our ſelves, it is moſt 
ders life. agreeable to nature that we abſtain from attempting itz for every man may prefer his 
* Diodor. i. 2. gwn before the welfare of another. And in this ſenſe doth that of Cicero hold true, He 
that doth not defend another, nor reſiſt an injury when he can, 1s as much to blame, as be that 
deſerts bis Parents, his Country, or his Friends ;, if he can, that is, with ſafety to himſelt : 
For he himſelf in another place admits, That ſome, 5 mry 2 without blame. 
Saluſt in his Hiſtory gives this wholeſome advice, ! ith he, who being in preſpe- 
rity, are about to engage themſelves in a ſocial War, ſeriouſly conſider, Firſt, Whether they may 
then live in peace; Next, Whether the War they engage in be juſt, ſafe, honourable ;, or otherwiſe, 
De berg. l. 2. (convenient. Succuram petituro, fed ut ipſe non peream; / will defend him (faith Seneca ) 
— that is ready to periſh; but ſo, that I thereby periſh not my ſelf, unleſs it be to reſene from death 
fome perſon of great honour ; or to purchaſe very great advantage unto either my ſelf, or 
De bene{. lib. 1. n relations; Bonum etiam impendio ſanguinis mei tuebor; A good man, faith he, thong. 
c. 10. with the bazard of my life, I ſhall defend ; andif 1 can reſene a bad man from Thieves, by my 
See Book, 2. ch. clamour and outcry, I ſhall ly ſtr ain my voice to do him good. ut yet if that good man 
. $8. be ſo oppreſled, that he cannot be relieved without the death of the oppreſlor, lem at 
" ene 
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bound to do it; for if what I have ſaid above be granted, namely, That the caſe may ſo 

happen, that the perſon invaded may chuſe rather to dye himſelf, than to be the death of | 
the invader : He that doth believe, the invaded doth wiſh, or would chuſe rather ſo to do, 
doth not fin, if he do not reſcue him; _—_— when the damage that is likely to befal the 
invading party, is in all probability likely to be both irreparable and everlaſting. | 

Another Queſtion is ſometimes ſtarted, Whether that War be juſt which is undertaken VIII. 
to free anothers Subjects, from the oppreſſion of their own Prince: without doubt, as ſoon Whether a 
as Civil ſocieties were at firſt inſtituted, every Governour had ſome peculiar Rights over War may be 


his own Subjects, according to that of Euripides : — = NF 
Nos quot quot bujus colimus urbis menia, — ua Subjetts. ks 


Sufficimus ipſi noſtra judicia exequi; 

We that within theſe walls reſide, ſuffice 

Our ſelves to puniſh our Delinquencies. 
To the ſame purpoſe alſo is that, 

Spartam tibi que contigit orna : 

Nobis fuerint cura Mycenz 


Let Sparta's care be thine: 
Mycena's ſnall be mine. 


Thucydides amongſt other marks of Soveraignty reckons this, namely, A Power in it ſelf 

to execute judgments ; and this he holds to be ellary, as the Power either of ordaining 

Laws, or creating Magiſtrates and to this we may refer that of Neptune concerning eAolus, Virgil . lis. 
- 1. 


Non illi imperium pelagi regnumque trident i- 
Sed mihi ſorte dat ur; 6 


The Sea's vaſt Power was not by lot aſſign'd 
To him, but me. 


Whereunto not much unlike is that of Ovid, 


= Keſcindere nunquam 
Dis licet ate Deum; a 


Nor can the Gods, each others Acts reſcind. 
So likewiſe Euripides, 


Mita. l. 14 


— Mos ille eſt Deum, 
Quod cuput umus; buic nefas obſiſtere : 


The Gods their cuſtom have, 
None mult oppoſe what any one did crave : 


That is as St. Ambroſe well e it, Leſt by uſurping upon each others juriſdiftion, they 

ſhould ſtir up War amongſt themſelvos. That every State ſhould be permitted to puniſh their 

own Subjects, was thought by the Corinthians in Thucydides to be juſt. And Perſeus in his 

Oration to tun, denies that he needed to make any defence for himſelf for what he oh 
had done againſt the Dolopes, ſaying, Jure ſeci meo; I did but exerciſe mine own juſt Right, 

ſroing thar they were my Subjefts, and ſo under my juriſdiftion. For as St. eAuguſtine obſerves, 15. 2. % 

There ts not the ſame reaſon, that becauſe it is an Argument of ſome mens goodneſs, to confer . 

conrteſies on ſlrangers ; therefore it ſhould be the like argument of their juſtice, to puniſh thoſe 

that belong to anothers juriſdittion. But rather as Procopius hath it, It in more agreeable to 

the rules of equity, that every man ſhou!d carefully govern his own Province, and not trouble lum. 

felf with the aff airs of others: Vet are all theſe to be underſtood of ſuch caſes, wherein a- 

nother mans Subjects have manifeſtly offended, or at leaſt whereof it is doubtful whether | 
they have or not; for to this end were Empires at firſt diſtributed : But they hold not in * 


caſe Subjects —_—_— you under ſuch Tyrannies, as no juſt man can approve of; and 

therefore are ptecl rom thoſe Rights that are common to humane Society. For in ſuch . 
acaſe as this it was that ( vnſt antine made War againſt Maxentins and Licinius; and other * 
Roman Emperours againſt the Perſians, or at leaſt threatned ſo to do, unleſs they protect: 1 | 


ed from — ſuch of their Subjects as were Chriſtians, being perſecuted for no o- 1 
ther cauſe but that of Religion. Yea, and although we ſhould grant that Subjects could — 1 
111 ltly 1 
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{ juſtly taken up Arms againſt their Prince; no, not in caſe of greateſt neceſſity (which we 
| lee Za even — whoſe purpoſe it was to defend the Regal Power) : Yet will 
it not thence follow, other Princes may not take Arms in their own defence. For 
; whenſoever the impediment to any action is meerly perſonal, and not drawn from the thing 
| ir ſelf, then that which is unlawful for one to do by himſelf, may yet be lawful for another 
' todo for him, if the matter be ſuch wherein one man may profit another: So a ſuit at 
Law which a Pupil, by reaſon of his minority cannot maintain by himſcif, his Tutot ot 
| Guardian may maintain for him. So a Client that cannot appear in his own perſon by 
reaſon of the diſtance of place, may notwithſtanding « by his Attorney. Now 
that impediment which in a Subject hinders reſiſtance, arileth not from the Cauſe which 
is the ſame in Subjects, as in thoſe that are not ; but from the condition or quality of the 
| perſon, which paſſeth not into another. Thus thought Seneca, He that being ſepar ated from 
| my countrey is vexations to his own, may be jnft'y by me invaded, as 1 have ſhewed before 
|; where we treated of puniſhments, which thing is often conjoined with the defence of in- 
| nocents. Although we are not —— thoſe many examples we find in Hiſtories, both 
| ancient and modern, That Ambition, and an inſatiable thit it aſter Gain, do too — 
ly diſguiſe themſelves undet ſuch ſpecious z yet may we not thence conclude, T hat 
becauſe wicked men do ſometimes uſurp this Right for ſiniſter ends ; therefore to defend 
other mens Subjects ſrom manifeſt oppreſſion, ccaſeth to be lawful. For, Navigant & Fi 
' rate, ferro wuntir & Latrones, Pyrate: we ſee navigate the Sear, and Thieves wear ſwords : 
| yet no man will hence infer, That it is not therefore lawful for Merchants to traffick by Sea, 
or for Princes to make uſe of Arms to defend their Subjects. 

IX, But as thoſe Warlike Confederacies,which ate made to the end that ſucccurs may be pto- 
of Souldiers miſed upon any War, undertaken by wn Deer, or upon what occaſion ſocver, be it 
of ſortune. right or wrong, ate already declared to be unlawful ; fo is there no kind of life more wick- 

than that of mercenary Souldiers , who without any reſpect had to tlic equity of the 

Cauſe, fight only for plundet and pay; to whom, 1% fas, abi plurima mereest 1 ats the 

Livy. 32. beſt Canſe which pays beſt, which Plato proves out of Tyrteas. is was it that —_— 
braided the Atolians with, and Diampſia eAtieſos condemned in the Arcadians, in the 

words, Belli inſtituzntur nundine , They made War a trade to lroe by * And, what was the common 


bane of all Greece beſides, was matter of gain and profit to them, whilit they ſent ont their mer- 

| ctnaries, ſometumes to this part, ſometimes to that, without any regard to juſtice or equity. Sure 
Miles qui vi- ly a Souldier is a thing to be much pittied, who as Antiphanes 1 bires bumſelf to be 
Lu ad, 4. El, to preſerve a life that is nuſerable. So Dien Prujeenſis , What can be more 
tiphanes what more dear and precious than life and yet even this, many men imprudently loſe for A 


* 
— 
Baccbid. ; of gain, This was Flautxs his Chatactet of mercenaries, Suam qui auro ua ant 1 

N gold they ſell. The like doth Ganther, * x 


Fre dats condulta cohorr, & bellica miles 


Dona ſequent, pretioque ſunm — 
Suct as, & accepto parner cum munere 


Hunc habuiſſe, dator pretis quem joſſern, boſtem. 


And yet, did they fell their own lives only, it were the leſs hurt z but together with their 

own, they ſell the lives of many innocents, Tue carnifice deteſt abilceres, quanto pejus eff 

ſme cauſa, quam cum canſa occidere ; Byſo much ic he comdlaien of feed Senkers marſo chan thes 

Hangmen ; by bow mach, « 11 more abominable to bell the innocent, than to deſtroy the ga: 

eAntiſthenes was wont to ſay of Tyrants, That they were mere cruel and mercileſs than 

common E xecutioner 1 \, for theſe bang Thurves and Martherer: any; bur thoſe murther innocent. 

And Philip of «Macedon, astruly of thoſe who made War for gain only, That War was 

— and Peace a1 War. So likewiſe Seneca, What may a man call thit but mad- 

, i «1 our wnſeper able companions, fiercely to aſſault thoſe whom we not, to 

—— groen, to all we meet, and likg wi err 

e bur ere or perfect cri, Mek juſt or done. 

Naeft. Net. lib. , or „ can i juſt or , 

$- c. 18, So St. Auguſtine, Abikicare non off dohEuns preadam mnultare am oft : Simply 
Grat. c. 35 fl. at edn” but to maky War r only, —— ö 

X. Nay to make War for pay or hire is likewiſe a ſin, if that be the oaly or incipal thing 

—— we aim at ; though to receive pay for our pains, when we are lawfully called to 

Fa | 
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CHAP. XXVI. 


How War may be juſtly waged by ſuch as are Subjects to 
anothers Command. 


I. Who they are that are under the dominion of 
another 


I. What they ought to do being admitted to de- | V. If they cannot be ſatisfied , the perſons 
bate, or being left to their free choice. are to be ſpared, but their T axer height . 
III. If they think the cauſe unjuſt, though com- VI. In what caſe Snbjeits may juſtly rake Arms 


IV. What they ought te do in caſe they doubt the 
juſtice of the Cauſe. 


manded, they ought not to makg War. in an unjuſt War. 
H= we have treated of ſuch as are free, and have power to diſpoſe of their 


own actions. There are others thatare under a more ſervile condition, and ſuch 
ate the Sons of a Family, Servants, Subjects, and cach particular Citizen, com- 
pared with the whole Body of the City whereof they are, 

But theſe men, if cithcr admitted to adviſe, or left to their own choice, whether they 
will either take up Armes or be quiet, ought to be guided by thelame Rules, which are 
already ſet down for thoſe who being free have power to make war cither tor themſelves 
or others. 

But if commanded thereunto, as uſually they are, then if it be evident unto them that 
the Cauſe is unjult, they ought altogether to forbear ; for that God is rather to be obeyed 
than man, was not only the judgment of the Apoltle, but even of Socrates alſo, as Plats 
teſtifies in his Apology. So alſo thought the Hebrew Doctors, namely, That Kings, if 
they command «ny thing contrary to Gods Laws, were not at all to be obeyed. For this 
Toſephus records of his Country men, who being convicted before Herod for pulling down 
the Roman Eagle, which he had cauſed to he erected over the Great Gate of the Temple 
at Jeruſalem, and demanded how they durſt do it, returned this Anſwer, What we have 
done, we did in vindication of God's honour, and of that Dume Law whereof we profeſs our 
ſelves 19 be the Diſciples ; neithry haſt thou cauſe to wonder if we hald the Laws which Modes de. 
lruered unte u from God 75 to be more ſacred and ins iſpenſable than thy Decrecs, New 
ther do we refuſe to ſuffer death, or any et her pruif}-ment thou ſhalt think fit to whit upon us; 
as rowing that we ſhall not ſuffer as Malefaltors, but as Martyrs in a goed Cauſe, That ex- 
cellent Saying of Polycarpas, now ready to expire, lives [till upon Record, namely, To 
Princes and Potentates we owe all due honour avid obedience, yet not ſo as thereby to endancer 
our eternal ſalvation It was the advice of S* Paul, Children obey your Parents in gg Lord, 
for this u rizht : upon which words $* Higrome thus gloſſeth, For Children net to ther 
Parents, is a fins, but becauſe Parents may baply command that which uw u u, therefore 
be addes, In the Lord. And $* (bryſoſtome thus expounds them, Children obey your Parents in 
the Lord, that is, i» all things where you ſhall not diſobey God. And in another place he 
faith, For u © no ſmall reward that God propeſeth to us for our obedience to Parents (and 
3 ) For we are commauded to —— them as our Lords, and both in words and 
deeds to yield them all due obſervance ; yet ſo, as the works of true piety and devotion are nat 
thereby hindred. But if thinc obedience unto God call thee forwards, then that of $* Hie- 
rome holds true, (which he ſpeaks declamatorily out of Seneca) Per calcatum perge Fo- 
trem, Thou muſe go on, thengh thou trampleſt on thine own Parents, For our obedience un- 
to our Parents cannot jultiftie our diſobedience unto God. For as the ſame Apoſtle faith, 
Every man jhal' recerve from God according to his own works , whether bond or free. The 
2 advice doth S* Hirrome give unto Servants, _ he _ "7 —_ eur carna! Ty 

command airy thins contrary to the will of him (who is the God of the Spirits of all Fleſh, ) 
then they ave — ax. far) 12 in —— place, In thoſe things age from ſubject 
unte their Lords and Maſters, which are not contrary to the Commands of Cod. Solikewite 
Chryſoſtome, Servants alſo have their bounds and limits preſeribed them by Cod; and hem fur 
they may go in their obedzence, is alſo commanded, beyond which they muſt not preceed. If the 
Lord command us nothing that is by God forbidden, he ii to be followed and obeyed ; but not be- 
youd. The like advice givcs Clemens Alexandrinus concerning a Wife, Let ber, faith he, 
obey ber Huaband in all things, and do nothing againſt his will, but what ſle believes may very 
much conduce to vertue, and her own ſul vation. So likewiſe Tertullian, We are ſufficiently in- 
firafted (faith he) by the Apoſtles Precept to be ſubjett to Magiſtrates, Princes, and Powers © 
all obedience. Sed intra limites Diſciplinz, So far as they tr ; not the Rules of Chriſtian 

Diſciplme, The like we read of — ths Mz 
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, We therefore deſpiſe the Roman 2 
le 


I, 
Who arc ſid 
to be under a- 


to do, being 


left ro their 
own choice. 

III. 
Whar if they 
think the cauſe 
unjuſt. 
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Lib. 3. 


ſtian Soul- 


chers under 7u- 


the Apo- 


IV. 


Far what if be The molt reccived opinion is, That he muſt obey, Neither ſhould he be — 


leſt we ſhould thereby tranſgref the Droine Laws. And Moaſonun, If « Son, a Servant, or 
a Saljeli, ſlall refuſe to yield obedvence unte either a Father, 4 Maſter, or a Prince in ſuch Com. 
mands as are timpions and ungodly, rbry ſhall not be accounted as dejobedient, wn, ur teu, or wicked. 
Now as the obedience of Servants is bounded by the Divine Laws, fo is that of Children to 
Parents. Aulus Gelluu approves not of — That a Father u in all things to be obeyed. 
For (faith he) what if br command bu: Son to betray bus Count» ey, to Hu bis own Mother ? &c, 
Therefore the middle way is brſt and ſafeſt : in ſome things we muſt, in other ſome we muſt net obey. 
So Seneca the Father, Non e Imperus parendum eſt, All Commands oblige us not 11:30 o- 
bedience. So Quimtilian, There is no neceſſity that Cluldren ſhould execute all their Parents 
Commands ;, for there may be many things, which, though commanded, may not lawfully be donc. 
As if a Father command his Sen to groe bus ſuffrage, or to paß a ſenteuce contrary to bis own 
judgment , or to bear witneſs to that whereof be is 1ynorant. If my Father command me to 
burn the Capitol, to poſſeſs my fel of ſack a Fort or Caſtle;, I may lawfully anſwer, Theſe thine: 
I mult not de. So in another place, We are not to execute all our Parents Commands, for 
otherwiſe nothing would be more defirufiroe than _ received, if they oblige us unto all man- 
ner of ſervitude, To the ſame pur poſe is that o 4, Nether can we command all things, 
or Can our ſervants be compelled to obry us in all our Commands : Contra Rempublicam Impc- 
rata non facicnt, They wil not obey ws if we command them any thing againſt the Common 
wealth ; they will not, thenrh comman ed, put their bands to any wickedneff. Ol the ſame o- 
pinion was Sepater, A Father (faith he) is ide to be obeyed, if bis Commands be according 
to Law, it is true; but if etherwiſe, it u not convenient, To juſtific Subjects ſor refuſing 
to exccute the wicked Commands of their Princes, we have divers examples in the Sa- 
cred Storics. Saul commanded his Guards to fall upon the Prieſts at Nob, but they 
won d not pnt forth their hands to {.xll upon the Prieſts of the Lord, 1 Sam. 22. 17. Abab at 
the inſtigation of 7ezebe! pet ſe cuted the Lords Prophets to death; but good Oba pre- 
ſerved a hundred of them, and fed them by fifty in a Cave, 1 Kings 18. 4. Abaziab com- 
mands a Captain and his Fifty to apprehend Elyjab, only for pronouncing that Sentence 
which God paſſed againſt him; Ekjab not only teſuſeth to come down, but to vindicate 
his Commiſſion, commands fire from Heaven to conſume the Meſſengers, 2 Kings 1. 10. In 
our Chriſtian Storics we find Aue and Georgie highly commended, for refuſing to be 
inſtrumental in the murder of Aue. And in Prophanc, we have likewiſe two notable 
Examples of ſuch who have refuſed to obey their Princes in their unlawful Commands; 
the one of Papwianys, that great Lawyer, who being commanded by Caracalls to jultifie 
as well to the Senate as the people, the Faracide he had committed upon his own Brother 
Geta, readily anſwered, That it war net ſo ſoon juitificd ar dene ʒ and ſor his teſuſal ſuffered 
death. The othcr of //clpoduns, both corded by Ammuanus Marcelians , whereunto 
we may adde that of Scveris, who wonld have no man exempted from puniſhment that 
ſhould dare to take away the life of a Senator, (extrajudicially, as I ſuppoſe) though at 
the Emperors Command. Strarecles was worthily derided among the Athenians, for but of- 
ferin Law, whereby whatſoever ſhonld pleaſe King Demerrim, ſhould be ed as 
pi rds God, and juſt amongſt men. Pliny in his Epiſtle to Ai, Jabours to 
make it appcar, That the very miniſtry or execution of unlawful commands is ſinful. 
For as Tertallian ſpeaks, Plus cedure quo jabet, quande nec ebſequitur qu excyſatur ; Surely be 
that commands thmgs em u ſeverely pres , When he that but executes them cannot be 
excuſed. Thoſe Civil Laws which do cafily pardon venial fins, are alſo very favourable 
to thoſe ho ate inforccd cither to ſin, or todiſobey ; and yet they ate not favourable to 
all alike, For where the crimes are foul, and ſuch as Nature by a ſecret inſtinct ems 
to abhor, they ſhew no favour at all. But where the offence appears not to be heinous, 
by any natural interpretation , but by Logical inferences may be proved to be fo, 
there they wiſcly vouchſafe pardon. Feſephus relates, That the Jews that ſerved wider 
Alexander the Great could neither by firipes, ner any reproachſu' words, be inforced to carry 
Earth, er other "mater:als, as the reſt of the Souldiers did, toward: the repair of the T. of 
Belus, which was in Babylon. But examples more pertinent to our e are the 
bean Legion, whercof we have already ſpoken ; and the Souldiers that ſerved under Ju- 
han, whereof S Ambroſe ſpeaks thus, Though the Emperonr Julian were an Apoſtate, yet bad 
be many Chriſt ;ans that ſerved under lun; to whom if bad ſaid, Draw out for ay of 
the Commune alt, they would unf ant iy lite obeyed 5, but if he fron'd hte ard, March out 4 
camſt the Chriſtians, tunc agnoſcebant Imperatorem Cali, then they wenld he acknowle ds 
ed no Ring but the King of Heaver, The like we read of thoſe Executioners, who being 
converted to Chriſtianity, choſe tathet to dye themſelves than to execute the Sentence 
of dcath pronounced againſt Chriſtians, Now the Caſe is the very ſame, whenſocvet 
any man is perſwaded that the thing commanded is unjuſt ; for to ſuch a man it is ſo long 
unjuſt, until he can be convinced it is otherwiſe. 
But what if he be in doubt whether it be lawful or not, is he to ſuſpend, or to obey ? 
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notable Saying, Cad dubitas, ne feceris ; forbearr if tben donbecſt. For he that coutem 
plativeiy coubtett;, mas, as to his practical juugment, not doubt at all; becaute he may 
be confident that in doubtſul Cafes he is bound to obey his Super iours., And indeed that 
this dillinction of a twolold judgment is of neceſſary uſe in many actions, it cannot be 
denyed. Ine Civil Laws, my of the Romens, but of other Nations, do not oaly in- 
demnific obedience in ſuch a Caſe, but will admit of no civil action agaiaſt them that 
do it in obedience. Airy eAagiſtrates (ſaith St. Chryſo/iome) we bave beard of, who being 
accuſed of unjuſt murthers have been puniſhed. But no man ever queſtioned the Executioncr, 
or made inquiſit om aſter him; for the neceſſty of bes Superiour, makes bis fact excuſa- 
ble. ls damnum dat qui jubet dare; He, lay the Lawyers, grves the damage that command: 
ir, And again, Ems vero nulla culpa eft, cui parere neceſſe eft ; Neuber can the ſauit be pro. 
perly bis, who being commanded muſt obey. again, Neceſſirzs poteſtatis excuſar 5, That 
which is inforced on us by a power above ws, us pardonable. Ariſtotle himſelf, among thoſe 


Nico. 3. 


who do unjult things, but not unjuſtly, reckons the Servant of a wicked Maſter. For he 1% fare, 
is aid to do unjultly from whom the action doth originally proceed. Now becauſe in a {4 197 #n1afs, 


Servant there is no full deliberative power; therefore the Servant, though he do that 
which is unjuſt, yet in doing that only which he is commanded, he doth not unjuſtly. Ac 
cording to that Proverbial Saying, 


Dim dia dirtute caret ſervire coaltut ;, 


He wants one half of goodneſs that mult ſerv 
And that alſo, 


One b.ilf of bumane reaſon God withdraw: 
From theſe who liue under anothers Laws. 


Aud that which Philo makes uſe of, 
If ſerve thou doſt, what"s reaſon unto thee ? 


Ulpian out of Celſius ſaith, Servam nibil deliquiſſe, qui Dominos jubenti obtemperavit 5, The Scr. 
vant us not te blame, whilſt be doth but what his Lord commands him. So in another place, 
Ville non creditur qui obſequitiry Imperio Patris vel Domunt ;, It 1 net believed to be bis own att, 
if be do it in obedience eit her to bus Father or Maſter. urid tes freely diſmiſs d the Ser 
vants of Artilius without any puniſhment at all, trorvgh they were found guilty of the 
murder intended upon him. Neither would he puniſh the Children of thoſe that had 
rebelled againſt him, becauſe they were compelled to Rebellion by the Commands of c- 
thets. Them/thuws in his Niath Oration obſet ves, and that truly, That Princes have al- 
ways the reſemblance of reaſon, as Souldzers the like of anger. The like is obſerved by Tact- 
tus, God bath allotted unte Princes the faculty of judgment, but ante Subjetts be lu left 
only the glory of obedience. And as the fame Tun relates, The Son of Piſo was by Tibe- 
rius acquitted of the crime of ſedition, becanſe what he d was by bis Fathers command, whom 
be durjt rot diſobey. Servus berilis Imperii non Cenſor eſt, ſed Miniſter ; The Servant u 
net to fit as Judge of bis Maſters Command: to diſpute them, but to obey them. But in this caſe of 
War let us hear what 8. Anguſtine faith, If a good man hat þ 1 to war wider a K. 
thourh ſacrilerions, be being commanded, fight with a good conſcience, if obſerving the order 
of bus Guntrie peace, he be cither afſuted that what be is commanded it not reh m to the Law 
of God, or donvtſul whether it be or net; ſo that baply as the iniquity of the command may 
render the King guilty, ſo the neceſſity of obeying thoſe commands for Orders ſake, likew:/e 
render the Souldier rnocent. And again, If a Souldier under rer 
dence therewnts lull a man, by the Laws of bns City be © free from murt her ; nay, unleſs he do 
1, be ſhall be held as 4a Traitor to bis own Country. But if be ſhall do it of bus own accord, 
or command, be ſhall be gualty of murder. That very Law that will puniſh him if be 
do it without command, will likewiſe puneſh bim f be do it not being commended. And from 
hence ariſcth that ſo generally received opinion, | mean as to Subjects, That a War may be 
juſt on both ſides; that is, in reſpect of them it may be on both ſides void of injuſtice 
whereunto the Poct had teſpect when he ſaid, 


Quis juſtins induat Arms 


Sexe nefa: 


o hath the juſter Cauſc 
It's hard to kn 


Yet 
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Vet is not this opinion ſo generally received, but that it meets with ſome difficulty. For 
Pope Adrian deſended the contrary ; which may be confirmed not by that Argument pre- 
ciſcly which he urgeth, but by this, which ſeems to be more forcible, namely, That he 
that doubts contemp!ativ<ly, ought in his active judgment to chuſe the ſer part, which 
is, To abſtain from War. The C ate highly commended , for that aeg other 
things thry bound themſelves by Oath, To bart no man, theagh they were commanded, In imita 
tion of whom the Pythagotcaus did wholly abſtain from War, as bes 17 the Rineleader to de- 
ftruition, commandany murder as by a Law. Neither will it much avail to fay for the other 
opinion, That it is dangerous to dijobry : For whillt both are uncertain, (for if the War be 
unjult, it is no actof diſubedience to avoidit) he is not to be blamed that chuſerth the ſafeſt. 
But our diſobcdicnce in ſuch things hath in its own nature leꝶ of evil than murther, cipe- 
cially of ſo many Innocents. It is ſtoried by the Ancients, That when fert (being 
accuſed for killing of Aro: ) excuſed himfclt, for that he did it at the command of N. 
ter;, the reſt of the Gods, notwithſtanding, curſt not acquit him: No more doth far 
til Porhinus, an Officcr of Mark, Aue , when he faith, 


Antoni tamen et pejor, quam Carſa Porkint : 
Jin ri Das preitatit, the ſbi, 


Worſe than Pertbina/'s Caſc is Anuteny's 3 
This for himſclf, that for his Lord doth dye. 


Nor vil! that be of much greater moment which ſome men urge to the contrary, namely, 
That in caſe we admit that every private perſon may have liberty to judge of the juſtneſs of 
the War, and acccrdingly cither yicld or deny their obedience, the Commonwealth 
would ſoon be deſtroyed ;, becauſe for the moſt part it cannot be expedicnt for the State, 
that the reaſons of their counſels ſhould be communicated to the Vulgar. For although 
this may be true whcre the cauſrs of the War ate ſuaſory only, yct not where the War is 
juſtiſlable; for there the caulcs thereof ſhould be publiſhed unto all, that every man may 
judge of them, and be ſatisfied in them. What Ten- r too conty- 
ledly, of Laws in general, may very appoſitely be ſaid of theſe of Wat; Ne Se ſo 
ut lſſully obſerves a Law, as be that brows the reaſon of that Law, For every Law onthe to 
vive teftimory of its own integrity, te theſe from whow ut requires cbedvence. On the comrary, 
Suſpecta Lex eſt, qux probari ſæ non vult; improba ſi non probata, dominetur + That 
Law that will not endure the tryal, is beld ſaſpeti cd,; a that which bring diſapproved, yet exaits 
obedience, 11 held as wicked. Thes when Che, endeavoured to periwaue ]. to join 
with the Grecian Princes in a war againſt the Trojans, efchrfer urgeth them to declare 
the cauſe: 


What cauſe Greece hath fo great a War to ware, 
Declare, whereby then maiſt encreaſe cr rare. 


Aud hence it is that That in the ſame Poct thus cacourageth his Souldicts, 
Go, and fight boldly in 4 (anſe ſ jolt. 


For as Properties well obſcrv'd, The inftice of the Canſe canmmt bat brighten the ſproits and ui 
fame the indignation of a Sonder, wheſe conr ave drow fo, that be grows «framed of bus Arms 
when bis Canſe is nonchrt, Hered in his Oration to the Jews, after the ſlaugt tet in Ar, 
thus beſpcaks them, / am willing to you bow juſtly I have undertakes this War, brins 
proveked thereunts by the reproaches of «wr enenues i, winch brug known monte you, muſt needs 
beiobren your courage to 4 revente. It is very often verificd what the Panegyriſt obiecr- 
ved, So prevalent, even amongit Armies, 11 a good Conſcience, that the Viltory ſerms proper 
to belong, not to the numbers er waleur of the men, bat to the uff ne and equaty of the Canje, 
And ſo ſome Learned Men have interpreted that of Gen. 14. 14. as if Abraham had before 
the Fight inſtryCtcd his Servants ſully in the juſtice of his Quarrel, And certainly the de 
nunciation of Wat ought to be publick, and the cauſe exprets'd, that the whole Race of 
Mankind may judge of the equity of it. Prudence indeed, as ee notes, 138 Vertu 
proper to Princes; but Juſtice beiongs to men as they aze men. And therefore the reatons 
of their counſcls as Princes ate not to be communicated, but the reaſons of their actions 
as men may be proclaimed. Theſe things conſidered, we conclude with Pops Aaron, 
That where the Subject doth not only doubt the lawfulneſs of the War, but by very 
probable Arguments is induced to belic ve that it is unjuſt, eſpecially it that War be ©: 
fenſive, and not defenſive 5 be iu bornd to abſftais, Nay, very probable it is, That the k. 
ecutioner, whoſe Office it is to exccute the penalty of the Law upon a condemned Ma- 
IkfaQor, ſhould be throvghly informed in the met iti of his Canſe, either by bring preſent 
on 


Cu AF. xxvi. Subjecti to anothers Command. 431 


at the whole Tryal, or by hearing the confeſſion of the perſon condemned; that fo he may 
he convinced that he whom he puts todeath, hath by the Law deferved it, which in ſome 
is obſerved. Neither can there any more probable reaſon be aſligned for that He- 

ew Law, whereby it was provided, That when a Malefattor was to be ſtoned, the peu. 19. 7. 
Witnelſes ould po before the people, and calt the firſt ſtone at him. And for this Cauſe . gun. 22. 17. 
it was that the Kings Guards refuted to fall upon the Priefts of Neb at Saul's command, 
being throughly convinced boch of the ſanQity of their Order, and of the equity of their 
Cautc. And forthis very reaſon it was, that the third Captain, being ſent by Abaziab 2 Kings r. 17. 
unto Eb, would not lay violent hands upon him. And tor the fame reafon it was that 
many publick Executioners amongſt the Jews, being converted to Chriſtianity, renoun- 
cd their Offices, as being very dangerous; if we may give credit to the Martyrology, and LA 1. 7. 
to venerable Rede. 

hut in caſ the Subjects minds are not ſatisfied concerning the equity of the Cauſe by v. 
their Princes Declaration, then tis the Office of a good Magiſtrate rather to impoſe ſome Extracedinary 


extraordinary Taxcs upon them, than tocompel them to ſerve him in his Wars uaſatisfied ; Taxes to be 
eſpccially when be may de ſupplied with men otherwiſe. Now whether theſe Souldiers do (ed, ine 
thus 


li ve him with a good or evil intention, is no matter ;, for a good Prince may make uſe of Aence in 
both, as God himſelf doth cf Satan and his Diſciples as laſtrumentsto bring about his own Caſe. 
moſt Sovereign purpoſe : ot as _ man may and doth make uſe of Jews and Extortioners 
— , —_ that without fin. Nay, though there be no doubt of the 
lawfulocſs of the War, yet it is not fit that Chriſtians ſhould be compelled to fight a- 
inſt their wills ; ſeeing that to abſtain from War, even then when it is in it ſelf lawful, 
always been required of Church men an Penitentials to them in the grea 
ter ſandtity, and is, in all others, many ways commendable. hen Cel upbraided the 
Chriſtians for refuſing to go to war, Origen apologized lor them thus, To thoſe who. being 
Unbelevers wonld wiferce us to fight for the Cimmonwealth, and to deſtroy men, we ſhall 
gove this Aer, That even thew au Idob-Priefts, and thoſe that attend upon the ſervice of 
the repated Gods, do keep themſetves unit armed with humane bleed, that fo they may off or vp ther 
Sacrifices for the whole Natron with clean and unyeilated bands! : Nether un caſe there ſhould riſe 
a War, art theſe men ts be ed in their Armict, And if this be not done without rue, bes 
mach more may they be ſard after thew manner to fight, who beg Prieft: to the Moſt Hirk Ged, 
endravear to preſerve themſetver free from bloud and r h |, that ſo, whilft ot her f are poilutr4 wit 
le with God humfelf by conſtant and mceſſunt prayers for the 
war * 75 and for the ſu «ay of them that overn right cuuſly Where 47. . 5. 
calls all Chriſtians = example of the Holy Scriptures. 1 Pet. 2. 4. 
Bur yet | believe that a Caſe may ſo fall out, that in a War not only doubtfu!, but wa- * 


niſeſtly unjuſt, it may be juſt for Subjects in ſame meaſure to defend themſelves. For H eing wherSabieds 
ing a juſt War, can have any true and internal right to kill may . 
no ways acceſlary to the War, unleſs it be cither for ne- E 4h wi 


, 8d not intentionally ; (for foch Subjects are not lis —_ 
ble to puniſhment) ir follows, That if it evidently a the enemy comes with a 
full purpoſe not to ſpare the lives of foch hoſtile Sadjects, when wich ſafety to himſelf he 
may, then thoſe may by the Law of Natusc defend themſelves ; which right nei. 
ther doth the Law of Nations take from them: neither will we fay, That ſuch a War 
is on both ſides lawful ; for we diſpute not here ing the ity of the War, but 
of a certain and determinate action in the War, which ( it proceed from 
doc that otherwiſe hath a ſufficient right to make war, yet) is unjuſt, and may therefore 


be juſtly repelled. 


The End of the Second Book, 
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ing to what is agreeable to the Law of Nations. And in the firſt place, let us ſee what is 
lawfull by the Law of Nature. 
IL Firſt then, as we have often ſaid before, in Marals, thoſe things that conduce to the 
Things neceſ- End, do receive their true intrinſick value from the End; wherefore whatſoever is neceſ 
ary ro the ſary tothe End, that is to receive or recover his own Right, (taking the word Neceſſary 
not phyſically but morally, ) that we are underſtocd to have a Right unto. A Right, 1 
ſay, ſtrictly fo called, as namely, it ſignifies a Power or Faculty of doing in the ſole te- 
ſpect of Society: wherefore if 1 cannot otherwiſe preſerve my life, it is lawſull for me 
by what force ſocver to repell him that would take it away, though haply, he that at- 
tempts it be without fault, Becauſe this Right of defending mine own life doth not pro- 
perly ariſe from another mans ſin, but from the Right that Nature hath granted unto me 
to defend my ſelf : whereby alſo I am empowered to take away from another that where- 
by my ue will otherwiſe be certainly endangered, without any reſpect at all had to his 
ſin; and to poſſeſs my ſelf of it, not as its right owner, for this is not indulged unto me 

See ſecond for that end, but to keep it ſo long as is neceſſary for mine own ſecurity. So by the Law 

Book, Chap. 2. of Nature, I have a Rigit to take away from another that which he hath formerly taken 

8.10. from me; or if that cannot calily be done, yet to take that which is equivalent unto it; as 
alſo for the recovery of my juſt debt: and from hence will alſo enſue Propricty or Domi 
nion, becauſe that breach that is made in Equality, cannot otherwiſe be repaired. So 
where a puniſhment is juſtly dne, there all manner of Force and Violence is Lawful and 
Juſt, if that puniſhment cannot be had without it: And ſo whatſoever is a part of that 
puniſhment, as the deſtruction of Corn, Cattel, the firing of Houſes, Towns, Cities, and 
the like, are alſo juſt, ſo long as they excced not in meaſure, but keep proportion with 
the offence. 

III. Secondly, we muſt know, that what is our Right is not to be adjudged by the firſt cauſe 
A Right in of the War only, but from other emergent cauſes which ariſe in the proſecution of it; ſo 
War may ariſe we have ſeen in our Courts of Juſtice, after a Cauſe hath been well argued, a new Right 
from ſome fub- hath often aroſe to Party which was not before thought on. Thus they that ſhall aſlo- 
A* — ciate with him that invades me, be they either Aſſociates, or Subjects, do give me a Right 
tion. to defend my ſelf againſt them. So alſo they that ſhall joyn themſelves with others in 

a War that is unjuſt, eſpecially if they may or ought to know it to be ſo, do oblige them- 
ſelves to repair the damage, and to pay the charges of the War, becauſe they have cau- 
ſed it by their own default. So likewiſe they that raſhly thruſt themſelves into a War 
undertaken without any probable Reaſon, deſerve to be puniſhed according to the inju- 
ſtice of their actions: For ſo long doth Plato approve of the War, Donec bi qui ſontes ſunt 
cog ant ur inſontibus male affettis, panas dare; Until the guilty party be compelled to give ſatis- 
faction to thoſe who being innocent, have been injured by them. 
We muſt obſerve alſo in the third place, that whilſt we exccute the Right that Nature 
* give us, either to defend our ſelves, or to recover our own, many things do indirectly and 
may be gained beyond our purpoſe accrew unto us, whereunto we could other wiſe have no Right at all. 
without injury, How this Rule holds in caſes of our own neceſſary defence we have elſewhere ſhewn. S0 
indirettly, in the recovery of what is our own, if we cannot get juſt as much as was ours, we may take 
— more, but on condition that we reſtore the ſurpluſage to the Right Owner. So a Ship where- 
in there are many Pyrats, or an Houſe wherein are many Thieves, may be battered down or 
ſunk, though it be to the endangering of many Infants, Women, and ſuch like innocent 
perſons that were accidentally mixt amongſt them. But this muſt ever be obſerved, that 
Non ſemper omni ex parte licitum eſt, quod juri, ſtrifte ſumpto, congruit; We are not always to 
extend our Right to its extremity, ſor not every thing that is ſtriltly due, is always and altoge- 
ther lawfull. For ſometimes our compaſſion towards the Innocent, and our Charity to- 
wards our Neighbours, will not ſuffer us to exerciſe our full Right : wherefore in ſuch 
caſes we ought to be circumſpe@t, and (as much as in us lies) to foreſee, and to avoid all 
ſuch contingencies, which may fall out beyond that, which we principally aim at, unleſs 
the Good that we aim at be far greater than the Evil that we fear; or unleſs where the 
Good and Evil being equal, our hopes of obtaining the Good be greater, than our fears of 
the Evil can be, whereof prudence is the beſt Judge; yet ſo, that whenſoever the caſe ſhall 
happen to be doubtfull, we always incline to that part which provideth rather for ano- 
thers ſafety than our own, as being much the ſafer, and if an errour, yet it falls on the 
Mat. 13. 29. Tight hand. Ler the tares grow up with the wheat, (ſaith our beſt Maſter) bo while ye pluck, 
them, ye pull up the wheat alſo. Multos occidere & indiſcretos incendii & ruinz poten- 
tia eſt; To deſtroy whole multitudes, ſaith Seneca, without diſtinction, argues a power proper to 
the ſudden irruption of fire, or the fall of ſome great building, rather than the rage of a man. 
And how much ſorrow and penitence ſuch a raſh act coſt the Emperour Theodoſius, pur 
the admonition of S* eAmbroſe, Hiſtories will inform us. And although Almighty God 
doth ſo ſometimes, yet ought that to be no example to us, becauſe of that full and abſo- 


lute Right of Dominion that he bath over us, which he hath not granted unto ns to _—_ 
0 
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one over anothet; and yet, even God miei, who is Lord Pat amount over al Mannind, 
doth often ſpare a World of wicked aud ungodly men for a very few that arc good, tice 

by manifeſting his cquity, as he is a Ju{ge ;, as ſuſſiciently appears by that ſweet Colloquy 

between him and Abraham concerning Sodom : by which general rulcs, it is eaſily collected, Gen. 12. 22 
how far our Right extends in War ag«in't our Enemies by the Law of Nature. e. 

And here another Queſtion is uſually ſtarted, namely, what we may lawfully do to thoſe V. 
who are not Enemies, or at lcaſt will not be ſo reputed,and yet do daily ſupply our Enemies What we may 
with ſuch things as they necd + Great conte ſts have anticntly been, and now are about this do againfichem 
matter; ſome ſtifly maintaining the rigour of the War, otners as carneitly contending for — lupply 
the liberty of Trade and Traffick. But firſt we muſt diſtinguiſh of the things wherewith the hard; 
Enemy is ſupplyed ; for ſome things there are that ate of no ule but in War, as Arms and wane. 
Ammunition ; ſome things thete are wich are of no uſc at all in War, as things ſctving for procop. Gor's / 
pleaſure only: And laſtly, ſome things there are that are uſeful buth in Peace and War; as l. 
money, Victuals, Apparel, Ships, and materials for Shipping. (At Archers it was prohibited 
to export Flax, Bottles, Timber, Wax, Pitch, ani! the like) Concerniag things not uſeful but 
in War, it is true what Amalaſumba told the Emperour 7uſtmunm, He ts to be eſteemed as an 
Enemy, that ſupplies the Enemy with things necejjary for War : as to the ſecond fort of things 
there is no jult cauſe of complaint. So $:neca thoug'lit, The favour of 4 Tyrant 1 may 
purchaſe, in caſe that which I give hum, do tit her increaſe hu power to do miſchief, nor confirm that 
which he already hath ;, for ſuch things as theſe 4 man may (ve without encreaſing the common cala- 
mity. I will not, faith he, ſupply lum with money whereby he may keep bis Army in pay; but if he re- 

wre Murble, Perfumes, or coſtly Apparel, theſe being but the fuel of his luſt, can hurt no man. 
ut himſelf: Soldiers and Arms will It frruiſh; but of be will accept of the beſt Artiſts I have, 
to make Scenes for MA H and Pays, I ſhall willingly part with them. (Thus did Hyram glad- 
ly furniſh King Solomon with i:mber, and all kind of cucious Artificers, that might en- 
creaſe the delight he took in ſunptuous buildings, thereby to divert him from purſuing 

with his valt Riches his Fathers conquelts in Syria.) So allo St. Ambroſe, to contribute to , 

him that conſpires againſt his own Country, is no commendable liberality. As io the 30 
third ſoct ol tiungs wiiich are of doubtful uſe, we mult diſtinguiſh of the preſent ſtate of 
the War, For it | cannot defend my felf, unleſs I do intercept thoſe things which are 
ſeat ro mine Enemy, neceflity will give me a good Right to them; yet upon this conditi- 
on, tat i make reſtitution, unleſs there be ſufficient cauſe to the contrary. Again, if the 
ſupply tat is ſent in, do under the execution of my defence of the deſign, and he that ſends 
It niglit have Known chat it would ſo do: As for example, If I have beſieged a Town, and 
bloc u up its Ports, ſo that | may juſtly expect the ſurrender of it, or a Peace; in this 
Caſe, he that ſhall knowingly ſend in relief, is bound to give me ſatisfaction for the loſs 
I ſuſtain thereby, no leſs than he that takes a Priſoner out of Cultody that owes me a juſt 
Debt, or inſtructs him o to make his eſcape thereby to deſrauſ me: and proportionably 
to that lols I tu/lain 1 may lcize his goods, and poſeſs them as mine on till I am ſatsfied; 
and if tne damage be not already given, but intended only, then have 1 a Right by the 
detention of t oſe ſupplics, to compel him that ſent them to give ſecurity, either by pledg- 
es, hoſtages, or the like, that he will not for the future ſend any more ſupplies to the be- 
ſieged. But in Caſe the wrongs done me by mine Enemy, be manifeſtly unjuſt, and that 
he by thoſe ſupplics, do abet and encourage him in his unjuſt War; then he ſhall not only 
be bound to repair my loſs civilly, but alſo criminally, as he that reſcucs a notorious ma- 
lefactor, in the very preſence of a Judge: and for this Cauſe it is lawful for me to do unto 
himagreeable to his offence, according to thoſe rules which we have alrcady fer down for pu- 
niſhments. And ſo long as we contain our ves within theſe bounds,we may make War up- 
on him; and for this Cauſe do they that make War uſually, ſend ont Declarations, and Re- 
monſtrances to other Nations, as well to inſinuate unto them the equity of their Cauſe, as 
alſo what probable hopes they have to recover their Right. Now the reaſon why we refer 
this matter to the Law of Nature is, becauſe we find nothing certainly determined in Hi- 
ſtories by the voluntary Law of Nations, as to it. There is a Book written in Italian, In- 
tituled, Liber couſulatus Maris, concerning the Government of the Seas, wherein are re 
cited the Conſtitutions of the Fmperours of Greece and Germany, the Kings of France, Spain, 
— » Cyprus, the Baleares, Venetians , Cenoeſe; wherein are handled two hundred 
eventy tour Queſtions upon this Subject, where we ſhall find it adjudged, That if the Ship 
with its freigut be both the Enemies, then there is no doubt but both are lawful prize : 
If the Ship belong to ſuch as are at peace with us, and the goods to our Enemies, we may 
enforce them to put into any of our Allies or our Ports, there to unlade the goods; yet 
to, that we pay the Maſter of the Ship for the freight of them. But in Caſe the goods 
belong to our Friends, and the Ship to our Enemies, then is the Ship lawful prize, and 
to beagreed for; which it refuſed, they may be compelled into any Harbour of our Friends, 
and withal to pay us for the freight of thoſe goods. In the Year 1438. There being 
War between the Hollanders and the City of Lubeck, with other Cities Confederate, ſituate 
k 2 vpon 
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upon the Baltick Sea, and the River Allis it was in Holland adjudged in full Senate, 
That the Goods found in an Enemies Ship, if it did appear that = belonged to others, 
were no lawfull prize, and this was there from thence eſtabliſhed for a Law ; and fo 
pleaded by the Daniſh King in the year 1597. who thereupon ſent his Embaſſadors into 
Holland to aſſert his Freedom to tranſport his Goods into Spain , notwithſtanding the 
bloody War which the Hollander: then had with the Spariards. The like bath always been 
permitted by the French to any Nation that were at with them, and that ſo freely, 
that oftentimes the Enemics have in other mens names tranſported their Goods without 
damage; as appears by an Edict made 1543. Chapter the 42. and by another made 
1584, wherein it is provided, that their Friends might freely traſfick whither they plea. 
ſed, ſo as it were with their own Ships, Men and Goods, and that thoſe Goods were not 
Belli Inſtrumenta, Arms, nor Ammunition for War, w their Enemies might be made 
ſtronger, But in caſe they did ſo, then it might be la to ſeize them to their own 
uſe, paying a valuable price for them, Wherein two things are obſervable, firſt, That 
by theſe Laws, Ammunition for War was not held as lawfull prize, much leſs were other 
innocent Merchandizes obnoxious to this danger. 1 cannot deny but that theſe Northern 
Nations have ſometimes uſurped anothers Right, but not conſtantly, being urged there- 
unto rather by preſent neceſſity, then by a perpetual equity. The Engh:ſh upon pretence 
of their War would not permit the Danes Freedom of Traffick, whence at ofe that War 
between thoſe two Nations, whereby the Englsſh were compelled to pay a Tribute to the 
Danes, which was called the Dane penny, which though the Cauſe were changed, yet 
the name of it continued till the Reign of Wilkam the Conquerour, as T bans records it 
in the ycar 1389 Again, we find it recorded as well by Ab. dans in bis Hiſtory of Hol- 
landin the year 157 by Maſter Cambden in his Hiſtory of Queen Elizabeth in the year 
following, That thafrwieſt Wiſe Queen ſent her Em „Sr William Winter and Se- 
cretary Beale to Retouſtrate, That the Engbſt could not endure that the Hollanders in 
the heat of their War then with Spam, ſhould detain their Ships trading in the Spanrſp 
Ports. And when the Engbſh and the Hollander: being both at War with Spaun, did di- 
ſturb the Citics of Germany in their traffick with the ards, with what a diſputable 
Right they did it, appears by the cager diſſertations of both Nations, which are worth 

our peruſal for the deciding of this Controverſie, And it is oblervable, that the Engis 

themſelves do in their writings acknowledge nolefs, whereas they principally inſiſt upon 
theſe two Arguments to defend their Cauſe ; namely, That the Germans did furniſh the 
Spaniards with Inſtruments of War: and ſecondly, that it had been mutually in 
Ancient Treaties between both Nations, That it not be lawſull for them fo to do. 
The like agreement we find afterwards made between the Hollanders and their Aſſociates, 
and the Lubeckers and theirs, in the year 1593. That neither the one nor the other ſhould 
permit the Subjects of their Enemies to tra within their Dominions, or ſhould aid 
them with cither Men, Money, Ships or Victuals. And afterwards, namely, in the year 
1617. It was agreed between the Kings of Denmark and Sweden, That the Dane ſhould 
obſtruct all manner of Traffick with the City of Darrzzch,, being then at Enmity with the 
Swedes; and not only fo, but that they ſhould not ſuffer any Merchandizes q- x 
the Sound, or the Balrick, Sea to any of the Swedes Enemies; for which the King of Den- 
mark was to receive other Priviledges and advantages from the King of Sweden. But theſe 
are particular Contracts, from whence no | Rule can be inferred. Neither did the 
Cities of Germany only blame the bf for denying them freedom of Traffick with 
their Enemies: But the Polanders allo complained againſt them in the year 1597, as 
Cambden relates, That the Law of Nations weviolated, becauſe were moleſted in 
their Commerce with Spain, becauſe at that time the > had War with England : 
But the French having made Peace with Spain, being ſolli by Queen Elkzabeth, (who 
was ſtill at Ermity with the Spaniard) that it might be lawſull for the Engliſh to ſearch 
their Ships for Arms and Ammunition, would not admit ſo much as this, alledging that 
it was but a pretence for rapine, and to diſturb traſſick. So in the League that the Engiz(ls 
made with the Hollanders and their Aſſociates, it was agreed, That other Nations whom it 
concern'd to give check to the ſwelling Power of the Spamiſh Monarchy, ſhould be ſollici- 
ted to orb Commerce with Spain, which if they did not voluntarily, then that they 
would permft their Ships to be ſearched, that no Arms or Inſtruments for War might be 
thither imported; but beyond this, neither were the Goods or Ships detained, nor any 
hurt done under that pretence to ſuch as traffick'd peaceably. Nay, when in the ſame year 
ſeveral Hamburgers were taken laden moſtly with luſtruments of War, thoſe only were 
challenger! by the Engliſh as prize ; but for the reſt of the Commodities they paid the juſt 
value, But the French when their Ships were ſeized and confiſcate by the Exghiſb, becauſe 
bound for Spain, did declare unto Queen Elizabeth that they would not ſuffer it. It is fi! 
therefore, as | have ſaid, That there ſhould be Remonſtrances and publick Declarations, 
forbidding Traffick with out Enemies, before * ſeize their Goods as Prize, So Queen 


Lari“ 
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Elizabeth in favour to the King of Frauce, againſt the Spaniard and thoſe of the Holy League, See an ex- 

ſent out her Proclamation commanding that no man ſhould carry Victuals or Proviſions for ample of a De- 

War out ond, into any of the Ports of France poſſeſt by the Leaguers, or traffick he Enalih 4 
with them pain of High Treaſon, And afterwards the War waxing hot, it was pub- in camber a- 14 
lickly commanded upon the like pain, That no man ſhould carry Corn, Munition, or Provi- bout the years | 
ſion tor Shipping into Spain, becauſe he profeſſed himſelſ an Enemy to England, and refuſed to 1591+ and x 
confirm the Ancient League betwixt their predeceſſors. Neither is it neceſſary, that any Na- 155% | 
tion ſhould be reſtrained from their freedom of Traffick by ſuch Declarations; but it is left t 
to every Nations choice to do as their own occaſions and advantages ſhall prompt them to, Fil 
there being nothing found in Hiſtories,that may probably infer any certain determination of Y. mul. | 


thiscontroverſie amongſt Nations: wherefore ſuch Declarations though publiſhed, have been 4. 1 589+ /ib. 

ſometimes obſerved, and ſometimes not, accordingly as it ſtood with the teſpective advan- on 2 

tages of ſeveral Nations. And for this Cauſe we refer the deciſion of this Queſtion to the * N 

Law of Nature. When the Hanſctowns made fore complaints againſt Queen Elizabeth, Cambd. Ar. 

upon Her taking of Sixty Hulks Trafficking to Spain, then in open War with England, as 1595+ 

if their Ancient Priviledges had been broken: She anſwered, That ſhe had forewarncd 

them, that they ſhould not carry any proviſion for War to the Enemies of the Realm of 

England; and that carrying them ſhe had lawfully taken them, and could do no other unleſs 

ſhe would wilfully draw deſtruction upon her ſelf and People; That Priviledges were but 

Private Las, which are not to be maintained againſt the Publick Safety, which is the higheſt 

Law: and this ſhe aſſerts to be the Law of Nations. The Carthaginians we read fome- Many things to 

times took the Romans Priſoners, who had carried ſuch Warlike Proviſions to their Ene- — ; 

mies, but yet upon demand they fer them at liberty. But Demetrius being polleſt of At- — — i} 

tica, and having ſtriftly begirt Athens both by Sea and Land, taking a Ship that was attem- niſh Hiſtory 1, 0 

pting to relieve it (being now ready to yield) hanged the Maſler of the Ship together with 1 & 2. where 

the Pylot; whereby others being deterred from the like attempt, the City was yielded un- he £ubechers 

to him, as Plut arch relates inthe life of Demetrius. Not much unlike unto this, was that — — — 1 

which the ſame Plur arch in his Mithridatick War teſtifies of Pompey, That he placed Guards free trade, the 

pon the Boſphorus, ſo that if any Merchants ſailed through it, they were if taken, put to death. Danes againſt it. 
As to the manner of proſecuting War, it is generally granted, That Force and Terrour are Vi 

the molt proper ways: The Queſtion is, Whether deceit be lawful. Both Homer and Jin Whether fraud 

dar were of opinion, that an Enemy might be annoyed any way , by Fraud or Force, "a be law: 


plaialy or ſecretly, clamve, palamve: SoVirgil, 
Force or Deceit who in a Foe diſputes. | 


No man was more famous for wiſdom than Solon, yet he made uſe of both. So did Fabia Lil. 16. 

Maximus, and is highly commended for it by Su For ſtratagems of War, none fo ce- | 
lebrated as Viyſes amongſt the Gtecians; from whence Lucian makes this concluſion, that £4423 Phi, | | 
Deceit in War is praiſe-worthy. There iwnothing ſo profitable in War as Fraud, faith A. —— * ö 

nophon, Bracidas in Ihucydiſes gives the greateſt Honour unto him that overcomes his Ene- nd. Ill. g. * 
my by craft and ſubtilty. Hoſtes decipere & juſt um, & lcitum ; To over-reach an Enemy, faith Plat. Agrfilaws 

Azeſilans in Plutarch, is both juſt and lawful. So Polybins, He that can circumvent bis Enemy, | i 
yo and ftratagems, deſerves more Honour than he that overcomes him by plain force, Aud 4 


om him Sus brings in Corvinus ſpeaking thus, 
Bellandum eft aſt u, levior laut in Duce dextra ; 
'Tis fraud, not force, commends a Captain moſt, 


do alſo — the ſevere Spartans, as Plutarch notes in the life of Marcellus; and there- 
fore they oftcred more ſolemn Sacrifices to the Gods, for a Victory obtained by craft and po 
licy, than for that which was gained by mere force. And herein it was that the fame Plu- 
tarch commends Lyſander bet auſe he uſed more craft than courage in deſtroying his Enemies; with 
whom he compares Syila, of whom this Character was given, That be pieced to the Lyons 
thin the Foxes tail. So likewiſe in that Encomium which he gives of Philopamen, he inſerts 
this, That being well inſtructed in the Cretenſian Diſcipline, he did expedite that plain 
and generous way of fighting by wiles and ſtratagems. Thus Ammianus alſo, Nullo aiſert- 
mie virtutis ac doli, proſpers omnes laudari debent bellorum event us; Without any d:ſtiniton at 
all between craſt or courage, all proſperons ſucceſſes in War deſerve commendation. The Roman 
Lawyers accounted all fraud, whereby an Enemy was weakened, to be juſt and honeſt : And 
if a man could by any means delude the deſigns of his Enemy, whether it were by force or 
wit, he was to be encouraged. Neither amongſt Divines doth 5. Aunſt ine differ in opinion t 
from theſe Hiſtorians, as appears by his tenth Queſtion on Joſhua, Cum juſtum bellum ſuſcips 557 Ja 9% 
ter, v4 aperta prignet quis aut inſidiis, mibil ad juſtitiam intereſt ; In caſe the War be juſt, ſaith 10. 
he, it matters not tothe juſtice of its proſecution, whether it be by force or policy. Nay 73002. 
om: 
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ſoſtome ſeems to give greater honour to thoſe Generals that overcame their Enemics by ſub- 

tilty, than to thoſe who conquered them 1 — valour But there are opinions that ſeem 

to defend the contrary, ſome whereof we ſhall rehearſe anon. The main hi hereupcn 
the Controverlie hangs, is this, Whether deceit be univerſally Evil, for t will 101. 
low, that we ate not to do Evil that Good come of it; or, Whether Deccit be to be 
ranked among ſuch things as are not uni y Evil in their own Nature, but that ſome- 
times it may ſo happen that it may be Good. 

VII. Here therefore we are to obſerve, That ſome fraud conſiſts in a negative act, and ſome 
Fraud in is in a poſitive, But in this queſtion, I extend the word Fraud even unto thoſe things 
negarive aft which conſiſt in the negative act, as Labeo did, who referr'd it unto that fraud which is 
not una aul. not Evil, when a man by diſſimulation preſerves that which is either his own, or ano- 
De. z. ther mans. Cicers doubtleſs was very ſhort in his expreſſion, when he labewwed to explode 

ſimulation and diſſumulation ent of the world : For ſceing that we are not bound to reveal 
unto others, all that we either know, or would have; it will follow, That it is lawtull for 
us to diſſemble ſome things before ſome men, that is, to hide from them ſomewhat of 
Lib. cont, Mex» What we know, or of what we delire, Leet occult are vernatem pridemter ſub aliqua diſ- 
dat. cap. 10. ſumnlatione , The truth we may ſometimes prudently conceal under ſome dig], faith S* Au 
Cut ine; which we may do without being juſtly charged with lying: For as the ſame Au- 
thor elſewhere ſpeaks, Alind ci mentirs, aliud verum occult art ; It is one thing to he, and 
another to conceal the truth. As Abrabam when he affirmed Sub to be his Sitter, did not 
therein deny that ſhe was his Wife, but only concealed it. So S* Auguſtine, Veritatem vo- 
Gen. 20. laut celari, non mendacium de;, He was indeed willing that the trath ſhould lie undiſcovered, 
without tel ung a the. Now if this be lawfoll in others, ſurely it is neceflary and unavoic- 
able in Princes, as Cicero teſtifies in many places. A example whereof we have 
in the Prophet Jeremiah, where the Frophet being enquired of concerning the event of 
the ſiege, did at the Kings requeſt prudently conccal it from the Nobles, allcdging ſome 
other cauſc of their Conference, which notwitiitanding was really true alſo. So Abra- 
ham toll eAbwmelech true, when hc ſuid of Sarah that ſhe was his Siſter, that is, according 
to the cuſtom of that ſpecch among the Hebrews, his near Rinſwoman, diſlembling for 
that time, that ſhe was his Wite, 

un. But fraud which conſiſts in a poſitive act, if in things, is called ſimulation ; if in words, 

Fraud in ts alye, Some plac- the citſerence between theſe two in this, That words do naturally ſig- 


Jerem. 38. 


— we ad niße the conceptions of our minds, — not ſo : But on the contrary, words, of 


their own nature, and ict aſide from that ſenſe which men have agreed to give them, ſig- 
nine nothing, unleſs it be ſuch an inarticulate and confuſed noiſe as pain and grief cau- 
ſeth us ro make, which is more underſtood by the thing we ſuſſer, than by the noiſe we 
utter. And if it be ob cted, that it is peculiar to the Nature of Man, above all other 
Creatures, That he is able to expreſs the manifold conceptions of his mind unto others, 
to which end words and voices weie invented, vt do not deny it: Yet this alſo may be ad- 
ded, That ſuch indications are not made by words only, but by becks, nods, and other 
ſigns made by the cycs, head or hand, as among ſuch as are born dumb. (Thus Play te- 
Pliny lib. 6, Itiſies of the Ethiopians, Qurbuſdam pro ſermone, nuts, motuſque membrorim ft ;, I hat ſome 
Cap. 30. of them inſtead of words, care, ther minds by various motions of their other members. ) MW he- 
ther thoſc bccks, or other motions have naturally ſomething common with the things fig- 
niſied, or whether they have a certain ſignification by agreement only. Conſonant whicrc- 
unto are thoſe Xgyptian Hicroglyphicks, which as Paulus the Lawyer faith, ſigniſie not 
wo ds but thing: tor faith he, /t 5s net the figures of the letters, but the ſpeech ce by 
theſe laters that do oblige un ſo ſar ſorth as it s agreed on, That what is by any writing declared, 
ſhall be as binding, as what 15 expreit by word of mecth. Where you muſt note, that the 
word Flacum is very emphatical, as ſhewing that that which gives ſuch force and valt- 
dity to words is conſent and # nt, And herc again we muſt have recourſe unto 
that diſtinction, which we ms uſe of to take away all ambiguity concerning this wore, 
the Law of Nations, For we then faid, that the Law of Nations ſignified , either that 
which was admitted of by cvery Nation without mutual obligation, or that which all Na. 
tions did mutually oblige themſclves to obſerve. Now voices, nods, and ſuch like indi- 
cations of the mind, are admitted to ſigniſie things by mutual obligation, which A 
ſtotie calls a g de, according to agreement; w ſome are ſo univerſally 2- 
greed on to Ignitic tuch and ſuch things, that all Nations are obliged fo to undet tar 
them; which cannot be fo generally underſtood of things. Whence it follows, that it 
lawſull for me to do or uſe other acts, or things, though I do foreſee that another ma: 
will conceive a ſalſe opinion of them : 1 ſpeak of that which is intrinſick, and hot oft 
which is accidental. And therefore we muſt give an inſtance, firſt of ſuch a cate whe: 
in no dctriment at all enſucs; ſuch was that of Aicha when ſhe deccived het Father, v 
1 Sam. 19. 16. an Image laid in ſtead of Paved, Thus our bleſſed Saviour ſeemed to his two fuchs, 
Luke 24. 28. If he would have travelled beyond Emaaxs z and perhaps he intended (9 to 10, ele 
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did importune him to abide with them, as God kimlſe!f is ſaid to will many things ſuppoſi- 
tively, which notwithſtanding come not to paſs, the condition being not fulfilled. And 
Criſl himſelf made as though he would have paſſed by his Apoſtles as they were failing 
un the Sca, that is, unleſs they ſhould carneſtly deſire him to come up into their Ship. 
Another 1 may be given in S* Paul, who doubtleſs when he circumciſed Timethy, 
knew very well what conſtr uction the Jews would make of it, namely, That the Law of the 
Circumciſion, though aboliſhed by Chriſt, did ſtiil, even in the judgment of the Apoltles, o- 
blige the Children of /rael; whereas S* Paul, diſpenſing with this errour, propoſeth to 
himſelf another end, namely, That through that miſtake he and Trmorby might gain the 
advantage of a more free and friendly converſation with them. For the Ceremonial Law 
being aboliſhed, neither did circumciſion, by its firlt inſtitution, any longer ſigniſic a nc- 
ceſſity of keeping that Law, ncither was the evil of that errour, which from thence aroſe, 
and for a while continued, (though afterwards to be exploded) fo great as was that good 
which Pau and Timothy then aimed at, which was a more facile inſinuation of the Do- 
ce ine of the Goſpel. The Greek Fathers do uſually expreſs this kind of ſimulation by 
the word zue ef, ſignifying a diſpenſation. So ome, This was no deceit nor hypo- 
criſie, but a compliance or d:ſperſation. And again, upon that of S* Paul, To the Jews 1 
became a Jew, &c. he ſaith, Thar St. Paul, to the end he might convert thoſe that were really 
ſoperititions, at firit appeared unto them 72 too, making an outward ſkew, as thowrh be had 
been otherwiſe than what he was ;, be did things as they did, but net with the ſame purpoſe 
and intention as they did. And this is his meaning when he ſaith, / became all things to all 
men, that I might ſave ſome. Hither alſo we may refer that perſonated maduris of King D 
wid in the Court of Achiſh. There is is a notable Saying extant of Clemens Alexandrines, 
who, dcſcribing the qualities of a good man, ſaith, That ſome things be will de for his Neigh- 
bours ſake, which otherwiſe he would not do. Such was that act of the Romans, who when their 
City was belieged, threw great quantities of Bread from the Capitol into their Enemies 
Camp, (when in truth they had bur little to ſpare) to the end that their enemies, de- 
ſpairing to take the City by Famine, might give over the Siege. Another example of 
ſuch a limulation wherein the hurt oc detriment that follows (ſetting aſide the fraud) is 
lawful, we have in that feigned flight of FJeſhua before the Inhabitants of Aye, Joſh. 8. 
which is very frequently practiſed by other Generals. For ſuch a ſeeming flight is, queſti- 
onleſs, lawful, as ſignifying nothing by conſent or agreement, but according to the con- 
ſtruction that the enemy will make of it, wherein, if they are deceived, they deceive 
themſelves. And to this end alſo it is lawſul for us to make uſe of our Enemics Armes, 
Colours, Garments, Sails, and the like, whereof we ſhall read in all Hiſtories. For all 
theſe things every man hath liberty to make uſe of, though contrary to uſual cuſtom, at his 
own pleature ; becauſe that very cuſtome of uſing or wearing ſuch or ſuch a colour or faſhi- 
on is in every mans particular choice, and is not appropriated to this or that Nation by 
common conſent, and therefore obligeth none. 

There is yet a more arduous Controverſic concerning thoſe notes or ſigns which men 


frequently uſe in their commerce one with another, of which ſort the moſt proper and Whether to ly 
uſual fraud is lying. Much may be found in Holy Writ againſt it, as Prov. 13. 5. A good be lawful to an 


man hateth lying. So Prov. 30. 8. Remove from me all falſhood and lies. So the Pſalmiſt, 

Thon ſhalt deſtroy all thoſe that ſpeak, (res, Plal. 5. 7. And it was the charge of the A 

- — — Do not ſye — 8 another, Col. 3. 9. This opinion is very ſtrenuouſly defend 
S* Auguſtme, and with him agree many, both Poets and Philoſophers. Very well 

known is that of Homer, " 


Ile nubi inviſus pariter cum fſaucibus Orci, 
Cujus mens aliud condit quam lingua prof atur. 


ual to Hell it ſelf hateful be he, 
heart and tongue doalways diſagree. 


And that of Sophocles, * 
Aliena vero proloqui nunquam decet : 
At vera cert am (i cui peſtem ferant, 
Huzc danda vema eft, fs facit quod non dect. 


Uutruth to ſpeak is an indecent thing; 
Yet if to any, truth ſwift ruine bring, 
A lye to him is not imputed ſin. 


And that of Cleobulus, 
e Mendacium od quuſquas arm is ſapi. 


He that ſincerely wiſe doth lies deteſt. 
Aviſtotie 


Mark 6. 26 


Acts 16. 2. 


In 1 Cor. 4. C. 


1 Sam. 21. 12+ 


Joſh. 8. 


IX. 
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Ariſtotle is on this point ſomewhat modeſt, Swply, faith be, and in it ſelf, lying in vide and 
reproachſul, but — But this, be ſaith, by ie elf cont, with- 
out any regard to circumſtances. Vet doth not the contrary opinion want Advocates, 
and thoſe of great authority. As firſt, In the Holy Scriptures, the examples of many 
good men, who though they did it upon very * they not repro- 
ved upon record for it. Concerning which /renexs, being fo i by a certain Old 
Pricſt, gives us this Caution, De qubus Seriptare non increpant, ſed ſimpliciter ſunt poſit, ny 
non debemus fiers Accuſatores i, We ought not to be their «Accuſers, whoſe word: or the Sers- 
ptures do ſimply recite, but not blame. Sccondly, The declared opinions of many ancient 
Chriſtians, as Origen, Clemens, Tertullan, Lat antins, ome, Hicrome, Caſſianus ; 
yea, and of almoſt all Chriſtian Writers, as St Auguſtine himſelf confeſſeth, herein only 
diſſenting from them, That be ackrowledgeth it to be a very knotty queſtion, ful of intricacy, 

Plato de Nep. l. and by the learned variouſly diſputed ;, all which arc his own words. Among Phil 

1 &2.&5. the plain Aſlertors of this opinion are Socrates, and his two Diſciples Plus and Yenopbon 

— e *xallo Cicero; and if we-give credit to Platarch and Quintihan, the Stoicks, who reckon 

Stats. corre, this among the qualifications of a wiſe man, T. know where and when it is lawſul to tye. Nei. 

Naizt. :2.1, Ther doth Ariſtorle himſelf ſeem to diſſent from them in ſome places, witneſs that Clauſe 

Ariſt. Nic. 7.3. of his beforementioned Ca «vrd] of it ſelf, that is, commonly the thing conſidered in it 

„46.8. ſelf, without reſpect to other circumſtances, For as Andromens AI, giving an inſtance 
in a Phylician lying unto his Patient, faith, He decerver indeed, but yet u no Deceiver;, and 
gives this reaſon for it, Becauſe his purpoſe and intention us not to decerve bus Patient, but to 
preſerve him. And Qu before-mentioned, defending this opinion, faith, That there 
are many things which are ſaid to be enther honeſt or diſhoneſt, not ſimply from the falt, bu: 
from the Cauſer moving to that fait, So Diphils, 


If by a bye mans life preſers'd may be, 
What harm may thence enſue I cannot ſee. 


When Veoptolemus in Sopbecles asked Che, Whether he were not aſhamed tolye: Ulyſcs 

readily — n * 

No, if our ſaſety de thertan depend, 

The like teſtimonies may be produced out of Liſander and Exripider, So in Q allo 

I read, Nam d mendacium dicere, "—_ aliquands conceſſum ef, For ut 11 no A 
ment to 4 wiſe man ſometime: to tell aht. A wiſe man, faith CH uhu upon Homer, may upon 

a great occaſion tell a tye. And for confirmation of what he there ſaith, he produceth te- 

ſtimonies both out of Herodetas and Iſecrates. There are ſome (faith Done upon Te- 

rence) that writing concerning the Duties of a good man, & ipſum ſallere in tempore, rectum 

putant, do eſteem it a point of be fometrmes to decerve, And indeed he that would do 

ſome men good, cannot do it, unleſs he circumvent them; wherefore Cicero in his Ocation 

for Lari, approves of ſuch a lye as honeſt and charitable. Mio 

© Theſe ſo diſſerent opinions ma 4 bs in part reconciled by that common diſtincti- 

To uſe ſuch on of lycs, taken in a ſtricter and in a larger ſenſe. For we do not here take the word fo 
words as may Jargely as to comptehend all that falſhood which ſometimes is ſpoken through impt udence. 
in 5 Gellins rightly diſtinguiſhed between mentirs, C mendacumn dicere 5 To he, and to ſpeak 

not always un- #Þ4t Which ig not truth, But we take it here as it ſguiſies an untruth, ſpoken knowingly, 
Ian ful. whereby we contradict the 2 of our own minds, cither in our underſtanding 
or our will. For whatſoever is firſt and immediately ſiguihed by either words or other 

notes, are the conceptions of our minds ; wherefore he doth not lye, who though he do 

ſpeak that which is falſe, yet conceives it (when he ſpeaks it) to be truc. But he that 

aith a thing is true, yet thinks it to be falſe, doth undoubtedly lye. For ream ange non 

De vb Apeſt, facit mſi rea ment;, The tongue is not made guilty, but by a gualty mind. And as 8. Auguſtine 
e. 28. ſpcaks, Qnanmum in ipſo eft, non fallt, ſed fallt ar; He that Jpeaks an wirruth, but thinks « 
to be true, doth not decerve, but us decerved, And it fo, then it will follow, That when any 
—— will admit of divers cither by familiar uſc, or a Þ cu- 

art, or by a tative expreſſion that is intelligible ; then it out inward mean 

ing agree with TE it is not to be i ſtet med as A lyc, though he ta 

Aar. citat. 4 we ſpeak is believed to underſtand it in a different ſenſe. Thus did Ar a com- 
Gratiz». f. 22- mune with his Servants ſubtilly, when he bad them to rarry there w be aud bus Son Iſa 
r went 4 little further to ſacrifice, promiſing that they would both rrturm; which as then he in 
tended not. But theſe captious and equivocal expreflions are not raſhly tobe allowed ; 
yet may they upon ſome occaſions be juſtified - as in cafe we arc thereby to inſtruct ſuch 25 

are committed to our charge, or to decline ſome pernicious queſtions whereby we nme 

Joho 1. 11, be inſnared. Of the former Chriſt gives us an example in himſelf, when he faid, © 


friend Lazarws ſleepeth z which the Apoltles underſtood of bus raking reſt wn erg. $9 * n 


LA 
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he told the Jews, That they would deſtro; the Temple, and in three days he wou r.afe et #p; John. 1. 20, 
which he meant of his Body, but they of the material Temple. So again, when he pro- 21. 

miſed his Apoſtles, That they ſtould fit on twelve Thrones, jud ung the twelve Tribes of Ifracl; Luke 22. 304 
and b. - G7 drink_new wine with him in bis Fathers Kingdom : He knew very well that Marth. 26. 25. 
they under him as of a temporal Kingdom, — were full of hopes, even 

unto the very Day of his aſcenfion, And thus in another place he ſpeaks to the prople in Pa- Ampliboln» 
rabler, leſt bearing they ſhould widerſtand ; that is, unleſs they ſhould bring with them ſuch 85. 
reverence and attention as was requiſite, in order to the right receiving of his pure Do 

ctrine. As to the latter uſe of theſe Amphibologies, amongſt prophane Authours Tutu 

will furniſh us with the example of one Lacs Fitellins, who being urged by Narciſſus to 

unciddle himſelf, and to ſpeak the truth plainly, could never prevail; but fill he gave 

ambiguous and doubtful Anſwers, ſuch as might incline them to that whereunto he would 

have them led. So the ſame Tacitus in another place, ſpeaking of Tiberizr, faith, Its com Tait. Ant. 44, 


poſitur, ut ex eventu rerum adverſa abnueret, vel preſpera agnoſeerct 5, He did fo artificially coun © iy 

bus 1, that expetting the event, be macht ether renannce the i 
Plat if it ſucceeded not, or owne it if it proſpered. There is a very no- 1 mt. of the Oracle *o 10 
table Saying among the Hebrew Doctors, S. quis worit ati perplexile- * W | ' 


quio, reife; fin minus, taceat : If a man being put to anſwer mſidions 4 Kingdom ſhall be rf aw. 

queſtions, can either prevent or avoid them by Ampinbologies, let hm; Which Craſ«s underſtanding in a U coop 

of not, let him not anſwer at all. For as S* Chryſotome obſerves, He fenie, inftead of conquering Poſe, Wubi 

1 not to be reckgned as a Decerver that nſeth Amplibologier to a good 1 —— 2 8 

end, but be that uſeth them to « bad. But yet, in ſome Caſes, touſe . dne har usb hes fis de ü: 

them is not allowable, as namely, when either the honour of God, to have killed King Edward + Ela dim (F 
or our charity to our Neighbour, when our reverence to our Superi. eccidere nolite time un of, Which | 
ours, or the nature of the thing it ſelf whereof we treat, requires bing written without any Point or Cotg- 

that we ſhould clearly unmask our ſelves, and declarethe truth; then - D— a of ewo comrary expo | 
to uſe theſe Amphibologies is not only indecent, but impions. So 49 
in Contracts, we have already faid, Whatſoever the nature of the Contract requires "of 
to be underſtood, ſhould be declared. So of Laws which ſhould be the Gnides of mens 

manners, it is required that they ſhould be cxpreſt in the plaineſt and mot ſignificant | 
words that may be found. Now in the Caſe of Contracts may that of Cicero be fitly un- 
derſtood, That lier owrhe to be excluded ont of all bumane commerce ', which he ſeems to have 
borrowed out of that old Attick Law, ala 13: dyoggr l ; In a eAMarket nothing eghe 
to be ſpoken but truth. In which Caſes the word mendacruns is to be taken fo largely as to | 
comprehend all doubtful and ambiguous Phraſes, which we ſpeaking properly have kither- | 
to excluded from this Notion of lying, | 

it is required tucteſote to the nature of a lye, commonly fo taken, that what is cither XI. 

_ or written, or by any other ſigns expteſt, cannot wiſe be underſtood than in The form of - | 
uch a ſenſe as is different from his mind that ſo declares it. But to a lye ſtrictly taken, as Sb tal, 1 * | p 
it is naturally valawful, there is neceſſarily required ſome peculiar difference, which if een“ . | 
rightly underſtood, at leaſt according to the common acception of Nations, can he no- conſis | 
thing more than the violation of his exiſting and remaining right with whom we con- vi 
verſe, For ccrtain it is that in reſpect of himſelf no man can lye, let him ſpcak never fo ö 
much falſhood. M here by Right, 1 underſtand not every Right, and what is cxtrinſick "I 
to the thing; but that which merely relates unto the matter in hand, which is nothing elfe | 
but his freedom with whom we diſcourſe, to judge at the conceptions of our minds, 

which as by a ſilent Contract, we are preſumed to owe unto him. For this, and no o- 

ther, is that mutual obligation which men were willing to introduce fo ſoon as language 

was invented, or thoſe other notes or ſigns generally received as lignificant of over in 

ward thoughts without which obligation that invention had been altogether fruitle(s. 

(And therefore amongſt the Hebrews, he that deprived a man of the means of knowledg, 

was ſaid cor farari, to fteal away bis heart, as Jacob is ſaid to feat away the heart of Laban, in c 

that he 4d nor acquaint bum with bus pore to depart from lun, Cen. 31.20, 26, 27. Now Gen. 44. 

it is alſo requiſite that this right or liberty to aps. by ſuch words or ſigus at their inward 2% 

— ſhould remain intire at that time when we diſcourſe. For poſſible it is that 

though there was ſuch a freedome, yet it is then taken away, or may be by ſome other 

right that is ſupervenient. As a Debt that w, may ceaſe to be ſo, by reaſon either of an 

Acquittance given, or a failing of the performance of ſome Condition. Again, it is re 

_ That the right that is vi be his with whom we diſcourſe, and not a By- 

of 


nders, or any other mans. As in a Contract there arifeth no injuſtice,but by the violation 
theright of one of the Contraftors. Hence haply it is that after Simonrder, Plato refers 
the ſpeaking of truth to juſtice. And that & Auguſtin himſelf inf:rts into the definition of a 
he, That it be ſpoken anime fallend, with a purpoſe te deceive. And Geere, Plato, and o 
others would have the ſpeaking of truth to be referred to the fundamentals of Juſtice. 
And that that lying that is forbidden, = TT do often deſcribe by bearing — 
wun ct 
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in/tic 6. 18. witneſs againſt our ; wherevato Lal hath teſpect where be faith, That 
no wntruth ought to be at any time with an tent cither te burt or deceive our Nei 
boxr, But this right may be taken away (as I have ſaid) as by expreſs eonſent of him 
with whom we converſe, when he declares he ſpeaks that be will ſpeak falſe 3 an! 
he to whom he declares it, doth permit it: So by a tacite conſent, or on a preſumption 
no pr] or by the oppoſition of anothers right, which by the common 
judgment of all is moſt prevalent. From theſe premiſes underſtood, many inferen. 
ces may be drawn, in order to the reconciling of thoſe ini 


=>  &s Ges, lace wocearech with ol yt mere 22 —— — 

it cannot be i asa lye; (as Quinrilian faith) it is univer permitted, 

Eiben ant as profitable, to inſtruCt Infants by Tales and Fables. But the immediate reaſon is, Be: 

Mad-men. —— tema hn be they cannot be injured about that liberty which 
they have not. 

XIII. Sccondly, Whilſt we diſcourſe with one man who is not deceived, if another to whom 


4 
— A. For firſt, „it is not a | „in reſpect of him to whom it - becauſe 
pee jodgment remains f and uncorrupted, as his doth who a Romance, under 


ſtander. ther it be of Irony or Hyperbole, whereby we arrive, as ſpeaks, at the 
way by ©, as — 


— he being not concerned in our diſcourſe, we ſtand no ways obli 
man do conceive an erroncous opinion by reaſon of a diſcourſe 


0- 
nt. ſp miſing aids to his Confederates, though ſalſiy ; nor Flaccas in divulging Ra 
Emilins had taken his Enemies City by aſſault, it were untrue, and his enemies 


ſick and adventitious, which to an enemy cither to wiſh or 
Unto this kind of falſe ſpeaking $* „ Hicrome, 
ſpecch of $* Paul, 5 Peter at Antioch for too 
$* Peter very well u namely, 
neſt ; but oaly to prevent a ſcandal that might 


XIV. 
When our 


to lum | W 
. wa, I taken, that is, an injurious lye, cannot be 
22 preſumption 
ted unto us as theſt, when u 
88 enn d | 
certain profit, our preſum 
that in willing, is mo wnjury 


gether ro trath (faith Democriexs ) where it is advantapeons : 
Decerve —_— when it redownds to their good. 
Maximus T yruat ) deceroet bu Patient, the General but Souldiers, and 


2ued bows of, 
54 wire ef e- 


_ — 
mnt, te encour aſe t 

* — Thus is that of 
andrinas to be uo clam of 0 fy @ the anne oe 
er, Where we muſt obſerve, That the injury ne 


| ind, is ſo much the Icfs as it is ; 
bs great, general and laſting : for the vidhery being 
ppear* 
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The School- ſen St. Angaſtine only as their guide im atmolt all things, Bur ct as ſcrupulom as they 
men make St. are and nicc, in admitting of falſe ſpeaking in any Caſe, they rotwithſtanding, make 
— BA no ſctuple of admitting tacite interpretations, and mental tell vaticgs, which ate whol- 
— ly to be tc ccd; inſomuch, that it is hard to determine, wi.cther it be not better to ad. 
mit of ſpraking ſaiſl/ to ſome perſons, and in ſome caſes (as thoſe befc- © mentioned) than 
ſo indifſcrent'y to diſtinguiſh between ſalſhood, and tho fecrer inte tations, and ſ- 
Jent treſcrvations. whereof they approve z, which being admitted, no an can poſſibly 
know, when his Neighbour ſpeaks truth, and when not: As when to « Queſtion that is 
asked me, | aufser, I krow wer, | mean, I brow net ſo 41 to tell you that I er; ot 
when I ſay to a poor man, / bave nethirg, I mean, I have nothing ro gree you, &. which in- 
tcrpretations, oven common ſenſe is alhamed toown ; and which being admitted, will ca- 
ſily introduce plain contratictics - fo that he that affirms any thing, may be uaderſtood to 
deny it; and he that deni any thing may be ſaid to affirm it. For it is mol! true what 
era, in Gellras maintains, That there i ſcarce any voice that admits net of ſome amb; 
guy, becauſe every word fue the fignifecation, which is of u prime mnſtitation, bath alſo 4 
nother of the ſecond, and that dromrs acterding te the droerfſuy of arti, yea, and ethers alje, 
which it borrow! from trar/[ ations and from ſomblable firures. e ſides as SHH obſerves, There 
are infoute thin; without names ; which we are forced to deſeribe, by ſuch name: ar we borrow 
from other thin, Neither Co l bettet approve of thoſe, who as if they quatrelled more 
wich the word, than tre thing, call that jeſt or ſport, which they utter, with a cour- 

tenance and pronunciation very ſctious. 
xum. We ate like wiſe to obſet ve, that what we have here ſet down concerning falſe ſpeaking, 
This rot to be is to be referred to that kind of ſpeech which is aſſertoty, and that alſo fo tar forth only as 
extended ro it damniſies none, unleſs it be a publick Enemy, but not at all to that which is promiſlory ; 
words promil- for evcry promiſe confers a new and ſpecial Right to him, to whom that promiſe is made: 
fory. And this is in force, even amongſt Enemics , notwithitanding the greateſt and moſt open 
hoſtility, and that, not only where the promiſe is expreſs ; but where it is preturned, as 
in the ſounding of a party, whereof more anon, when we come to treat of pubi.ck Faith, 
which is to be preſerved even amongſt Enemies, between theſe two kind of ipeeches, l 
mean aſſertory, and promillory. A cu in Platarch clearly diſtinguiinetit, where he 
faith, Fadera viert, Die, oft comtennere;, extra ©4 verbis hoff en decipere,, non juſt uns meds 
eſt, ſed d gloriam babet & cus lucro volupt atem ; To welt, Leagues, 11 to deſpiſe the Gods : 
But — to deceive a Enemy, which words are not only juſt, but ger ien, and with delght 

profitable, 
XIX. Neither is it to be extended to oaths, either aſſertory or promiſſory, for oaths have a 
Not to Oaths. power to exclude all cxceptions, becauſe therein we have to do not with men only, but 
with God, to whom by our oaths we ſtand obliged, although there ariſe no Rignt at all 
to men: for (as | have alrcady ſaid) it is not ſo in thoſe ſpeeches which are conht med by 
oath, as it is in others; ſor in others it is ſufficient to juſtific us from lying, if the words 
ſpoken be true in any ſenſe, not altogether unuſual ; but in that which is ſworn,it is neceſla - 
ry that out words be plain and ſgnihcant, and fitted to that ſenſe, wherein he to whom we 
ſwear, is thought molt probably to underſtand them, when we may diſcover the deteſta- 
ble impicty of thoſe, who affirm that it is as lawful to deceive men with oaths, as Chil- 
| dren with dice and other toys. 

XX. We know, that there are ſome kinds of fraud, which though naturally permitted, yet 
1 — ate by ſome people and ſome perſons cd; not ſo much for = thing in them that is 
Chan ike unjuſt, as out of either magnanimity of ſpirit, or ſometimes out of a preſumption on our 
to abſtainfrom O ſtrength. There is in ¶Æ ian an excellent ſaying recorded of Pyrhagoras, namely, That 
falſhood and there art two things wherein men draw near unto God, in ſpeaking truth aiways, and in doing 
lies. £ood into all men. For truth (as Jamblicw (peaks) is the Captain or Guide to all vertues 
. whether Moral or Divine. And Arifterle gives it as the trieſt Charatter of a m, 
: perſon, that be loves truth, and to ſpeak his mind freely. Whereas on the contrary , It is, as 
TI Plutarch notes, the badge of a vile and ſervile ſpirit to ye. And therefore (as Arrianus ſpeaks 
os of King Prolemy ) It is worſe in a King to ie than in any other So the ſame Author ſpeaks of 
Lib. 5. Alexander, Nething ſo well becomes a Prince, ſpeaking to his Subjetts, as truth. And eAamer- 
time ſpeaking of the Emperour Julian, faith, Admirable ii the concord that there is between: 
our Princes tongue and hu heart, as knowing, that lying argues a baſe and abjett ſpirit ; and 
whereas it ts fear and poverty only, that makes men lyars, he in ignorant of his own Majeſty, who 
berng a Prince dizdains not to bye. It was Plut archs obſervation of A, That be was ſo 
great an admirer of truth, that he hated lying thou but in jeſl. The like did Probus com- 
mend in Fpaminondas, Adeo veritatis diligens, ut ne joco quidem mec ntirctur; That be was ſo 
great a lover of truth, that he would nat tell a lye, though but for ſport. And as for ſuch as 
are fallacious and deceitful, we uſually actoumt them (ſaith Phils) as baſe and ſordul; truth 
therefore ought much more religiouſly to be obſerved by us Chriſtians, by how much we 


Mar, 10. 16. are enjoined to be lunple and innocent, and forbidden, not only falſhood and — 
N caling, 


——— 
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dealing, but all ide talk and vain babling; yes, and fore we have hm tor or Copy 
to write a ſter, in whoſe month was found no guilc. here fote as LAH faith, Il mar 
that u tr bene, will not ſay with Lucilius, Homer wre oc fanbiari ge off mentivi un; 
When with my friend I tag, I do not he. But rather will thich ν te byes though be 
have ts do with «4 ftramer or an Enemy, and at % time to i thus this, that may occaſion by: 
tem uc fo ſeat. wor by beart things not. Such as dere T/TH 4 Res, was Neoptolemus 
the Son of eAchulr;, who being urged by Ulyſſes, te prece the Foxes tail to the Lyons n, 
made this anſwer - 


Fs audiens que Holes, Larrta ſte, 
Implere fallis oderim multo man's 

Nam fic net ego ſum natns, ut falluciar 
Setter, net olam gentor, ut perlubent u 
At jum paratis vs era, not fran 
Pertrahere rapeum. 


80 likewiſe Horace concerning his Father Achuller, 


Ide non melnſus equo inet væ 
Sacra mentite, maic frriato? 
Troas & tam Priami chores: 
Fallwas anlond foooooommm eee m 
Sed palam captis gravir, &c. 


Whereby he intimates, That Achilles chourh Father of Ncoptolemus , was of that reble 
aud generous ſpirit, that be dudained even vittory it ſelf, if nat «btarned by mere manhood. 


Thus Exripide: alſo, 


Generoſus animus hoſt thus ſurtim necew 


Ie re nejert, 


—— - A gallant foul hath he 
That icorns by ſtealth to Kill his Enemy 


The like we read of Alexander, who being adviſed to circumvent his Enemies by ſome 
wile: anſwered, Se wolle furari vitteriam ; That he ſcorned to ſteal a victory. The like 
Polybucs teſtifies of the Achaians, That they hated to uſe fraud though againit their Ene- 
mies, eſteeming that the ſureſt vittory, which by the confeſſion of their Enennes was ſo. Such 
were the Ancient Romans until the ſecond Punick War, intomuch that Hu appropriates 
this bynour unte the Romans above all Nations ; that thry overcame their Enemies, not Ly cv aft 
er ſubtilty, but by plain force, And when Perſeus the eAfacedonian King, wes deccived 
with the hopes of Peace; the old Senators diſowned ſuch Roman arts, denying that their 
Anceltors (who glocied more in valour than in fraud) did ever manage their Wars, with 
that wiline is which the Carthaginians, or with ſuch deceit as the Grecians uted , with 
whom it was cver held more honourable to circumvent their Enemics by ſtratagems, 
than to overcome them in plain Battel ; adding withal, That ſometimes wit might prevail a- 
gau valour for the preſent \, but that bus courage was for ever queiled who was convinced, that 
wa pious and a juſt War, he was not by fraud, nor by chance, but fiabting hand te hand with 
bus whole ſtrength in plain Battel vanquiſhed : Yea and in latter times, Tau teitifics of them, 
That the Roman prop'e ſought revenge their Enennes, neither by craft nor treachery, but 0- 
enly and by force of Arms, Such alſo were the Tiberines, who always proclaimed as the 
time, ſo the place, when and where they would give battcl to their Enemies. And ſuch 
were the Achaians,as Polylius teſtifies. The like doth Mardonizes in Herodotus record of the 
Grecians of his time. (When James the fourth of Scotland, invaded the North of England 
with a powerful Army, Thomas E. of Surrey ſent an Herald to him to let him know, that on 
the Frid.y following he would give him Battel in caſe he woyld ſtay ſo long in £:/and; And 
Thomas his Son, ſent the King word, that he would ſpare none fave the King himfeif; and 
that he might find him in the van of his Army.) But this (as I ſaid before) proceeds rather 
Tom megranieicy of ſpirit, and confidence in our own ſtrength, than from the juſtice 
the thing, 

As to the manner, how the War ſhould be proſecuted, this rule is pertinent, What is 


Matt. 12. 38. 


Choliaſt upon 
that place in 


Herb. H. 8. 


XXI 


unlawful for a man to do, is alſo unlawful for another to compel or perſwade him to do, We muſt noc 


whereof let theſe ſuffice for examples. It is unlawful for any ſubject to kill his Prince, 


ce a man 


to do that w® 


or to deliver vp a Town or Fort without the conſent of a Council of War, or to FR he cannot law- 
IS fully do. 
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his fellow Subjects. And therefore it is likewiſe unlawtul for me being an Encmy, to 
perſwade another Prince's Subjects remaining ſo todo it, For cvermore, He that oc. 
caſioneth another man to ſin, doth therein fin himſelf : Neither is it ſuſficient to ſay, That 
it is lawful for him that excites ſuch a man to do ſuch a villainous act, to do it himſelf ; 
for it is truc, that it may be lawful for him to kill him, but not to do it in that manner, 
For that of St. Auguſtine is very true, Nihil intereſt utrum ipſe ſcelus commit us, an alium prop- 
ter te admittere velu; It matters not much, whether a man do commit withgdneſs himſelf, oy 
cauſe another to do it for lum. ; 
XXII. But it is auother thing, if ſuch a perſon ſhall freely offer himſelf, without any inſtiga- 
Vet if he offer tion ſrom us; for it is not unlawtul for us to make uſe of him, as an inſtrument to effect 
himſelf, we that, which it is lawſui for us to do, as we have already proved by the example of God 
7 og uſe jumſelf*. Transfugam jure belli recipimus, ſaith Ceſſus; that is, It is no way repugnant to the 
* Lib. 2.4 24, Law of Arms, to reccive Renegadoes into protection, and to make uſe of them, Neither are 
6. 5. ſuch to be deli veted up, unlcis it be ſo agreed by the-Articles of Peace. 


CHAP. IL 


How Subjects Goods become liable to their Princes Debts, 


J. Natirally no man i bornd by the fact of 4a. V. Which is lm il, when the Right is denied, 
not her, but the hur o And whenthat 1s; where 1s alſo ſhewed, that 
il. Jet bythe Law of Natrons, the Goods and | though the thing be adjudged, yet it neither 
Atts of Snbiets, are liable to the debts of | gves nor takes away any mans Right. 
the Pruice VI. That the lives of innocent Subjeits are not 
Til. A. example whereof in the takin? of men liable to ſatiifie the Princes debt. 
Priſoners. VII. The difference herein between the Cri! 
IV. Andin ſeizins their Goods, i Law, and the Law of Nations. 


Naturally none ſome wiicrcot appertain to every War, others to ſome particular kinds of Wars 
bur the Hor only. Let us now begin with genctals. By the bare Law of nature no man is 
— gee — buu.ud by the (act of another, but he that ſucceeds to inherit his Goods; for as ſoon as 
0 Dominion was firſt introduced, it was likewiſe agreed on, That all debts ſhould paſs, to- 
Videſupra k. 2. Ether with the Goods to the next Occupant, according to that old Law-Maxime, Tran- 
ch. 21. $ 19. ſext fructus cumonere; Let the Eſtate and the Charge go together. The Emperour Zeno was 
out toſay, That it was Copcrary to ratural equity, that one man ſhould be moleſted 
for another mans debt. Hence ariſe thoſe titles in the Roman Laws, That the Wife 
ſhall not be ſucd for the Husband, nor the Husband for the Wite ; the Son for the Father, 
nor the Father or Mother tor the Son, Neither as Ulpean ſaith expretly, ſhall any particu- 
lar perſon be liable to the debts of the Commonwealth; that is, if the common ſtock be 
able to diſcharge them; otherwiſe they ſhall, not as individual perſons, but as they arc 
De Ben. { 6. apart of the whole. If any man ſhalllend his money to my (ountry, ſaith Seneca, I ſhall not 
6. a0. acknowledge my ſelf bi: debtor, yet ſhall I wi" i advance my proportion, not as my own debt, 
but to diſengage my Country, And again, S debebunt non tanquam proprium, ſed tanq uu 
publics purtem; What the Commonwealth owes, every particular Citixen owes, not as bis own debt, 
but as bis part of the publick, It was particularly piovided by the Roman Laws, That no one 
of the Villagers (ſhould be obliged for another of the Villagersdebts : and in another place, 
That no oncs poſſe ſſions ſhould be deſtrained for the debts of another; no, not for the pub- 
lick. And in Jaſtiun Novels, Repriſals are expreſly forbidden, and this reaſon added, 
Becauſe it hath no face or colour of juitice, that one man ſhould be the debtor, another enforced 
to pay the delt, where alſo ſuch exattions are called odious. Thus did Theodorick in Caſſiodore 

account it, for one man co be kept as a Pledge or Hoſtage for another. 
il. Although th ſe things be true, yet by the voluntary Law of Nations it may be, nay as it ap- 
Bu by the pears, it hath been, introduced, That what debts ſoever any Civil Socicty, or their Prince 
Law of Nat ſhall contract, cither primarily by themſelves, or be engaged for by not rendring unto o. 
— — thers that which is their tigiit; all the Goods both corporeal and incorporeal of thoſe that 
err. are ſubject to that Society or the Prince thereof, ſhall be liable and ſtand bound to diſcharge. 
Now this ſcems to be inforced by a kind of neceſſity; for otherwiſe the Gap would be ſo 
wide as to let in all manner of injuries. For the goods of Princes are but few, and thoſe 


not ſo calily taken as thoſe ot private mens which are many wherefore it is reckon- 
C 


I. ET us now deſcend to thoſe Rights, which the Law of Nations grants unto us; 
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ed by Juftiman amongſt thoſe Laws which cuſtome had found requiſite to be conſtituted, 
for the relief of humane neceſſity. Neither will this be fonnd ſo repugnant to nature, that | 
it might not be introduced * cuſtom and by the tacite conſent of Nations, ſeeing that Sure- 1171 
ties do ſtand firmly bound for other mens debts, without any other cauſe than by their 

voluntary ſuſception only. And very probable it is that the Members of any one Socie 


may more eaſily be relieved —— „ than Strangers can, whoſe complaints, thoug f 2 
gl 
# 


never ſo juſt, are little regarded in many places. Beſides, the benefir chat atiſeth from 
this obligation, being common to all Nations, they that find themſelves aggrieved by it at 


one time, may be relieved by it ſome other. Nor is this cuitom in force only where there is a 14 

perfect and compleat War between Nation and Nation. (For what is lawful in ſuch Wars $1 

appears by — words of their denunciation, Again#t the ancient Latine People, and Liv. lik f. s bf 
inſt the men of Old Latium, I denounce and make war, {aith the Roman Herauld in Levy. So 


ikewiſe when the Heraulds demand the peoples conſent, they ſay, 1s it your will and pleaſure 

that War be forthwith denounced = King Philip, and bis « Macedomans, and againſt all 4 

that are his Government. S o in the Decree it ſelf, The Roman people do proclaim Pf; 

War againſt the Hermumduliam people, and againſt the men of Hermunduli : which is all one 1 

as what in another place he expreſſeth in theſe words, Hoſtis fit ille, quique intra preſidia ej us & 

ſunt 3 Let him be declared an enemy, and whoſoever bet abs himſelf to his proteftion.) But this cu- 

ſtom is in force even where there is no perfect war abſolutely denounced, but where not- 

withſtandin — of our tight is ary; which is, as it were an 

inchoate and imperſect War. It is worth our obſervation what _— anſwered to Phar- 

nabaxuus, being a Subject to the Perſtan —— Pharnabazus, when heretofore we were friends to plat. Agiſ. & + 

—rðj— endly with all that appert ained unto him ʒ ſo now being his enemies, we Xmojb. Hiſt, | 

uſe a'l his 4s enemies : and therefore — thou art willing to depend upon his protection, we may C. 4 

lawſu'ly weakgn him by thee. The Damaſcene doth prudently diſtinguiſh between 

the taking of Prizes or Reprizals for the recovery of debts, or reparation of damages, 

and the making of War, which he illuſtrates by the example of King Herod, For whom, 

though it were not lawful to mabę war upon the Arabians, yet was it lawful for him, fd A- 

gare, to talę prizes throughout all Arabia for the five hundred Talents due wnto him, sf not | 

— a certain day appointed; for ſo it was expreſiy covenanted between them: and therefore 4 
NED rightly deny that to be the making of War, which was but a juſt and lawful way to re- 

cover his own right. 

A branch of the execution of this right was that which the Athenians called - III. | 
av, the making men Priſoners; concerning which the Attick Law was this, If any man had An example in | | 
been by forcible aſſault killed by a Stranger, the next of kin had a — — men uleing of mes 5 
—— ry and to detain 1 — iſhed, or dehwvered Priſoners 
ap to be puniſhed, Hence we may perceive, That there is a kind of incorporeal right of 
Subjects (that is, a liberty to live where, and to do what they pleaſe) engaged — " 
1 ＋ Society, which to puniſh ſuch of their own Society as ſhall dare to 118 
injure thoſe of another Society; ſo that any of the Members of that Society that ſhall neg- | 
gleCt or refuſe to do it, if taken, may be held in bondage until that Society do what | 
they ought ; that is, until either puniſh or deliver up the Offender. For although the £4 
Egyptians (as Diodorus teſtifies) did maintain, That it was not juſt to impriſon a man 
for debt; yet is there nothing in it repugnant to nature. And the general practice not only 
of the Grecians, but of other Nations, is ſufficient to warrant the contrary. un 
ſtocrates, who was Contem with Demoſthenes, demanded, That a Decree might paſs, 
That whoſoever ſhould kill Charidemnus, ſhould be taken away from what place ſoe ver; 
and that whoſoever ſhould make reſiſtance, ſhould be held as an enemy. In which De- 
s obſerves theſe errours : Firſt, that ¶ Ariſtecrates did not diſtinguiſh be- 
ing to death of Charidemus j juſtly, ſeeing that poſſible it was that 
death; next that he did not require jodgment ſhould firſt be de- 
im : irdly, that not they amongſt whom he ſhonld be killed, but 
being eſcaped into protection ſhould be proſecu- 
his words are to this ſe, If a murther be committed a- 


Jef. Axtiq. 6. x 4 


Ariftocrates his Decree, the 
reaſon ; but for the third, | 
eccidentally, or in the defence of himſelf, I cannot perceive why it ſhould be mentioned, 10 
unleſs it were like an Orator for arguments ſake, rather than truly or juſtly : r Tc. 


- 


— — — — — 
= % 


i 
| 
* 
i! 

| 

+ 

MN 


2 


— pas - — 


5 — ---- 
2 


— 


* 


— 


_— 


— 


— * 


> 


448 


Subjects Goods liable to their Princes Debts, BOOK Ill. 


Vid. lib.2. cap. 


21. Seck. 7. 


ſaid before, That Right which all men challenge of receiving and defending Suppliants, 
doth concern thoſe only whom Fortune,and not their own crimes have made miſerable ; for 
otherwiſe there is the ſame Law for thoſe amongſt whom the crime is committed, as for 
thoſe who reſuſe either to puniſh or deliver the guilty. And ſurely cither the Law it ſelf 
cited by Demoſthenes hath through cuſtom been thus interpreted, or againſt ſuch cavils 
was afterwards more liquidly expreſt ; the truth of one of theſe, none will deny, that 
reads that of Julius Pollux, whole words are theſe, The taking of men priſoners is then law- 
full, when a man having demanded Homnucides, (who have fled for ſafety to others) cannot re- 
cerve them For the right of apprebending three men het agaun#t thoſe, who having recerved malc- 
ſallors into proteition, refuſe eit her to deliver them, or te puniſh them according to Law. The 
like we find in Harpocration , The Right of taking priſoners is a Right to ſnatch away ſome 
men from ſome other City : For it was an ancient cuſtom againit ſuch Cities as recerved Male- 
fattors, and refuſed either to puniſh them, or to deivver them to be puniſhed, to make uſe of this 
Right of Pignoration. The like may be done by any City whoſe Citizen hath been mani. 
feltly and injuriouſly taken away and detained from them. Thus we read, that at C- 
thage there were ſome that oppoſed the * Ariſton the Tyrian priſoner upon this 
ground, That the like would be done againit the Carthaginians, beth at Tyic, and at 9- 
ther Mart Towns, where the Carthaginians »ſed to traffick. 

Another kind of forcible execution of this Right, is the taking of Goods between the 


People of divers Nations, which our Modern Lawyers call Reprizals, or a violent ſei- 


V. 
Our right be- 
wg, 4 4 deny - 
cd, and u hen 
that is. 
Vid.Gailin dt 
pace pabl. J. 2. 
c. 8. . 7. 
Vaſq. Cont. 
il. c. 10. felt. 


41- 


VI. 

This Right 
reachcth not 
to the hife of 
him that is ta- 
ken. 

Book 1. CK. . 
dect. 12,13. 


VII. 
on that is here- 
in made be- 
rween the Lav 
of Nations, and 
the Civil Law 


ring and detention of each others Goods, which the Enyhſh and the Saxons call Wither- 
nam, and the French, (even where it is wont to be obtained from the King) Letters of 
Marque: which alſo are frequently granted, and ate of force, as Lawyers ſay, where Right 
is denied, 

And this may be preſumed, not only when they cannot in any reaſonable time obtain 
judgment againſt a delinquent or a debtor : But when in a Caſe that will hardly admit 
of any doubt, ſentence ſhall paſs plainly againſt Right; for Caſes that are ambiguous, 
the definitive power is ſuppoſed to be in the Delegates, as perſons publickly choſen to 
do Juſtice, whoſe Authority notwithſtanding is not of the ſame ſorce to oblige ſtrangers, 
as their own Subjects; nay, even between their own Subjects, it makes not a debt void 
that was juſtly due: For as Paulus the Lawyer obſerves, Verus debuor, licet abſolutus fir, 
Natura tamen debitor ; He that owes @ real debt, though be be diſcharged by the ſer- 
tence of the Judge, yet by the Law of Nature ſtands ſtill obliged. And when by the injury of 
the Fudge, a Creditor bad taken away from the right Owner ſomething that had not been the 
Debtors, as if engaged unto him: the queſtion being — Whether the debt being paid, that thing 
were to be reſtored to the debtor ; Scxvola d that it ought to be reſtored. But between a 
Subject and a Stranger, there is this di „Subjects are bound up by the Sentence of 
the Judge, though it be unjuſt, io as they can neither reſiſt the execution of it lawfully ; 
nor by Force recover their own Right againſt a Sentence unjuſtly given, by reaſon of the 
eſſicacy of that power they live — But Strangers have a cgercive power, though it 
be not lawfull for them to uſe it ſo ng as they may recover their Right in a Judicial 
way: wherefare in ſuch a Caſe, that both the Perſons, and the moveable Goods of his 
Subjects that refuſe to reſtore what is violently taken away, may be by the like violence 
taken, is not introduced by Nature, but by Cuſtom generally received in all Nations. The 
moſt ancient Example of this we may read of in Hemer Ihads, where Neſtor is ſaid to 
drive away the Cattle of the Elidenſes; becauſe they had before plundered his Fathers 
Horſes: whereupon as the ſtagy goes on, Proclamation was made That every man to 
whom the Elalenſes did owe any thing, ſhould come and put take of-the ſpoil, in ſuch a 
manner, as that * man might have his juſ ian. Another Example we have 0: 
this in the Roman Hiſtory, where Ariftedemus T qunr's heir, ſerzeth the Roman Ships 
lying in Harbor at Cume, which he detained for the Goods of the T arguanes detained in 
Rome, And in Ariftetle we find a Decree againſt the Cothbaginians to ſeize all foreign 
ſhips, if any man had a Right ſo todo. 

It hath haply been believed ſome people, that the lives of innocent Subjects do 
Nand engaged upon the like account, and that haply upon this preſumption, that ce; 
man hath an Abſolute Power over his own life, which Power may be transferred unto th 
Common-wealth, which is very imbrobablc ; and as we have alrcady fad, not conlitent 
with ſound Divinity: yet it may fall out, that ſuch Subjects may be killed, though not 11 
tentionally, yet accidentally, namely, when they ſhall attempt by force to impece th 
execution of this Right. But yet if ſuch a miſchicf may be ſoreſeen, we are obliges by 
the Law of Charity to forbear the proſccution of our Right, as we have clſewhere ſhov 
ed; ſince by that Law, we that are Chriſtians eſpecially ovght to ſet a greater value vpo*! 
the life of a Man, than _= our Goods, as we have elſewhere proved. 

Moreover as well in this, as in ſeveral other Caſes, we mult take heed, That ue 
ſtinguiſh between thoſe things that are properly due by the Law of Nations, 41d © abe 


Tust 
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that are due by the Civil Law, or by a mutual agreement between ſome people. By the 
Law of Nations, all Subjects that are injurious unto the Subjects of another Prince are 
liable to this Law of Reprizals, cſpecially if they have occaſion to reſide there, whether 
they be Natives or Strangers; but not if they be only Travellers, or ſojourn there but for 
a little time. For theſe Pignorations are of the ſame nature with Taxcs, which being 
raiſed for the diſcharge of publick debts, are impoſed on ſuch as are conſtant Inhabitants, 
and not on ſuch as are Sojourners, and ſo ſubject to the Laws of the place for a while only. 
Neither ate the Perſons or the Goods of Embaſladors, being not ſent to our Enemies, any 
wayes liable to this tight of Pignorations by the Law of Nations; as alſo in many places 
the perſons of Women and Children are by the Civil Law often exempted : But even the 
Goods of ſuch as addict themſelves to Learning or to Merchandizing, may by the Law of 
Nations be taken by any, as their perſons alſo were at Athen. But by the Civil Law of 
many places, this Right of ſeizing Goods or Perſons, mult firſt be demanded from the 
Supreme Power, but in other places from the Judges. By the Laws of Nations the Pro- 
priety of things taken paſſeth immediately to him that takes them to the value of his 
principal debt, together with his charges, ſo as the remainder ought to be reſtored. Thus 
did the Yenetians to the Genoeſe, as Gregoras relates ; Whoſe ſhips, ſaith he, being raken at 
Galata, l:den with Wheat, Barly, and Salt for Fiſh, whereof the Lakgs of Copais, and Mzo- 
tis, and the River Tanais affords great plenty, they did not diminiſh the leaft part of the Goods, 
but took, great care to preſerye them, until having received their juit debts, they reſtored all they 
had taken entirely. By the Civil Law they that have any ſhare in the Prizes taken are uſu- 
ally cited, and being adjudged lawfull, they are by publick Authority fold and divided 
among ſuch as are concerned in them. But to be better informed in theſe and the like 
Caſes we mult conſult ſuch as have treated of the Civil Law, eſpecially Barrolus, who hath 
written much concerning the matter of Reprizals. One thing I ſhall here add, becauſe it 
ſerves ſomewhat to allay and qualihe the ſeverity of this Law, in it ſelf too rigid, name- 
ly, That they who either by the non-payment of what they owe, or not doing that which 
is — to ſuch as they have wronged, do occaſion the ſeizing of their fellow-ſubjets 
Goods, arc bound by the Laws both of God and cf Nature to make ſatisſaction for thoſe 


joſſes, which other men through their faults have ſuſtained. Thus Plutarch of the Sy- cyner. 


rium, Many of them, faith he, would not contribute money, but commanded thoſe that had 
| tit her recerved or taken away other mens Goods 19 repary their loſs, 
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CH AP. III. 


Of a Juſt or Solemn War, according to the Law of Nations ; 
and of its Denunciation. 


I. That a Solemn War by the Law of Nation: 
ourht to be between divers people. 

Il. A diftinition between a Nation, though do. 

ing unjuſtly, and a company of Thneves and 

Pyrats. 

III. Ter ſometimes there happens to be a change. 

IV. It uw requiſite to a Solemn War, That be 
that makes it ſhould have Soveraign Power , 
and bow this 115 to be underſtood. 

V. And that the Way be ſolemnly denoxnnced. 

VI. Whereunto what by — — ure, 
and what the Law en. 
required, 7224 inctiy. * 

VII. The denunciation of War 1: ſometimes com 
dutonal, ſometimes ſimple and abſolute. 

VIII. Ins denunciations , what belongs to the 


War is oft-times ſaid to be Juſt, not 


Civil Law, and not to the Law of Nat:- 
ons. 

IX. War being denounced againit a Prince, is 
denounced alſo ag, bus Subjetls and Aſſo- 
cates, fo far forth as they follow him. 

X. But not as by themſelves conſidered ;, this 
illuſtrated by examples. 

XI. The reaſon why denunciation is requiſite to 

effelts of War. 

XII. That theſe effeft; are not to be found 1 
other Wars. * 

XIII. Whether a War may be made as ſoon as 
it i denounced. 

XIV. Whether again#t bum that hath violated 
the Rights of Embaſſadors a War may be 
made, though not denounced. 


om the Cauſe that excites it, nor from 


VV have already ſaid *, That — the Opinion of the beſt Authors, a 


thoſe Heroick Actions that are done in it, but from ſome 
Right which one War hath more than another. But what manner of 


uliar eſſects of 
ar this is, is beſt 


underſtood by the definition which the Romans give of an enemy, Heſtes ſunt qui nobis, aut 


ſpeaks Uf 


to the very ſame 
ve to thoſe 


by Robbers, is not a 


lice bellum decernimus ;, They are Enemies, faith P 
denounce War, or who do the like againit u the reſt ate but Pyrats and Robbers : 

: Wherefore as he there 
take him, neither necd he recover his freedom by 
L. Poſilimini= the Right of Poſtliminy, as one that returns out of Captivity doth. A Piratis aut latrombus 


„ Kant whom we 
s, He that is taken 


ut, laber permanet, \aith Panims the Lawyer; He that is taken priſoner by a Robber 


c 
= py fon 


War by the Germans, or by the Parthians. 


t loſeth not thereby the priviledge of a Citizen, as he doth, that is taken pri- 


Whereunto we may add that of UL 


pian , In Civil Diſſentions, although the Common Wealth be dangerouſly wounded, yet 
doth not the Conteſt extend to the ruine of the State; they that betake themſelves to ei- 
ther part are not ſuch mortal Enemies, as they are to whom the Right of captivating men, 
and of Poſtliminy belong: And therefore though they be taken and fold, yet whenſoever 
they ſhall recover their liberty, they ſhall not need to petition their Prince to reſtore them 


to their Freedom, becauſe they 


never loſt it by a juft Captivity. This only is to be ob- 


ſerved, That under the Example of the People of Rome, whoſoever in any City or Com- 
mon-wealth hath the Supreme Power, hath a Right to make a Juſt War; according to 


that of Gcero, Ile boſtss et, qua habet R 


cam, Cariam, rain, Cc. He is account. 


ed an Enemy who enjoys a Common-Wealith, a Court, a Treaſury, the Conſent and Con 
cord of Citizens, with ſome regard had, if the matter require it to Peace and Leagues : 
The word Heſtis, ſignifies properly an Equal, which Pyrats and Robbers cannot be to So- 
veraign Princes; and therefore they cannot be ſaid to make a Juſt Mar. 

Neither doth a Common-wealth ceaſe to be a Common. wealth, becauſe ſome Acts of 


A diſtinction Injuſtice are publickly and generally committed by 
a N+ deemed a Civil Society, becauſe haply they do obſerve ſome kind of _— berween 
themſelves, without which no Society can poſſibly long ſubſiſt: For the 


(as Procopins ſpeaks *) Tarba hominam, Lege 
Company 
the Law : whereas the former, 


of men aſſociated under a Law, b 
though guilty ſometimes of ſome injuſtice, and ſo not 


them; nor are Robbers or Pyrats to be 


latter are not 


2 ſed wnuſftiti« cauſa, in umu cu 


to defend themſelves againit 


orced ro wmte, 


without ſome faults, yet do they aſſociate for the defence of their own Right, and do 


Right unto Foreigners, t 
—— in many places is al 
and Agreements 

by them uſed. This the Scholiaſt upon 


which they have made with c 


— not in all things according to the Law of Nature, 
t obliterated ; yet certainly according to thoſe Covenants 


Nation, or according to the Cuſtoms 
s obſerves, That whilſt the Grecra#7 


preached Pyracy as a lawfull Calling, they at the ſame time abſtained from Murther, from 


robbing 


__— a - 
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robbing oy night, and from driving away the Oxen that plougacd the eaith, And Strabo 14h, x, 
records it of divers other Nations, who though they lived by Piracy ; yet as ſoon as they 
returned home, would fend to the right Owners, that it they would they might redeem 

theit Goods at indifferent prizes. And hitherto we may alſo teſet that of Homer 


Ipſs ctiam rapti avids , qui aliena pererrant 
Luttora, conceſſu Superitm ſi prada reperta ef, 
Nawbus impletis abeunt, & vela retorquent : 
Quippe Deos metuunt, memores ſands atque nefandi. 


Greedy of Gain to foreign Coaſts they ſtray ; 

It by their ſtarry Guides they find a prey, 

With ſails retort they go, their Ships full fraught, 
Fearing the Gods, minding what's good, what's nought. 


The Ancient Normans accounted Piracy an honourable Trade to live by. And Plutarch 

notes of the Scip:i, that they were extremely corrupt (yet a Commonwealth) although 

they robbed even ſuch Merchants, as came in a friendly way to trafſick with them; but 

in Morals the principal part gives form to the whole: And as Cicero well obſerved, Be- be fdthus. 5, 
cauſe it cont ani the moſt parts, and ſpreads fartheit, therefore it gives denomination to the whole. 

To the ſame ſenſe is that alſo of Galen, In temper aments the denomination is always taken from 

that which in the greateſt portion. Wherefore Cicero is very crude in his expreſſion in ſaying, 

That when the King is unjult, the Nobles unjuſt, and the generality of the People fo, it 

is not ſo properly a corrupt Commonwealth, as none at all: which ſentence of Cicero's, St. 

Auguſtine thus corretts, Neither can I therefore ſay truly, that that people are no people, or ne Civit, Dri 
that Commonwealth no Commonwealth, ſo long as there remains any ſociety of a rational multitude, lib. 19. 6. 24. 

. wnanmouſly conzregated for the mutual defence of ſach things as they love, A Body though dif. 

eaſed yet remainsa Body; and a City is ſtill a City fo long as ic hath Laws, and exccutes 

ju1gments, and hath other means necellary for both natives and ſtrangers, to preſerve or te. 

cover their juſt Rights. That which Dion Chryſoſtome obſerves, comes much nearer to truth, 

who tells us, That the Law (eſpecially that of Nations) is in a City, as the Soul in an 

humane Body; ich being taken away, it remains no longer a City. So likewiſe Cicero Lis. 19. #p. 1. 
in another place, There were neither Laws nor judgments, nor any ſign to ſhew that there was 
a Commonwealth. Ari ides in tus perſwaſive Oration to the Rhodians for Peace, proves 
that many good Laws may very well conſiſt even with Tiranny. And Ariſtocle informs us, £55. 5. 4: rip 
That he that ſtrains the power, eithet of the Nobles or of the People, to too high a key, 

marrs the Harmony of good Government ; and firſt corrupts the Commonwealth, and then 

deſtroys it. Let us illultrate this by examples: That they who ate taken by Robbers, are 

not made ſlaves, was (as we have ſaid) the opinion of C. But if a Roman Citizen 

was taken by the Germans or Parthians, he lolt his freedom; and yet among the Germans, 24.5. 

the Roberies that were done without the bounds of the City were blamcleis, which are 

Ceſar own words. Tacitus records it of the Garamantes, that they were, Gens Latroci- 

ni fert um du, ſed eus tamen; A Nation wholly addicted to Roberies, but yet a Nation though. 

The lllizians ſpoiled all they met at Sc a without regard; but yet to him that ſubdued 

them, was a triumph granted, which was denied to Pompey who had purged the Sea of Pi- 

rates. So great is the difference between a Nation though corrupt, and a company of men 

combined only to do miſchief. : 

Yet a change doth ſometimes happen, not in particular perſons only; as in Zephtha, Ar I. 
ſaces, FVartatas, who of Captains over Thieves and Robbers, became lawtul Commanders; ver there oſter 
but in Societies alſo - As when a company of Robbers or Pirates ſhall forſake that wicked happens 
kind of life, and unanimouſly betake themſelves to a Civil Government, an example charge. 
whereof we have in the Mamertincs. St. A auſtine concerning Robberies ſpeaks thus, When 
ths miſchief by the concourſe of men of deſperate fortunes, grows ſo great, that they bet ab themſelves 
to ſome certain place to inhabit, and there buald Cities, raiſe Forts, and thereby are able to ſubdue 
VV ations ;, then it aſſumes the title of '« Kingdom or free State: Not, as St. Auguſtine goes on, Pt cirt. Dui, 1. 
that they ceaſe to be what before they were ; but becauſe what they formerly did through fear, and 4+ & 4 
therefore ſecretly, they now de with boldneſs and confidence, It x41 4 bold anſwer, that Diome 
des the Pirate made to Alexander the Great, when he demanded of him the reaſon why he fo 
troubled the Sear, For the ſame (ſaith be) that then doſt the World: But becauſe I rob with one ſingle 
Ship, I am called a Fire whereat thou, becauſe with a great Fleet, art therefore ftiled an En- 
peroxr, But that which makes this change according to what is here intended, is not fo 
much their impunity as their repzntance. For this St. Auguſtine requires, that deſerting 
their wicked courſes, they live together under ſome who!ſom Laws, according unto which, 
juſtice may be adminiſtred, as well to ſtrangets, as natives. 


Mm Who 
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Iv Who they are that have foveraign Fower we have already ſhewed, from whence we ma 
A ſolemn War alſo collect, That be that hath that power but for a part, may for that part make a juſt 
ought robe he · Wat; much more, they who are not Subjects but Confederates, though on Articles very 
— lch 25 unequal. Thus were all the Wars between the Romans and their Confederates, the vol- 
— cen ſciaus, Latines, Spaniards, and Carthaginians, juſt, though their Confederacics were made 

on very unequal terms, as we may collect qut of Hiſtories. 

V. Neither is it ſuſſicient to denominate a War, in this ſenſe juſt, that it is made between 
A ſolemn War ſuch as have ſoveraign Power : But as we have beard before, it muſt be publickly declared ; 
muſt be de- yea ſo publicxly, that both partics may have equal knowledge thereof, which Eu calls 
pray „ the proclaiming of War, Beda inſerre non ante denuntiatum, di I un ; To make War 

unn before it be denounced is unjuſt to exerciſe Hoſtility without denouncing War or requiring 
ſatisfaction, is not done like a Chriſtian, nor allowable by the Law of Nations; as the 
cand. Elir, an, Engliſh Ambaſſador told the Emperour of Raſſia, And theretore as Cicers well obſerves, 
1582. Toe determine of the equity of a War, was a Right proper to the ({olledre of Her aldi winch was a+ 
mone ſt the Reman beld very ſacred ; thereby groumg us to underſt and, that no War conld be juſt, 
but that which was made, cut her for the recovery of rt j an aft by taben away, er pobluckly de- 
creed and ſolemn'y proclaimed. Not ſo clear is that of an Ancient Writer, quoted by %- 
dore, That War 11 juſt which is made by publick Eau, cither for the recovery of our own, or 
for reell an invading enemy. Ly deieribes a juſt War thus, That War winch is egen 
decrerd by publick, FA, and jolemiily denewneed, 11 juſt ; that is, it it be ſo done by ſuch per- 
fons as have the ſupreme Authority. And the ſame Avthour having firſt declared, That 
the E pirots had waſted the Territories of Arbens, faith, That the Athenians were forit lug 
ly mcenſed = the E and afterwards by the Decrees of their Cities, firſt volunt aridy 
deut td, and then wared ag ami them @ juſt War. 

VI. For the clearer underſtanding of this and the like places, which concern the denuntia- 
Wherein what tion of War, we muſt accurately diſtinguiſh what things are due by the ſtrict Law of Na- 
» required by ture, and what things are honeſt and commendable, though not by nature due ; Third. 
— ly, What things are by the Law of Nations required to the obtaining of the proper c ect 
by the Law of Of the right of Nations ; and laſtly, What things do ariſe from the peculiar Laws and Cu- 
Nations, ſtoms of ſome people. By the Law of Nature, where force cannot be repelled but by force, 

and where puniſhment cannot be demanded but of him who is the Offcnder ; there the de. 

1. The Inva- nouncing of War is needleſs. Sthenelardas in T ; plcads thus 7, Nox eff quod verbni & 

der may he te- jwdens diſceptemus nhtraverba laſt, Tu am to conteſt with words and arguments, when the wrongs 

Fe without \pþich we manifeſtly ſuſtain, are more than verbal. Thus likewiſe do the Platcans in the ſame 

cing of war, Authour plead “, By that Law that in recerved by all Nations, „ Lowful to repel bam by force 

+ Lib. 1. that ſhall moade us liks an enemy, So Flaum in Diodoras T, calls all, both Gods and men, to 

* Lib. 3. witneſs, That according to this Law, the King, and net himſelf, was the Argreſſor. And it 

Eren. uu. fo, then as Li in Halicarnaſſenſis notes, Every man that 11 by a War dune, may right 

_ himſelf upon lum that beganit. And as «Alan out of Plate, (upd ad propulſandam win ſaf- 

AT cipitur Bellum, non a Caduceatore, ſed 4 nature indicitzr i, That war that it made againft an In 

vader, needs no other Hera'd to proclaim it than natare it ſelf. And herein is that of Dion 

Chryſoftome verified, That many wars are made, which were never denounced. Neither is there 

any thing elſe that Livy blames in Afenipper King Antrocha/'s General, but that he bad 

ſlain certain Romans before any war was denounced, or any hoſtile act had proceeded fo 

far as cither to the drawing of a weapon, or the cffuſion of bloud in any place; intimating 

thereby, That i ither of theſe caſes that ſact of Ai had been juſtifiable. Neither 

So may the doth the Law of ature neceſſarily require, That the right Owner being to apprehend what 

right Owner is his own, ſhould firſt denounce war, or declare his intention before he do it But ſo often as 

his one thing is to be taken in lieu of another, or the Goods of a Debtor attached for a Debr ; 

there a predemand is neceſſary : much more is it neceſſary when the Goods of Subjects 

are to be ſeized for the Debt of their Prince, that thereby it may appear, That we had 

But to recover no other means or way left, but by war to recover either our own, or what is due 

a Debr, or one unto us. For the right that we have in the things ſo ſeized, is no primary, but a ſurrogated 

rung for 209- right, as we haveelſcwhere declared. The like may be ſaid of him who bath the ſupreme 

mani is necef. Authority, who cannot juſtly be invaded ſor either the debts ot the faults of his Subjects, 

until ſatisſaction hath been demanded ; which if denied, renders the Prince alſo culpa 

ble, either by participating with them in the wrong done, or at leaſt by omitting what he 

2. What in ought to do, according to thoſe Rules which we have clſewhere given. Nay farther, 

theſe caſes Na- even where the Law of Nature doth not require any ſuch demand to be made, yet may 

— "quires it be done both honeſtly and honourably, to the end that men may be more careful to ab 

be Alne be. ſtain from giving offence ;, and that thoſe already given, may be expiated by conf. ſliun and 

neſtly and lau- ſatisfaction : according to thoſe Rules which 1 have alrcady preicribed for he p ever- 

_ F- tion of thoſe miſchicfs which do uſually accompany War, whercunto evcn that allo ap: 
It. Us 3+ CG . 

23. fal. 7. — xtr. 
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Extrems prome nemo tentavit ce. 
No man at firſt unto extremes will ye 


When all Ifracl were ready to fall on the Cibeonites to revenge the outrage done to the 
Levites Wife, the Elders reſtr ained them, urging, That ut war not fit that they ( who were for- Dent. 25. U 
budden by the Law, raſh y to make war upon Str 1, though juſtly provekgd, till by ther Am Pk Att © 4+ 
baſadourt they bad ſonrbt all meant to induce them to ds them juſttce ) ſhould nu fal 
wot ther Brethren, until they bad firſt beard their grievances and demed ſati:fattion. And 
as to that Command — God gave unto — li: aclites, Dons 20. 2, namely, That be- 
they fought again , they ſhould offer them peace. It was peculiarly given to 
22 and — = all to be — the Law of Nations. Nor 
was that peace which was ſo offered an — — but on this Condition, That they 
would ſubmit and pay tribute When Cyrus had march*d with his Army into eArmenta, xinoph. Hi 
be forbore all hoſtile acts till he had ſent Ambaſſadours to the King to require of him 2. 
the Tribute and Succours by the League due; efteeming it (as NJenophon, ) more 
frieudly thus to proceed, than to att farther, witil be bad declared the ground of the War. Ne. 
verthelefs by the Law of Nations, as to thoſe peculiar eſſects of a juſt War, a publick de- 
punciation is in all cafes requiſite, if not on both ſides, yet on one. 

This denunciation of War is ſometimes conditional, and ſometimes abſolute. Condi VIL 
tional, when reſtitution or ſatisſaction is demandet! at the ſame time when the War is de- War denoun- 
nounced. Now the Fecial Law (whereby the Heralds ate guided) do under the Notion of ced ſometimes 
things demanded, comprehend not only a vindication of what is due by the right of domini <2ndidonally , 
on, but the perſecution alſo of whatſoever is due, eithet = any civil account, or by reaſon cue. 
of = crime committed, as Serv rightly expounds it. Hence it is, that in all ſuch Condi- 
tional Denunciations we read either of ſome things to be reſtored, of ſome damages to be 
repaired, or ſome Offenders to be delivered up; unleſs they from whom ſuch Offenders are 
demanded, ſhall chuſe rather topuniſh them themſelves, as we have elſewhere faid. And 
that this folcmn Demand of things was called Clrigationem, ot a — War, Pliny 
teſtifics in theſe words, Er Legati cimm ad Hoſtes clarigatum mittereutur, id eil, res rapt as clare 111, 11, 2 
repeticm, won wtique Virbenarins vocabatur , And Ambaſſadous, when ſent to thei enenne? 
ts demand with a (ond voice reſtitution of things taken agpay by force, 7 them was called 
Verbenarius, an» Herald, becauſe be was always crowned with Forum. in another place, 
ſpeaking of Vervin, he faith, That it is that Herb which Ambaſſadours and Heralds do uſually , .. | 
carry with them te their cure, as we have elſerrhere ſhewed. One example of this conditional © * 
denouncing of War we have in Ly, in theſe words, Which injuries, wileff redreſſed by thoſe a 
that ccc aſſio oll hne, they are reſolved with all their power torevenge, Another we have in Ta- . 
c Ni fe 19 17 ma's! pr eſunant, nſurum pr, Cede ; Unlefi puniſhment beunflalted on 
the Malefaitori, they will ſer then revenge by War. And of this kind of proclaiming War we 
— an ancient Precedent in E „ where Theſe: gives this Charge to his Ambaſ- 

urs : 


cia Theſeus qui tenet Regis ſola 
flamme poſert mortues ; quod ft datur, 
Sit ance fecit Cc Evrechtidiin tabs. 
Hes ſi probantur, tam refer retro pedens x 
Ken neme paret, verba fint hat altera 
Tam mox ut Arma „ expeltent mee. 


All which Fh rehearſing the ſame Story, abreviates in this Verſe, 
Graves for the ſlam, or War gan Thebes proclaim. 


A pure or abſolute denunciation is that which is eſpecially called an lndiction or Proclama- The Greens 
tion, which is either when the other Party hath already begun the War (which is that calls this jor 
which in /fidere is called a War to repel the torce of an invading Facmy j or when he him- 12 
ſelf hath committed that which deſerves to be puniſhed. Sometimes after a denunciation — 
that is conditional, there follows another that is pute and abſolute, though not neceſſari — 

ly, yet redundant iy. Hence ar iſeth that uſual Form, Teſter bune Populum injuſtum eſſe, neque 

u reddere ; I declare thit Nation to be unjuſt, neither will they do right. And this other 

Form, Conc which matters, differences and canſer, Remonſtrance bath been groen by the 

Cref Her ald at of the People of Rome, ts the Chief Herald at «Arms of the Ancient La- 

es, and of the People of the Ancrent Lanes |, but yet neither have they paid, gien or done 

any of theſe things which they bave pad, groen or dune: wherefore 1 ds judge, agree and 


dun, That ſatufaltion be ſought by an ogen and « felt War Whereanto we may os 
ry 
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third Form, which follows, Becanſe the prople of the Ancient Latines have injured the people 
of Rome, and failed in what they onght to have done, and becauſe the prople of Rome bave 
decreed to makg war againſt the Antent Latiner;, therefore 1 and the peigie of Rome ds de- 
nounce and make war apainſt the Ancient Latines, But yet that the denouncing of War is not 
in this caſe (as | have ſaid) preciſely neceſary, is plain by this, That it is ſuftcicnt if it be 
proclaimed but at the next Garriſon. For thus it was adjudged by the Heralds, as ell ia 
the caſc of Philip of Ae, asafterwards in the caſe of + Since be u fir ft to 4. 
nownee the War that ſerks ſatiifaltion by the War. Nay, the War that the Romans made 
agaidſt Ire was denounced but to ong of bis Souldiers, and that in the Flaminian 
Cirque only. Beſides, this alſo gives an occaſion to another needleſs Obſervation, That 
War is ſometimes ſolemnly denounced on both fides ; as that Peloponefian War, which 
was made berwcen the Corcyrians and the Corinthians ; whereas had it been proclaimed 
but on one fide only, it had been ſufficient. 

VII. That Hcralds were uſually ſent to denounce War among the Greciars, clad with party 
3- In denoun- coloured Coats, and armed with à bloody Javelin by the H quret firſt, and afterwards 
cing War what in imitation of them by the Romans, That there ſhould be a ſolemn renunciation of all 
the Ch end forracr friendſhip and alliance, (if any ſuch there were) aſter thirty Cayes demand of te- 
whatbythe law Paration for damages received; And that the King of the Heralds ſhould again thraſt 
of Nation. His Spcat into the enemies ground, as Serve = he ninth of Firgils A ncads records, 

and the like, are not dictates of the Law of Nations, but ate Ceremonies arifing from 
the Cuſtoms and Inſtitutes of ſome particular Nation, many of which Arma confef- 
ſeth, were antiquated in bis time, and fone of them grown out of uſe even in Fore's. 

$4. The third Punick War was as ſoon made as denounced, and it was the Opinion of Age. 
t in Dion, that ſome of thoſe Ceremonies were peculiar to popular States only. 

War being denounced againſt him that hath the eme Power in any Nation is pre- 
ſumed to be denounced allo againſt not only all his Subjects, and againſt all that ſhall af 
tet wards adhere unto him, as being bis Aſſociates, And this is the meaning of our Mo- 
dern Lawyers, when they lay, Difpdato Proneipe, difodati fact ener adberenter;, War Fre- 
claimed againit a Prince, tt prodiaumed alſo aganſt a1 that ſhall fide with kim + For Diff 
dare with them is te proclaim War, which is to be underſtood of that very War which is 
made upon him againſt whom it is denounced : As when the Romans denounced War a. 
gainſt Anriochws, they thought it needleſs to denounce it againſt the reha allo fe- 
rately, who had publickly cſpouſey eAriochas his quarrel; for ſay the Heralds, The 
Atte ian bave ſpared us that labs. r, by devornomns War againſt themſelves. 

But that War being ended, If any other cither Prince or People are to be invaded for 
Saccours ſent unto our Enemies during that War, we ought to denounce that War a 
new, if we cxpect the effects proper unto a Juſt War by the Law of Natiqus : For ſuch 
a Prince or State ate not then to be looked at as Acceflarics, but as Principgis, Neither 
is it the proſecution of the old War, but the beginning of a new : Whercunto, as the 
Law of Nacions requires a ſolemn indiction, ſo by the Civil Law of the Reomars was it 
not to be undertaken , untill it had the Warrant of a new Decree frem the People. 
Wherefore the War that Afanlus made ageinit the Galle Cracau, and that which Ceſar 
made againſt f were not juſtifiable by the Law of Nations. And whereas when 
the content of the People of Rome was asked to make War againſt King Auch, the 
queſtion was put in this form , /r it your Will and Pleaſare, that War be made agu King 
Antiochus, and agamnit all that ſhall fide with kim 7 (Which was allo the form uſed in the 
D-cree againſt King Perſew,) it ought to be underſtood with this limitation, namely, ſo 
long as that War ſhall continue with thoſe two Kings, and with thoſe who art truly and 
really engaged in it with them, 

Now the reaſon why a Solemn Denunciation is ſo neceſſarily required unto ſuch a War 
as by the Law of Nations is Juſt, is not (as ſome thihk) to prevent deceit aud treachery ; 
for this is better referred ro Magnanimity than to Juſtice. Thus have we read of fome 
Nations ſo confident of their own ſtrength, that they have appointed the time and place 
long before, when and where they would give their Enemies battle As Platarch tells 
us, that the Romans did to King Porſerna f. Thus Themes Earl of Sarrey ſent an Hera'd 
to James the fourth King of Scarland, to let him know, that on the Friday following he 
would give him Battle, if he would ſtay fo in England and Thema his Son, then 
Lord Admiral ſent the King word, that be might find him in the Van of his Army; as 
Herbert Records it in his Hiſtory of Henry the Eighth, pag. 43. But the true reaſon is to 
remonſtrate unto all Nations, That the War is not raſhly or upon any private ends, 
but with the Conſent and Approbation of both Nations, or at leaſt of thoſe who have the 
Supreme Power on both ſides. For from hence at iſeth thoſe c ſſecti proper to a Juſt War, 

. Which in a War made with and Robbers, or in a War made by & Prince agialt 
his own Subjects will not be And therefore Seca did well diſtinguiſh between 
4 War denowneed againit Forngners, and that made againit Subjeits or Citizens. —_ 
» 
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Now where ſome note, and by examples teach, that even in fuch Wars as theſe, what= XII. 
ſoever is taken away immediately becomes his that takes it : 1 anſwer, That this is true Which are nor 
— ite cute, end — 2 the Law of Nature, but not by the Den 
Law of Nations, which makes proviſion for the ſafety of Nations only, and not of t 0 


who are cither no Nation, ot but a corrupt part of one. They likewiſe are in an errour, 4. Gent. l. 2. 


who conceive, that in a War undertaken for the defence either of our own or our <& . 
Goods, there needs no Denunciation; for even in ſuch a War Denunciation is altoge- 
ther neceſſary, though not ſimply, yet to the obtaining the eſſects proper to a Juſt War, 

2s we have already hinted, and ſhall bercafter mace filly cntata. 

Neither are they in the right who hold, That War cannot juſtly be as ſoon made as it XIII. 
is denounced, which did againſt the «Armenians, and the Romans againſt the Car- Whether 2 
thaginians, as | faid before. For the Law of Nations requires not that any time ſhould — 
de allowed, the War being denounced ; yet notwithſtanding the nature and quality of the gerounced. 
buſineſs may haply require that ſome time be given, as in caſe Reſtitution be demanded, 
or puniſhment againſt an Offender, but not as yet denied: For in theſe Cafes convenient 
time is to be granted for the doing of it. 

Nay, thoug the Rights of Embaſſadors ſhould be violated, yet it will not thence fol- XIV. 
low, That 6s the analning thoſh Tilt, which are proper to a juſt War, Denunciation is Whether itbe 
not neceſſary ;, for it is ſufficient if it be done either by Citation, Declaration, Proclama- 92,25 icnoun: 
tion, or any other ſafe way or means, as is cuſtomarily done in ſuch places, whereunto gighe of Em- 
we cannot without danger approach. eaten be 


— run; 


— — — ——¶4——̃— — — — 


CHAP. IV. 


That in a ſolemn War, the R_—_ Enemies is by the 
Law of Nations granted. 


I. The Hell. of 4 ſolemn War generally er- X. Tea, ante Captive and that at all time? * 


b XI. Tea, even unte 41 are to yo 
IL The word Lawful dftinguiſht, into what — — (OM A 
may be done without blame, though it may be XII. Alſo ante ſuch ar ſurrender themſelves 
etherwiſe 5 and what 1 withonr c omdit ion. 
XIII. That this Right owrbe not to be refered to 
the eff ett; of A jelemn War generally 


a any other cauſe, as to Retaliation, Obſtine- 
confudered, are therefore lawſul becauſe n- cy, &c. 
, XIV. That thus licence may be extended even to 
IV. Why ſach felt: were introduced. Hoſt ages. 
V. Drivers t s concerning theſe H. XV. By the Law of Nations it i forbidden 
VI. Inthis 11 4s of to bi, er 9- ro Payſon 
ther way: to diſtreſs all that reſide in an XVL Or eien either Waters or Wea 


meet T erritornes, pos. 
8 if they came thither before the | XVII. But not any other ways to cerrupe their 
a, Waters. 

VII That the Suu of an — may in | XVIIL Whether the Law of Nations will ad- 
any place be aſſaulted, unleſs protetted by the mat the of an Enemy by a private Mur- 
Laws of 4 foreign rue. therer, explas 

IX. That this licence extends to Women and In- | XIX. Whether the raviſhing of women be per- 
fant: mitted by the Law of Nations. 


_—_ upon this Verſe of Nil, 
Tum certare adus, tum res rapmſe licebit, 


Then lawful twas to fight, to kill and ſpoil. 


— fecial Laws from Ac Martins, and ſo upwards from the «£quacele, tells us, 
That great injuries were done unto the Remant by any other Nation, the Pater patra- 
tus, or 2 of he Calledge, with ſome —_— rad,, whoſe office it was to com. 
14 4, aud denounce War, went to the borders of that Nation, and there with a loud 


wore med the canſe of the War ; and if they did not reſtore the things takgn, 9 


LOSS 
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offender within thirty days, then be caſt a Javelin inte their Territories, which was the * 
ing of the War ;, that done, it was lawful for them to bill and pe. He had before ſaid, That 


the Ancient under Res wer of eee. of imaries;, and under Res reddere, the 
attion 
aly 


reſtoring things, all manner „ though there were nothing at all of rapmne in the caſe 
Whence we learn that a War denounced between tWo Nations, or their chief 
Magiſtrates hath ſome peculiar effefts ; which War in its own nature cannot challenge, a/l 

which are — agreeable to what we have already quoted from the Roman Lawyers. 
Which s ot Vu that we may the bettet undetſtand, we mult note, I hat the 
word — is taken in a twofold ſenſe ; for in the firſt place, that is ſaid to be lawful 
which is altogether juſt and honeſt, though haply ſome other thing may be more com 
mendably done; in which ſenſe $* Pax ſpeaking of things in themſelves inditicrenr, faith, 
+ All things ave lawful for me, but all things are not expedient As tor example, to marry is 
lawful, but to contain if it be with a pious intention is more laudable. For as Tertalhan 
well obſerves, Continence would loſe her beſt evidence, if to marry were unlawful, Vo gin, ſaith 
St. Hierome, deſerve the greater honour becauſe what they may do without ſin, they volunt arily di 
 dain, And again, All thoſe ſupereminent vertwes that lead to perſettion,are left a; Arbitrary to our 
Auditors: Nulla tibi imponitur neceſſitas, ut voluntas premium conſequatur z No neceſſuy 
is impoſed on thee, that what theu doſt truly, may receive the greater reward. St. Chryſoſtome 
ſpeaking of Matrimony ſhews, That although it be lan ſul, yer it is better to abſt, ; and yet in 
his expoſition on the ſeventh to the Romans, he faith, That to them that do not what they are 
commanded, Hell is denounced \, thereby ſhewing, that —— commanded, are not of 
the ſame nature with thoſe that are left to their own free choice : As Virginity and the renoun- 
cing of our poſſeſſions, becauſe thoſe that are commanded muſt of neceſſity be done. Aud there- 
fore in his ſecond Oration concerning Faſting, He placeth Virginity without the liſts ; and a- 
bove that which we are commanded 7 ſtrive ſor; unto which, as he that can attain, ſhews bis 
Chriſtian magnanimity;, ſo he that ſhall fall ſhort of, eaſily obtains pardon. And in this ſenſe 
-— ſecond — lawful, — a. to 1 — with one only were 
Strom. 4- much better, as Clemens Alex andrinus rightly ſtates the Queſtion; where ſpeaking of a man 
See Grat. out that had contracted a ſecond Marriage, he faith, That although therein be ſinned not, be- 
of St Aug. c. cauſe there was no Law that forbad it; yet could he never attain unto that perfection of holi- 
2 e 1th, , that the Goſpel ſeemed to commend unto us. So for a believing Husband to put away his 
- - — unbelieving Wife is lawful, as St. HAuguſtine affirms, (which with what circumſtances is 
at. C. 28. g. to be verified, it is not to our ſe in this place to diſcuſs) but yet he may, and that 
haply more laudably retain her : Wherefore he adds, Both are equally lawful, according to 
the rules of Divine Juſtice; for neither of them are prohibited by God, but yet both are not e. 
qually expedient. Ulpian concerning him that having ſold his Wine, and covenanted with 
the buyer, that if he fetcht it not by ſuch a day, it ſhould be lawful for him to pour it 
out, ſaith, That although he may do it, yet if he do it not, he is the more to be commended. Se- 
condly, this word Lawfil may be taken for that which is not puniſhable by humane Laws, 
although it conſiſt not with Fiety, or the rules of Morality ; thus in many Countries for- 
nication is lawful, that is, not puniſhable. Amongſt the Lacedemonions and gyptians 
theft was lawful. And in Qaintilian we read, That there are ſome things, which though not 
in their own nature commendable, yet that are — Laws tolerated; as by the Laws of the 
twelve Tables, The body of the Debter might de divided among the Creditors, all which, though 
in themſelves unfit and unſeemly, yet are by ſome Lawgivers permitted to avoid greater 
inconveniencies: Licentia plerumque eſt tent atio Diſcipline 1 Licence, ſaith Tertullian, is for 
the moſt _ but the touchſtone of Diſcipline. All things, ſaith S. Paul, are lawful, but all 
things ediſy not. Now this acception of the word Lawfil is ſomewhat improper, as G- 
cero teſtifies in his Tuſculans, where ſpeaking of Cinna, who had been four times Conſul, 
and had cauſed divers of the chiefeſt of the Roman Nobility to be ſlain, ſaith thus, Shall 
we eſteem this man happy; nay, on the contrary, I think, him miſerable, not becauſe he committed 
theſe things, but becauſe he ſo governed the Commonwealth, that be might lawfully commit them : 
not that it is lawful for any man to ſin (Sed ſermons errore labimur, id licere dicimus, quod 
cuique concedit ur; ) But we are miſled through the common errour of ſpeech, whilſt we pronounee 
that lawful which is only tred, Whence Columella concludes, That we ought not to proſecute 
our revenge to the utmoſt of what we may, for extreme ſeverity is too near a Neighbour to extreme 
cruelty : Yet notwithſtanding, though this acception of the word Lawfz! , be not ſo 
proper, yet is it among the Romans very frequent, as will appear by the ſame Cicero, 
who thus beſpeaks the Judges, Qud deceat vos, non quantum liceat vobis, ſpeftare debetis; 
Te that are Judges ought to conſider, not ſo much what in ſtriftneſs of Law ye may de, but 
what in every caſe is moſt fit and convenient to — 2 regard your own power only, 
ye may put to death even whom you will. In the ſame ſenſe, as it is uſually ſaid of Kings, 
That they may do even what they pedſe, becauſe they are exempted from the laſh of humane Laws , 
yet is that _ which C gives unto his Prince, much more worthily to be by all 
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Nec tubs quid liceat, ſed quid ſeciſſe decebit, 


OCCMTT At . 


—  - Reſolve to do, 
Not what you may, but what becometh you. 


Afuſonias highly blames thoſe Princes who ſtudy more their own Prerogatives, than the Declan. lib. 3. 
Good of their Subjects, and that ſay, thus and thus I can do, rather than thus and thus . 5- 

I ought to do. Hence it is, that we find theſe two words, Lictt and Operter, it i lawſull, 

and i beboves, placed ſometimes in oppoſition one to the other: As in Ammianus Marcel- Lib. 30. 
lunus , Sant aliqua que fiers non oporter, etiam i licet; Some things there are which are not fit 

to be done, though lawfully we may do them. So in Pliny's Epiſtles, Things that are diſhone#t 

we mult avoid, not as they are unlawſull, but as they are all, And as Cicero himſelf 

affirms the ſame, Es enum aliquid, non oporteat, etiamſs licet, Somethings are not fit to Orat. pro Elbe. 
be done, though Lawfull. And in his Oration for the defence of Milo, he diſtinguiſnheth be- 

tween fas and licet, attributing to the former, that which is agreeable to the Law of Na- 

ture, and to the latter, that which was agreeable to the Laws of particular Countries. So 

Quinti/ian the Father in one of his Declamations tells us, That /r is one thing to look, ſtrictiy oral. 251. 

to what is a mans Right, (i. e.) to what 4 man may de, and another thing to reſpett that which 

i juſt : Aliud eit ec fare jura, alind juſtitiam. 

In this ſenſe therefore it is lawfult — one Enemy to hurt another, both in his Perſon, or II. 
in his Eſtate ; It is lawfull, I ſay, not only for him that makes War upon a Juſt ground, In War the ei- 
and that in the proſecution of that War contains himſelf within thoſe bounds, which by fetts are law- 
the Law of Nature are preſcribed him, as we have already faid, but for both parties, and ,, — 
that without diſtinction. So that he that doth thus injure his Enemy, though he be ap niſhatie. © 
prehended in another Princes Dominion, yet can he not be proceeded againſt as an Ho- 
micide, or as a Thief; neither can any other Prince for this only Cauſe make War upon 
him, and in this ſenſe is that of Saluſt true: By the Law of Arms all things are lawfull to the 
Conquerour. 

Now the Reaſon of this ſo great a licence granted by all Nations, is this, becauſe when IV. 

two Nations are at War, for any other Nation to judge, where the Right is, had been dan- why ſuch ef- 
gerous; for by that means, that Nation may quickly be intangled in the others War, as ſects were in- 
the Marſcillians pleaded in the Cauſe of Ceſar and P And therefore they tonfeſt, *oduced. 
That they had neither Wiſdom nor Power ſufficient to mine, whether of them had 
the Juſter Cauſe. Beſides even where the War is manifeſtly Juſt, it is a very nice thing 
by any outward token to judge which is the Juſt Rule or Meaſure, cither of defending 
our ſelves, of recovering our own Right, or of exacting puniſhments : So that it is agreed, 
that it is much bettet to leave it to the Honeſty and Conſcience of the Princes engaged to 
determine of theſe things among themſelves, than to refer it to the arbitrement of others. 
Thus did the Achaians demand of the Roman Senate, How it came to paſs, that what had 
formerly been alted by the Right of War, gp now fall into debate Now beſides this of li- 
cence and impunity, there is another effect of a Juſt and Solemn War, namely Dominion, 
whercof we ſhall treat hereafter, 

But the licence that a Juſt War gives to one Enemy againſt another, extends either to V. 
his perſon, or his Eſtate: And firſt to the perſon of an Enemy, and hereof we have many Teſtimonies of 
teſtimonies recorded in the moſt approved Authors: The Greek Proverb acquitteth the thele effects. 
— for what he doth agaiaſt the perſon of an Enemy in the time of War, in that it 

ith, 


He guiltlefs is that doth his Enemy kill. Ewipides 


The cuſtom of the ancient Grecians was not to waſh nor to cat with an Homicide, much 

leſs to joyn with him in any Duties that were holy, and yet with him that in the War 

had killed an Enemy it was lawfull. And in all Authors we read, That to kill was 7s 

Belli, the Right of War. Marcellus in Levy juſtifies himſelf by this Right, Quicquid in ho- Lizy 26. 
ftibns ſeri, jus belli defendit Whatever I did amans mine Enemies, the Law of Arms doth 14. 21. 
defend me in. And ſo doth Alcon juſtiſie himſelf and his Soldiers to the Saguntines, Sf. 144. 28. 
fer your Wives and your Children to be draoged about and raviſhed before your faces, accord- 

ing to the licence proven in Wars, for better it is with patience to endure thoſe out-rages, than 

that they ſhould put you all to the ſword. And the ſame Livy having declared, the general 
Maſſacte of the A apenſes adds, That it w.u done by the Right of War. Cicero likewiſe in 

his Or ation for King Dejot arus pleads thus, And why, OC _—_ he be ſuſpected as thine 

enemy, who could not forget, that whereas thou mighteſt have adjudged him even tq death by 

the Law of Arms, tho: mateſt both him and his Sons alſo Kings? And in another place he 


confeſſeth, That whereas Czſar, by the Right of a Conqueronr might have fentenced them __ - Pro M. Aare. 
Nnn ath, 
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death, he out of his Princely —_— bad preſerved them. Ceſar in his Commentaries ac- 
quainted the State of the Hedwi, I hat he ſaved their people, whom by the Law of Arms he 
might have ſlain. Foſephus alſo in his Jewiſh War, accounts it an honourable death to dye in 
the War; but he means to die by the Law of Arms, or at the Will and Pleaſure of the Conque- 
rour : Of the ſame mind was Papimus, 


Non querimur caſos; hac bellica jura, v iceſque 
Armorum. — 


Nor for our ſlain we grieved ate; 
This is the Law of Arms, the chance of War, 


Yet we muſt obſerve, That when theſe Authors ſeem to juſtihe ſuch acts of cruelty by the 
Right of War, they do not altogether free them from fin, but from being puniſhable as 
Anal. lib. 1. fins, as will appear by other places in the ſame Authors. It was well ſaid of Tacitws, In 
ace, canſas & merita ſpeftari, ai bellum ingruat innocentes ac noxias juxta cadere ;, Peace 
deth uſually diſtinguiſh of Cauſes and Merits , ( and accordingly diſpenſeth rewards and pun 
ments ) but in War the nocent and innocent do fall alikg. And in another place, ſpeaking of 
a Common Trooper, who demanded of his Captains a Reward for killing his own Brother 
in the head of his Enemies Troops, he faith, Nec illis aut honorare cam cadem jus hominum, 
nec ulciſci, ratio belli permittebat ',, Nether would the Laws of humanity ſuffer them to reward 
fo unnatural a murther, nor the Law of Arms permit them to pumſh it. For that which Sc- 
neca obſerves is very true; 


Tvozd. See the Quodeungque libuit facere, wittors lice. 


ſecond 
chap. 1.4 What e're be will, that may a Victor do 


Epik. 96. And what he notes in his Epiſtles, Que commiſſa capite lnerent, tum quia paludati ſurrumt, 
laudamu ;, What in another we puniſh wah death,that in a Souldicr under command we commend : 
Eyiſl. n. where with accords that of S* Cyprian, Homicidum cum admutint ſinguli, crimen eft, virtns 
vocatur cum gublice gerit ur; I hat which in a time of peace is a capital crime, in the time of 
War is accounted valeur; but it is not the nature of their fatt , but the exorbitancy of their 


cruclty, a hat renders Souldiers unpumfbable : And a little after he adds, Conſenſere jura pecca- 
tis, & capit efſe licitum quod public um et; The Laws do conmmve at fin, winch is therefore 
ſometimes; reputed innocence becauſe licenſed by a:thorty. And in this tenſe it is true 
Inflitut. 4. e. 9. What Laftantius faith of the Romans, that did - injurias inſerre; Infeſt others 
Pharſal. lawſully : As that alſo of Lucan, Juſque dat m ſceſcri, which we may tranſlate in the words 
of David, Wickedneſs i: praltiſed as by a Law. 
VI. But this Right of licence or impunity in War extends it felf very far, for it reacheth 
All chat are not only to ſuch as ate actually in Arms, nor unto ſuch only as are Subjects to theſe 
found _ Princes againſt whom the War is made, but unto all ſuch as reſide within their Terri. 
lee the of, dot ies or Dominions; as may appear by that form ſo often uſed in Levy, Heſtis ſir ile. 
rarer War, 9#1que intra prefidia ſunt eius; Let him, and all that live under his protefiion be held as ene 
Livy lib. 39. mes. And no marvel, feeing that by all ſuch we may be damnified, which in a War that 
is laſting and univerſal, is ſuthcient to juſtiße the licence here ſpoken of ; otherwiſe than 
in Reprizals or Pignorations, which, as 1 have ſaid, was at the firſt introduced after the 
manner of Taxes for the 2 — of publick debts. Whereſore it is not to be wonder 
ed at, if, as Baldus notes, This licence in War, be much greater than that in Pignorations: 
Nor is there any queſtion, but that Strangers coming into the Enemies Territories after 
the War is proclaimed and began, may be perſecuted as Enemies. 

But as for thoſe that went thither before the War was proclaimed, it is thought fit by 
the Law of Nations, that they ſhould have ſome time allowed them to thence 
with ER for — — That — laid cloſe ſiege to 

ve ing to all ſtrangers to or to as Enemies. 
ets — natural Subjects, if we have reſpect only to their perſons, they 
may in all places whatſoever be perſecuted, becauſe, as we have already — when 

Subjects every War is decreed and denounced, it is declared to be againſt a Prince or Nation, and the 
where, unle& People thereof: So the Romans in their Decree againſt King Philip, did Will and Command 
protected by that War ſhould be proclaimed againit hum and the Macedonians under his Dominions. Now he 
another =_ is an Enemy may by the Law of Nations be every where perſecuted, according to that 


— p 
Ubicunque prenſum jura leds hoſtem ſimunt 
A Foe where ever found deſtroy'd may be. 


— 
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———— 


And that of Marcianus, Renegadoes where ever they are met, may be killed as Enemies: 
And therefore, whether it be in their own Country, or in the Enemies, in a deſatt that 
belongs to none, or on the Sca, where ever it be, it found, they may lawfully be killed. 
But yet, that it is not lawful to kill them, or to ſpoil them in a Country that is in peace, 
this ariſeth not from any Right that belongs properly to their perfons, but from the Right 
of that Prince under whoſe Power and Protection they are, For all Civil Societies have 
a Right to Ordain, That no force or violence be offered againſt any in their Dominions, 
nalels the differences be firſt examined in a judicial way; as ve have already proved ont 
of Euripides : © 


Si crimen iſtis aliquod boſpitibus ſt ruis, 
Tus impetrabis + vi quidem lunc non abſtrahes. 


If charge thou can'ſt theſe Gueſts with great offence, 
Thou may'ſt have Right, but ſhalt not force them hence. 


Where Laws flouriſh, and Courts of Juſtice are open, there every man is puniſhed ac- 
cording to his deſerts; and then this promiſcuous licence of injuring each other ceaſeth, 
which was only granted amongſt Enemies in times of War only. Whilſt the War raged 
between the Romans and the Carthaginians, it hapned that ſeven of the Carthaginian 
Gallies rode in a Port belonging to Syphax, who at that time was in League with both 
Nations: At which time Scipio with two of the Roman Gallies was by ſtorm driven 
into the ſame Harbour before the Carthaginians could weigh anchor. It had been law- 
full for the Carthaginians to have taken or ſunk them before they had entred the Port : 
But being entred into the Kings Chambers, they durſt not aſſault them leſt thereby they 
ſhould have violated the League with Syphax. The like we read of the Venetians, who 
would not ſuffer the Grecians to injure the Turks in any Port belonging unto them. 

But to return to what we have in hand, how far this licence of Murther, Spoil, and IX. 
Rapine, extends it ſelf in the time of War will appear, in that Women and Infants are This Right ex- 
ſubject thereunto. I ſhall not hitherto refer the ſlaughter that the Iſtaclites made of the tends to Wo- 
Women and Children at Heſhbon, Deut. i 1. 34. Nor that which they were commanded —2 1 
to do againſt the Canaanites, and their Aſſociates, the Amalakites; whereof Joſephus (ſpeak 
ing of the Acts of Saul) writes thus, He proceeded even to the ſlaughter of Women and Chul- 
dren, accounting nothing therein too cruel or inhumane: Firſt, becauſe they were Enemies; 
and Secondly, becauſe it was done at the ſpecial command of God, whoſe Right over 
men is far greater and more unqueſtionable,than that which men claim to have over beaſts, 
as we have elſewhere ſaid. No, rathcr,that which comes nearer to teſtify the manners and 
cuſtomes of the Nations as to this, is that of the Pſalmilt, Bleſſed is be that takgtb thy chil- pfl. 146. 
dren and caſteth them againſt the ſtones: Agrecable to that of Homer, 


———lliſa corpora terre 
jn fam um, ſævus dum concutit omnia Mavors. 


When dreadful War, whole Nations doth lay waſt, 
Then Infants bodies 'gainſt the Earth are daſht. 


And that alſo which Severus out of the ſame Homer applied to the Britains, 


— —— Nec qu latet abditus intra 
Fiſcera Matris adbuc, ſugiet crudelia fata. 


Nor can the Babes unborn, 
Eicape Wars rage, being from their Mothers torn. 


The Thracians of olu having taken the City Mycaleſſs put all to the Sword, both Wo 
men and Children, as Thucyd:des relates, So did the Macedonians when they took Thebes, 
as Arrarus tells us. Thus did the Romans alſo when they had taken the City /lwrgrs in 
Spain, deſtroy all without diſtinction of Age or Sex, as Appianus teſtifies. The like did 
Scipio when he took Numantia, The Emperour Julian having taken by ſtorm the City Majo- 
z4maltha, deſtroyed all, making no diſtinction of Age or Sex: Quicquid impetus reperit, po- 
teſt ar ir atorum abſumpſit ; Whatſoever force found, was ſacrificed by the Swords of the enraged. 
Germanieus Caſcy is ſaid in Tacitus to de populate all the Villages of the u ſi, a people of 
Germany, with Fire and Sword, fo that neither Sex nor Age could find pity. And the 
Emperour Titus when he conquered the Jews, expoſed their Women and Children to be 
devoured by Beaſts in their publick ſhews; and yet were neither of theſe two Princes e- 
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ſtcemed to be of a fierce and cruel nature, but were only carricd away with the cuſtomes 
of thoſe times: No marvel then, if old men did ſometimes undergo the ſame fate, as 
Priamus did who was killed by Pyrrbus. 
x. Neither were — — exempted from the rage of the Conquerours : when Eliſha the 
And to Cap- Prophet had led the Syrians blindfold to the Gates of Samaria , as Joſephus relates the ſto- 
tivcs. ry, King Joram demanded of the Prophet whether he ſhould kill them; but the Prophet 
anſi , that it was not lawful for the King ſo to do, Solus enim Hello ſuperator hoſſ es oc. 
cidi fas oft 5, For theſe Enemges - may be Lawſully killed that are taker in War, Pyrrbus in 
Seneca according to the cuſtome of the Nations then in uſe, plcads thus, 


Lex nulla capto purcit aut p impedit, 
No Law from puniſhment doth ſlaves protect. 


Neither doth this licence extend to Men only, but even to M omen it taken in War, ac- 
cording to that of Sila, concerning a Woman taken Priſoner : 


At Bells ſaltem captivaen lege necaſſes. 
By th' Law of Arms, thy ſlave thou mighiſt have kild. 


To the ſame purpoſe is that of Seneca before quoted to be underſtood ; for it was ſpoken 
of Polyxena, who being taken Captive might have been ſlain : yet is the advice of Horace 
to be preferred , 


Vendire cum poſſis captrvum, occidere noli. 


Kill not thy ſlave, in caſe thou canſt him ſell. 


Wherein he takes it as granted, that kill him he might, though to ſell him were better ; 
hence it is, that they are called ſervants, becauſe they are ſaved alive, whereas by the 
Law of Arms they might have been killed: thus were all the Captives taken in Epidamrzem 
put to death by the Corcyrzans, as Thucydides relates; and ſeventy thouſand Siavonians 
| we read of that were put tothe Sword by the Emperour Otto, and of five thouſand Cap- 
Dios. 47- tives that were at once put to death by mu And Hirtws in his African War, brings 
in a Czſarcan Captain giving thanks unto Scipio for ſparing his life in theſe words, Tbs 
gratias ago, quod mybi wit am incolumit atemque bell; jure capto polliceris 1, I thank thee noble Sci- 
pio, for that being thy ſlave, thou art pleaſed to engage thy word for my I ſe and ſafety, Nei- 
ther is this licence of killing our Captives confined to any ſpace of time, although by Mu- 
nicipal Laws it be reſtrained in ſome places more, in ſome leſs, 
No nor Suppliants as we arc inſtructed by many examples in all Hiſtories ; as namely, 
Yea, and © þy the example of Achilles in Homer, of Mage and Turnus in Virgil; which do therefore 
ſtand yet upon record, to juſtiſie the like practice hereafter by the Right of War: For &. 
De Civit, Du. <Anguitme himſelf commending the Goths for _ Suppliants , and ſuch as fled 
c. 2. unto Temples for protection, yet faith, That which by the Right of War they might do, they 
thought unlawſul for them to de Neither ate they always received to mercy that beg it, 
witneſs the Grecians that ſided with the Perſians againſt «Alexander, at that great Battel 
tought at the River ran And the Uſpenſes in Tacitus, Who craving leave but to de- 
part their City with their Bodies free, were rejetted by the {onqueronrs, becauſe it would have 
been thought cruelty to have lylled them in cold bleod after they bad yielded themſelves, and hard 
ro keep a Guard upon ſo great a multitude, therefore = choſe rather to let them periſh by the 
Sword according to the Law of Arms. Obſerve here alſo the Right of War. 

XII, Neither do they always find mercy that ſurrender themſelves without any condition at 
Yea, and to all, but even theſe ate ſometimes put to death, as the Princes of Pomer:« were by the Ro- 
ſuch as dn mans, the Samnits by Syila, the Numidians, yea, and Fercingentoriges himſelf by Ceſar : 
— Nay, it was almoſt the perpetual practice of the | Roman Generals upon the dayes of their 
Dion. 45- Triumph, to put to death all the — and other Commanders (whether they were 
4 5. 2. taken Priſoners during the War, or had yielded themſelves) as Cicero in forms us in bis fifth 
_—_ * * Oration againſt Yerres;, which, both Livy and Tacitus confirm : Nay, the ſame T acut us re- 
— * cords it of Galba, That he cauſed the tenth Man to be killed of thoſe, whom upon ſub- 

miſſion he had received to mercy. And Cecina upon the ſurrender of Aventicum, cauſcd 

Fulins Alpinus to be put todeath, as being the principal inſtigator of the Wat; but the 
reſt of the Citizens he left to, either the mercy, ot the ſeverity of Ve 
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Ir is the uſual cuſtome of Hiſtorians to alet ibe the caule of this cruelty and ouirape a- 
gainſt Captives, or Suppliants; either to the like cruelty done by them unto others, or to 
their obltinacy in teſilling them: Bur theſe are rather pretences than juſt cauſes; for Re. 
taliation (properly ſo called) is not to be executed, but upon the fame per ſons that of 
fended (as hath been alrcady faid, where we diſcourſt concerning the Communication of 
Puniſhments.) But contrariwiſe in War, this Right of Retaliation is olten exerciſed on 
thoſe, who were in no meaſure guilty of the crime, for which they are ſaid to be puntth- 
ed. This cuſtome is thus deſcribed by Diodorus Sicalut, The chance of War being on baths 
fides equal, neither party can be ignorant of this; that in caſe they be vanquiſhed, wht they 1s. 
terded to do avaſt therr Enemies bad they been Vittors, that they nu be contented to fſſer from 
them. Thus did Plilomelws the Phocenſian General per ſw ite bus Hut , % * aint [rom 4 pr orc 
and mſolent revenge, by threatmas to exatt the like in caſe the I ide fell on bis fide, But as to 
the other pgetonce which is uſually pleaded, namely, an obſtinate endeavour to defend 
their own parti; it is fo far om being puniſhable as a crime (as the Neapolsr.cns allcdged 
to Belifarins in Procopins) that according to the Ancient Roman Diſcipline, it was cvet ac- 
counted a capital crime to do other wile, eſpecially if we were engaged therein, either 
by ſome natural obligation, or by an honeſt and deliberate choice; tor in theſe caſes they 
ſeldome admitted of any excuſe, were the fear or danger never fo great, Fraſidis decedere 
u Romanos c aprt. ; To deſert a Garriſon, ſaith Livy, was ever accomted among the Re- 
mans 4 capital crime. Every man therefore may make ule of this rigour and ſeverity, to 
far as he ſecs it may conduce to his own advantage, aad is therein jultified before men, by 
that common right and licence of Nations, whereet we here treat. 

This right or licence doth ſometimes extend it ſelſ to hoſtages ; and that not only to 
thoſe who voluntarily give themſelves as Pledges for the performance of Articles agreed 
upon, but unto thoſe alſo who are delivered up by others. Thus we rca'l of two hundred 
and fifty hoſtages ſlain by the Theſſalians, and of tnrec hundred llain by the Romans; where 
alſo by the way we may obſerve, That ſometimes Children ate admitted as Hoſtages, as 
by the example of Simeon the Mlaccabite we may lcarn ;, and ſometimes Women, as by the 
Romans in the time of Porſerna, and by the Germans in Tc. 

As there are many things tolerated by the Law of Nations in this ſenſe that we now ſpeak 
of, which by the Law of Nature are prohibited; fo ate there many things forbidden by 
the former, which by the latter are tolerated. For if wereſpect the Law of Nature only, 
if a man have deſerved to be put todeath, it matters not much whether it be by the Sword 
or by Poyſon : by the Law of Nature, I ſay, though otherwiſe it be far more noble fo to in- 
vade another mans liſe, as to give him an equal power to defend himſelf. But this is not due 
vatoevery man that hath deſerved to dye. But by the Law ci Nations, (t not of all. 
yet of the greater and better part of them) it is not lawſul to take away the life, no not of 
an Enemy, by poyſon ; which Cuſtom was introduced for a general good, lt dang. rs, 
which are toorife and frequent in War, ſhould be beyond ali meature multipied. And 
very probable it is that this Law was firſt enacted by Kings and Emperoms, whole lives, 
as they are principally guarded by Arms, fo arc they moſt caſily endangered by poylon, 
were it not for the ſeverity of the Laws, and the fear of infamy. This Lin cal's aclande- 
Hine villany, ſpeaking of Pyrrbus. And Claudiam, concerning the deſign of Pyrrbu's 
Phyſician, who offered F.britizs to poyſon him, calls it a deteſt able act, not fit to be ſpo- 
ken; ſo doth Cicero, glancing at the ſame Story : which offer of the Phyſician, the Con- 
ſu!s not only rejected, but diſcovered unto Fyrrha; not ſo much for his ſake, as to prevent 
the reproach and ſcan. al that might enſue to themſelves, leſt it ſhould be ſaid of them, 
That whom they could not conquer by true valour, they had by treachery deſtroyed. Or 
as Aulus Gellus tecites the Epiſtle of the Conſuls out of Cuudu Qun1drizarine, (ommunts ex- 
empls C fides ergo, wiſiiom eff, We think, it not fit for common examples, and our own honours 
fake, to admit of ſo great a wicheduef, For us Valerius Maximus well obſcrves, Armis Bells, non 
Venems geri debent; Wars ſhould be waged by Arms, and not by Poyſon. Infomuch that when 
the Prince of the Catti made offer to poyſon Arminixe, Tiberius rejefted it, thereia cqual. 
ling himſelf in honour to the old Roman Emperours. They therefore that hold it lawful 
to deſtroy an Enemy by poyſon, as Baldus by the authority of Fegerues did, do regard the 
mere Law of Nature, but overlook that Law which is eſtabliſhed by the voluntery conſent 
of Nations. 

Some hat diſſerent from this manner of poyſoning (becauſe it hath ſometlung of force 
mit) is the ancinting the Heads of Spears with poy ſon, thereby to enforce death upon a 
double account; which, as Ovid records, was much in uſe among the Gere. The like 
tehimony doth I iu give of the Scythians, For they anomted their Arrows, faith he, wh 
porjon, cempouu d of the putrified Gore of Vipers, and humane blord : immedicabile id ſcelus; 
a mu/thief incnravie, beranje it made every ſlight hurt mortal. Lucas: teltifics the ſame of the 


v7 
Lys 


of Rbodoginis, e. 10, 3. See © vs. Ant. upon Filet. . 11. 


Partinan 


Goth. L 1 


Polys. . 1. & 
6. 


L 70 lih. 24 


XIV 
It exrends au 
to Hoſtages, 
Plat. 4s ri 
Miel. 
Dion 15. 
I. Ati. 13. 
+ Mac. 13. 17. 
Hi J. 4. 

XV. 
To kill hy poy- 
lon, — 


Lib. 42. 


Office J. 3. 


Pl ut. vit. Pyr; 


V's. [ 
Lid. 3. . . " 
Lid. $. . 4 
Annal, 3. 
. 
0 
# 
XVI 
As alſo by i 5 
poyſontne N 4- N 


ters or Wes 


How this w2 
prepared , we 


may learn nut I. 


f, 424, 


462 To kill Men in a Solemn War, lawful. BOOK Il. 


— ſ — _— — — 


Parthians ſo doth Salis of ſome of the Africans; and Claxdran particularly of the Ethiopi- 

ans. It was obſerved, that in /ndia Alexander's Soldiers being wounded by theſe impoyloned 
Arrows dycd immediately. Vet was this alſo contrary to the Law of Nations ; t not 

Salizhwimſ;, Of all, yet of theſe of Exrope, and of ſuch others as are civilized like them ; amongſt whom 

lib. 8. . 20. theſe of poyſon was — any Law allowed, although among Pagam and Infidels it hath 
ſometrmes been uſurped, Therctore in Silaw's account this was but ferram mfamare venens, 
the ſhame and reproach of valor. And therefore Ilan cAermerides in Homer denied poyſon 
to Vly/es's Spears, for fear of a revenge from the Gods Immortal. So alſo the impoyſon- 
ing of Springs, Florus reckons to be unlawful, being repugnant not only to the Conſtitu- 
tions of men, but to the Laws of God, Where we may note, (as we have already clſc- 
where) That pr Authours do uſually aſcribe the Laws of Nations unto the Gods. 
Nor will it ſeem ſtrange that there ſhould be ſuch a tacite agreement amongſt Nations, for 
the leſſening of the dangers that attend the Wars, whcn we find it ancicntly govenanted 

$:rab. l. ic. between the Chalcidenſes and the Eretrienſes, That during the War between them, « ſhould 
wot be Lawſul to caſt or to dart any thing. 

XVII. But it is otherwiſe where waters are (without poyſon) ſo corrupted, that they can. 
But not other- not be drunk; as by throwing Carrion into them, and dead Bodies , or azbeftus, which 
— Beliſariu made uſe of in the Siege of Auxmum; or Lime, which the Turks did at Dibibras, 
Proc 6-44.12, ot ſuch like, For this was approved of by Solon, the AmphiCtyones, and others, againſt 
Ds Piſcats. lug. the Barbarians; and as «s records, was uſually done in his Age: it being no more 

than if the Current of a River, or the Veins of Water that feed a Well, ſhould be cut 
off or turned ſome other way, which by the Law of Nature and the general conſent of 
Nations are held lawful. 

XVIII. But whether the Law of Nations do juſtific the killing of an Enemy privately, that is, 
Whether it be by ſending one purpoſely to kill him in his own Quarters, solten queltioned. For the te- 
8 ſolvi which doubt, we mult diſtinguiſh of the perſons ſent : for in caſe he be ſuch a 
OD be. one as hath any ways given his faith, cither expreſly or tacitely, unto him whoſe life he 
— attempts; as if he be a Subject that ſhall be hired to kill his Sovereign, a Vaſſal his Lord, 

or a Souldier his General, or it he be received by him in protection as a Suppliant, a Stran- 

ger, ot a Renegado; yea if the perſon ſent owe any faith to him whom he is ſent to kill; 

then the Law of Nations doth not only condemn the perſon that is the inſtrument for his 

— bam perfidiouſneſs, but thoſe alſo that make uſe of him. For although in other 

matters he that makes uſe of wicked inſtruments, though againſt an encmy, may be found 

uilty before God; yet is he not ſo before man. For he is not thereby ſaid to violate the 

w of Nations, becauſe in this Caſe, Mores Leges perduxerunt in poteſtatem ſuam ; Cu- 

ftom bath prevailed above the Laws. Et decipere, pro moribus temporum, prudentia eſt: 

Lib. 8. Ey And to decerve (as Pliny faith) of it accord with the manners and cuttoms of the Are we live 
Ruf N u. in, 11 not 4 crime, but 4 Fertac ; no knavery, but commendable policy. Yet doth not this cu- 
ſtom extend it ſelf ſo far as tothe killing of an enemy : For he that ſhall make uſe of ano- 

ther mans treachery in ſuch a caſe, doth not only fin againſt the Law of Nature, but of 

ctins , 4 Nations. This is plain by what Alexander wrote to Darins , lap Bella Juſcipitus, & 
cum habet Arma, luci hoff u capita ;, It ut an imp, War that ye wage againſt me ; 

for h Weapons te fight, ye chuje rather to purchaſe with money the * your enenucs, 

L49. 14- And prevcatly after he complains, That thry A net obſerve the Law of Armes, And in a- 
nother place, I enght to perſecute him even mito death, net as an open Enemy, but as a ſecret 

12 4% Aurtherer, Hither we may refer that of Levy concerning Perſexs, of whom he com- 
plains, That be waged not a juſt and open war with a nund becoming a Prince, bid that be uſed all 

Marcius Phils. manner of baſe clandeitme ways to deſtrey bus Enenues, likg a Thuef or a Poyſoner. All 
pus, Liv. 1 44. Which, bow odions they are to the Gods themelvcr , would at length be ſeen by the event of 
bis Fortunes, Agrecable hereunto is that of Y eAfaximns concerning the murder of 

Lib 9.6.7. iu, which gave occaſion te a double accuſation of perfudienſneſ, the one by ki: friends, by 
whoſe band: be wa: killed ; the ether in Quintus Servitius Crpio the Ce. who by excomraging 


them to do it by bis promiſe of impunity, became bumfelf the Authour of the falt, and dad there- 
fore juſtly loſe the glory of the Viltory. For Vilteriam non mernit, ſed emit 1, He deſerves net 
the honour of a T. that buys the Valery. Wherefore when the Murtherers demanded 


the reward promiſed them by the Conſul Ceo, it was anſwered , Thu was never thought 
Eutroph as a meritorious alt by the Romans for Sonldier i ro ball their General, as Eamtropins teſtifies. Now 
the reaſon why the Law of Nations, that allows us to make uſe of the treachery of others 
in all other caſes, doth not allow of it in this caſe, is the very fame that was before given 
inthe caſe of poyſon ; namely, To reſtrain the dangers that attended Kings and Princes. 
7ſt. lib. 19. When one told Enmenes, That his Enemics had hired one to kill lum, He would not believe 
that any General or inferior ain would grove ſo ill an example againſt bung f. And in 
Faſt. Lib. 12. another the ſame Tuſt ine Clares, That when Hellus bad billed Kine Darius, ©t was ret 
to be ed for examples ſalg ; breanſe it was the common canſe of all Kinz, For as Seneca 
well obſerves, - 
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Regi tuends oft maxime Regum ſ.lus, 
A Kings chief care is the defence of Kings. 


lo a folemn War, and amongſt thoſe who have a right to denounce a ſolemn War, it is 
not lawful by the Law of Nations privately to kill an Enemy; but where there is no ſolemn 
War, it is by the ſame Law of Nations accounted lawful, that is, unpuniſhable. Tacinus 
denies . That the Plot that was laid againſt the life of Gannaſcus, was at all, 
z becauſe he was a Traitor. And Certina was of opinion, That the guilt of 
Beſſw in killing Dariws, did make the treachery of Spiramenes appear the leſs odious ; for 
that nothing could be thourke wicked that was done againſt 4 Regicide. So likewiſe Ammianics 
ing Florentins and Barchalba, who had furprized Frecepiut the Traitor, S. Princi- 
pews lu produdiſſent, vel inſa Tuſtitia jure caſo promunciaret ; ſo rebellem & nato- 
rem intern 
« bad been their lawful Sovereign that they had betrayed, the Laws had juſtly ſentenced them to 
death; but be were a Rebel, or a Diſt urber of the peace of his own Country, (4: was ſad) 
— give him a reward worthy of ſo memorable 4 falt. Thus is Artabanes highly com- 
in Precepius for killing Gontharides, as we may tead at the latter end of the ſecond 
of his Vandal Hiſtory. So perfidiouſneſs or treachery againſt Thieves and Pyrates, though 
it be not blamelcſs, yet is it not by the Law of Nations puniſhable, becauſc com- 
mitted ſuch as are Enemies to humane Socicty. 

But if they, that are ſent to kill an enemy privately, do owe him no faith, nor are 
any ways obliged unto him ? Surely then by the Law of Nations it is lawful for them to kill 
him if they can, even in his own Quarters. Thus Feu, Father to { barles the Great of 
— — with onc only of nis Guard, paſſed the Rhine, and killed his enemy e- 
ven in bis own Chamber, The like was attempted by one Theodotas an Etolian upon Pro. 
lomy King of Egypr, which Po/ybizs commends as no uamanly attempt. Such alſo was 
that Heroick enterprize of Q. Mutins Scevela, who was in Flat arch's eſteer, Aman accom 
phſhed with all vertnons endowments, which attempt he thus defends, Hoſtes boſtem occrdere 
velus ; I being an Enemy would have Hulle an Enemy. Porſenna hiraſelt acknowledged this to 
bean act of true valour. V ulerum Maximus commends it for 4 brave and gallant reſolution. 
Sodoth Cicero in his Oration for Publius Sextus; becauſe to kill an Enemy wherefoever we 
had him, is lawful both by the Laws of Nature and Nations ; neither doth it make any 
difference, how many they are that either thus act or ſuffer. Six hundred Lacedemonians 
we read of that with Leomides their King, marched directly through the Camp of five 
hundred thouſand of theic Enemies, even unto the Kings Pavilion; the fame may be done 
by fewer. A reward was promiſed by the Emperour Falers to him that ſhould bring in 
the head of any Scythian, whereupon a Peace immediately enſued. They were not many 
that circumvenced Afarcel/as and his fellow Conſul and flew them, and that had likely to 
have killed J Cerealizeven in his Bed. Ambroſe highly commends Eleazer, who ſeeing 


a mi Elephant higher than all the reſt, aſſaulted him, ſuppoſing that be that fate upon 3 


him had been the King. Not much unlike was that attempt that Theodoſius made upon 
Emgenias,, recorded by Zet. Nor that of the ten Perſians againſt the Emperour Fulran 
atteſted by Ammianus, Neither ate they only that make theſe attempts excuſable by the 
Law of Nations, but they alſo that imploy them. Thoſe Roman Senators that were ſo te- 
nowned for their Wars, were reputed the Authors of that _ attempt made by Sc 
vels, Neither is it to the purpoſe to obiect, that ſuch men being taken are put to (qui 
lite torments ; for this happens, not for that they violate the Law of Nations, but be 
cauſe by the Law of Nations, every thing is lawful that is done againſt an Enemy ; and 
all Conquerours ate more or leſs ſevere, according as it ſhall conduce to their future ad- 
vantage, for thus arc ſpics dealt withalz yet noewithſtanding, it is held lawtul by the 
general conſent of Nations, to fend out fuch, as Moſes did Feſta into the land of Caanar. 
It iu the cuſtom of all Nation: to ll ſpies, faith Appran, and that jultly ſometimes by ſuch 
as have 2 — a juſt Cauſe to make War; but by others, it is only lawful by that 
licence the Law of Arms ſometimes gives: Bur if there be any that will not make 
uſe of ſuch inſtruments, though offered, this proceeds rather from the Magnanimity , 
and the confidence of him that makes the War in his own ſtrength, than from an opinion 
he hath that by the Law of Nations it is unjuſt. 

The raviſhing of Women is by the Law of Nations ſometimes permitted in War, and 


ſometimes forbidden. They that permit it do teſpect only the injury done to the body®" 
of an Enemy, which by the Law of Arms they think ought to be ſubject to the Will of viſhenene be : 


the Cooquerour : But others much better, look not unto the ſole injury done unto the 
dody of an Enemy, but to the very uubridled act of Luſt, which conduteth nothing ci- 
ther tothe ſecurity of the Conqueror, oc to the puniſhment of the Encry and there 


fore 
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Lib. 26. 


fore ſhould be no more unpuniſhable in War, than in Peace, aud this is the Law if not of 
all Nations, yct at leaſt ol the better and more civilized amongſt them. Afarcellas be. 
fore he took Syracuſe took ſpecial care of the preſervation of the Chaſtity, even of his 
Enemies. And Scipio (as Ly teſtihes) told his Souldiers, That u mach concerned bu own 
honour, and the honour of the people of Rome, That nothing that was any where, (that « 4- 
mong ſuch Nation: as were croilized) reputed ſacred, be by them profancd or welated, 
Diodorus Siculus complains againſt Agatbecles his Souldicrs, That they abſtarncd not from 
that foul fin of raviſbment. 1 he like doth Appear in his Mithridatick War, concerning 
the Captives taken in Ch, That both Women and Onldren were barbarouſly raviſhed by 
thoſe that led them away prijencrs. «han ſpeaking of the infolencics of the Sicyonians, 
being Conquerours in raviſhing the Pellenzan Virgins, and Matrons crys out thus, Theſe 
by the Gods of Greece are ſuch att of cruelty and whumanity, as were never ts my remen- 
brance, allowed of by the very Barbarians. And furely it is but reaſonable, that this ſhould 
be generally obſerved the Chriſtians, not only as pat of our Military Diſcipline, 
bur as a part of the Law of Nations: namely, That be that foal forcebly abuſe « Woman, 
though in the War, ſhall every where be pmiſhable. Beliſarias always obtcrved this Rule; 
So did Totilas when he had taken Came, and at Rowe allo, as Procegius leaves it upon Re 
cord. Neither did the Hebrew Law ſuffer this wickedncfs to go unpuniſhed, as may be 
collected from that part of it, which ſo provides for a Virgin taken Captive, That he 
that takes her might marry her, and if afterwards be liked her not, he might diſmiſs 
her, but not ſell her: Then net take money for ler, beeanſe then baft humbled ber, 
faith the Law, Dear. 21 12, Upon which words one of the Hebrew Doctors thus glof. 
ſeth, Cod would bave the —_ of Ifracl to be boly, and wot lä the Cramp of the Geanriler, 
polluted with Wheredom, and ſuch likg abominations, Joſephus likewile bighly extolls the Jewiſh 
Law for its Care of priſoners taken wm the War, to preſerve them from and reproach, 
eſpecially of women. Arrianus highly commends that fact of A, who bring taken 
with Roxana's beauty, refuſed to abuſe ber as bis Captiec, but id der the honour ts marry 
her : So doth Flutarch allo, He diſdained to force ber a1 @ Comguerenr, but wedded ber « 
a Phileſopher. Jhe fame Fluch relates it of one 7 orquarar, That he was baniſhed by 
the Romans into the Iſl: of Corſica, for forcing a Viigin whom be bad taken Captive : 
But Coe King of Perſia was more ſevere, for he cauſed one that had raviſhed a young 
Maid to be Crucified ; as Precopras informs us in the ſecond of his Perſian Wars. 


CHAP. V. . 
Of Spoil and Rapine committed in War, 
I. That the Goods of an Enemy may be ſpoiled | WI. Tea, and theſe that are Religions, where 


... If 1... - » on A OD 
ves 1 arr fo . ar ror? or tous 
anderfleed, cake * 


kere in the third of his Offices gives this Rule, Nos eit contra naturam fpoliare I 


num, quem boneft un oft my; 2 > a> ld te the Law of Natare, to Thar the Eu- 4 
[pou and him, whom it is lawful ro K. It 1s not then to be wondered at, tics Goods | * 
That the Law of Nations permits the ſpoil and devaltation of an Enemies Land and Goods, 1 bx waſted "4 
ſeeing that it permits him to be killed. Fe tells us *, That by the Right of War, It © - * 


is las full either to take away or to deſtroy the Forts, Ports, Citics, Subjects, Ships, Corn, yr 4 ** 
Cattle, and ſuch like things of an Enemy. And in we read, That there are certamn 
Rights in War, which as we may ſafely do unte an Enemy, jo we mult with patience ſuffer from 


thew ; fach are the of cur Corn, the w down of cur s, the t aw \ 
rr Men and Beaſts. He that is vers t in Hi A fad amo page 24 p5 
theſe dreadfull effects of War, the demo/iſhing of Cities, the razing and throwing down fl 
their Walls, the ſpoiling and laying waſt of the Enemics Countrey with Fire and Sword; | 
yea, and we may obſerve, That all theſe are lawfull to be done, though the Enemy do | 


ily ſurrender themſclves. The Tomnfmen, faith Tita, ſet open their Gates of their 

own accord, and ſubmitted themfelver, and all they bad to the Romans , whereby they ſaved 

l ver But the Romans burnt the City Artaxata and lad u level with the ground, be- 
they conld newhber keep it with ſaſer y. nor leave it with honour, 

Neither ate things ſacred, that is, conſecrated to any one or more Gods, exempted from U 
theſe Out r War, mcerly by the Law of Nations, ſetting alide the conſideration Though Con- 
of other Duties: for, Cam loca capta ſunt ab beſtibus, cmmnia e facra ; «At ſoon feerned, 

* any place it takgn from the Enemy, every thing in it ceaſeth to be ſacred, faith Pomponius. * 

And fo faith Ceres, Sacra Syratuſarum witteria profana fectrat, The wittory made all the | 

ſacred thang in Syracuſe profane. T ertullian in bis Apologeticks conſeſſeth, That War and 

Wiltory canner confift without the ſubverſion of Cite; which alſo cannot happen without ſome 

wary done to ther tutelar Gods, For Temp'es wndergo the ſame fate that their Cities do, fl 

and thew Friefts have an equal ſhare in publick, Calanuies as ether Citizens 5 neuher do their ll 

conſecrated veſſels eſcape better than their profane. Tot Sacrilegia Romanorum, quot Tro- 

12 tot de dus, quot de gentibus triumphi: Lock bow many Filterics the Romans had, * 
Saeriledres they commuted ; and as often at they conquered thew Enenner, they ſpoil- * 

td and rifled ther Gods. The cauſe whereof is this, becauſe thoſe things which are ſaid 

to be ſacred, ate not in truth exempted from humane uſes, but are made publick, as 

Meli Funes, obſerves in his Defence of Peace: But they ate called Sacred, Chap. 4 2+ 

from the end whereunto they are deſtin d, which appears by this, when any Peo- 

ple give themſelves up to another or to King, they deliver up that alſo 

21 free on is — the uſual in + We the People of Cam- | 

pania, ds delrver up into your Power and Poſſeſſion, O Fathers (+ , «ur City Capua, cur | 

Fields, the Temples of eur Gods, together with all that we bave whether Humane or Drang: [1 

(the like we read in Planes his Amphitryo.) And therefore as Cf concludes, There 

„ publick Right even in things that are ſacred. And Panſanmas tells us, That it was a 

Cuſtom common as well with the Grecians as Barbarians, that things Sacred ſhould be 

diſpoſed of, at the Will and Pleaſure of the Conquerour. So when Troy was taken, the | 

image of Jupiter Hlercam was given to Sthenelnr, and many other Examples he there | 

brings. And Thacydides confirms this, faying, That it war 4 Law the Grecians, LA. 4 

That lock whoſe the E wat of any City or Countrey, whether great or , theirs 

were the Templer > Wherewith accords that of Tun, where he faith, That all the Anal. I. 15 

Crremonier, Temples and Images, that were in any of the Cities of Italy, were at the 4 

7 and under the Juriſdiftron of the Remant, Wherefore it is plain, That the Pro- 7 

e themſclvez changing their minds, may make any thing profane that was holy; and 1 
this is not obſcurely proved by thoſe great Lawyers Faule and Fenulejur. We may 1 
alſo obſerve, That in times of War, and in caſes of neceſſity, thoſe things which have f 
been conſecrated, have by thoſe that conſecrated them been converted to uſes of War ; 
as was done by the Syracuſians in the time of Timeleen, as Flut arch teſtifies So the | 
Cu raiſed the tribute 3 —— | 
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Veſſels of the Temple, as «Appran teſtifies. Play ſpeaking of Feria Caro tells us, That 
be ſuffered the conſecrated Trees and Groves to be cr down, having 2 77 
Sulla ih his War againſt Aru robb'd the Temple at Delpbos of thoſe rich Preſents, 
ſent — — , as it is ſoried in Platarch; the juſt price hecrecf 
he afterwards , as informs us. eAurafte we read borrowed all the 
Treaſures of the Temple in a time of neceſlity, as writes. And Aeta pawn. 
ed all the Conſecrated Veſlcls, as (odere relates. The Emperour Herachas in his great 
neceſſity, turned all the Veſſels of the Church into „the price whereof he atter- 
wards reſtored, as Theophanes writes. The like was done by Pericles, but with a promiſe 
of reſtitution; by Mars in Span, by the Romans 2 Alu brudasei. by Sul 
la, Pompey, Caſar, and many others. There «1 nothung ſo Sacred, ſo Holy, a4 theſe things 
that are Conſecrated to the Worſhip of the Gods, faith Tuberiar Gracchusr in Platarch : And 
yet there 14 none that can bunder people from them , or removing them as they pleaſe. 
Our Churches, ſaith Seneca, are ſomernnes ſpoiled for the defence of the pub ich,, and what wa; 
tiven to the Gods, we often tab to pay cr Sonldrers, Whence Servins upon Virgil tells us, That 
whatſoever 11 given to the Gods u ſo lem bey, a it contunnes wnproſancd. And therefore 
Trebatins the Lawyer in Caſars time faith, That is ſaid te be profane, which it taken from 
an Holy and Religions aſe, and converted to the ſe of private men, Thus Germanicas ha- 
ving conquered the Marſians deſtroyed all things both Sacred and Profanc, levelling 
with the ground that Temple fo famous among thoſe Nations called Taxfare, as T. 
citzs relates it. It is acknowledged by Paxſamas, That whatforver was Coufecrated to 
the Gods, was lawful prize to the Conquerour. And Cicero ſpeaking of Fiat Ser- 
vidacs faith, That the Imarer, and other Ornament! of the Enenees Cities, which by force 
and valoxwy be had conquered, He by the Law of Arm, and by the Rirke of (onqueit rock 
and carrud away. So Platarch ſpeaking of Fab, faith, the Image of Herenles 
which he took at Tete, he to be placed in the Capitol at Rome, leaving the reſt of 
their Gods as enraged againſt the Tarentines. So alſo concerning the Ornaments 
taken out of the Temples at Syracuſe by Marcela, and brought to Ke, faith, That 
they were Parta Jure Bedi, Got by the Ki of War, Thus Faivics alſo in his Oration, 
calls the ſpoilings of Temples, the Rice of War, The like we read in Salat of Cars, 
who — — — miſet ies that uſually befall the Conquered, brings in this amongſt 
others, the robbing of their Churches, But yet in caſe it be believed, That there is 
any thing of a Deity in this or that Image, then to break it, to ſpoil or deface it, is 
in them that are of that perſwaſion, great impiety. And upon this preſumption, that 
both Parties agree in this belicf, it is, I hat they that commit ſuch robberies, ate ſo of- 
ten branded with impicty, and accuſed for violating the Law of Nations. But in caſe 
the Enemy be of another perſwaſion, then it is otherwiſe. As to the Jews it was not 
only itred but commanded, That they ſhould utterly aboliſh the Idols of the Gen- 
iles, but that they ſhould not allume them to themſclves : the reaſon was, to inſtill in- 
to them the greater deteſtation of their ſuperſtitions, by begetting this conccit in them, 
That the touching of them was not without pollution, and got that what was con- 
ſecrated to ſtrange Gods was to be ſpared , as Joſephus feems to cx it, therein 
doubtleſs flattering the Romans no leſs , than in the Expoſition of another Precepr, 
— not naming the Gods of the Gentiles, which be ſo interprets, as if it were 
there ay =p to name them leſt they ſhould reproach them : whereas their Law 
did expreſly forbid to name them with any Honour or Reverence, nay, without ſome 
ſhew of deteſtation. For the Hebrews moſt aſſuredly knew, that in thole Images there 
was nothing facred, neither Angel, nor Spirit, nor any virtue of the Stars, as the Gen- 
tiles dreamed, unleſs they were ſuch Evil Spirits as are uſually deſtructive to Mankind, 
And therefore as Tacitas rightly obſerved, in his deſcription of the Manners and luſti- 
tutes of the Jews , Profans ills ,, que apud ner ſacra;, All things that are boly te us, 
are e them — It is no wonder then, that we read of ſo many Idol Iemples 
acchabees, 1 eAfac. 5, and 10. 


for though an Idolater ) yer one that acknowledged the 
gulf rb Temple : _ I Gv, fhould Ly his hands on 


the F of Obid-Edom, whoſe Children had the Heredrrary charge of irs Trcatures ro s 
been Officers of his own Exchequer ; this was an execrable fs, which haftened hs defiry- 
he 


Xerxe: when he demoliſh'd all the Idols of the Grecians, did nothing contrary to the 

Nations, though all their Hiſtorians did bitterly inveigh againſt him. Hot the 
Perſians could not believe, that there was any Divinity in them, becauſe they adore the 
and the fire as a ſpark or ray of the Deity ;, and therefore as Droyenes 
us, did their ag abhor Images. By the Hebrew Law, None mui? . 


but the Proefts only ; yet Pompey the Great entred 0 nt by the * 
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4 == as Tue thought : O, as S* Auguſtine relates it, Non devatione ſup- pe ci —_ 

75 fed jure Vitteris;, Not at 4 Suppliant , but as ler. He did well to 2 lik. 18. caps 

emple, and to reſtrain his Souldiers from the pillege of it, though, as Cicers wiſcly Pro Flacco. 
conjectured, it was more out of ſhame, and to avoid ſcandal, than out of any true pic- 
ty; but he did ill in entring thereinto in contempt of the True God, for which the Pro- 

did ſo bitterly inveigh againſt the Chaldeans, and for which cauſe it was fo or- Dan. g. 23: 

dered by the Divine Providence, That — — — 7 my de _ at Ci a 
—— i , as it were, in ight of thoſe Jews, whoſe Temple he had 
ſo profa — 1 = 
don 


But yet, if we regard the Opinion of the Romans, there was nothing 
that was to the Law of Nations. So when 7 had decla- 
ted the deſtruction of the ſame Temple by Tirzs, he likewiſe adds, That it was done by 
the Right of War. 

What hath been ſaid of things Sacred, may alſo be ſaid of things Religions. For III. 
theſe are not ſuch as belong to the dead, but to the living, whether ot ſome le, or Yea, and 
of ſome Families: Wherefore as Pomponiaz well obſerves, as places being taken by the #1993 that ure 
Enemy, t : ſo whatſoever is Religious in thoſe places ccaſeth to be ſo after 
the 4 boſtium 4 nobut nan funt, wdeoque Lapide inde ſublatos in quen- 
poſſmmns , Sepulchresr of our Enemies are not unto us Religious, 


16 what uſe we pleaſe : Which notwithſtanding muſt be under 
be offered to the bodies of the dead, which With cauttot 
Nations. to the dead. 
This alſo we muſt bere repeat, That the Goods of our Enemies may be taken away IV. 
from them, not only by plain force, but even by fraud alſo, ſo it be without And thut not 
ouſneſs 5 nay, we may by the Law of Nations be permitted to excite the treachery of ®ly by force 
others; (that is to ſay) the ſaid Law of Nations begins ſo to connive at ſuch petty and or. ** ) fraud: 
dinary flips, as the Civil Law doth at whoredom, and griping uſury. 
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CHAP. VI. 
Of the Right to things taken in War 


I. What the Law of Nature is, concerning | 
things gained by War. 

II. What the Law of Nations ordains. 

III. When things moveable are ſaid to be taken 
by the Law of Nations. 

IV. When Lands are ſaid to be acquired. 

V. Thwngs being not the Enenues, are not acqui- 
red by War. 

VI. What the Law of Nations determines 
concerning goods taken in an Enemies Ship : 

VII. By that Law what we get from Enennes, 
though by them taken from others, is law- 

ul prize. 

VIII. That it is not altogether true, that things 
— from an Enemy, are theirs that take 
them. 


IX. That naturally, both poſſeſſion and doms- 
nion may be acquired by another. 

X. The diſtinction of publick, and private att: 
done in War. 

XI. That Land may be gained, either to the 

„or to him that maintains the War. 
That things moving themſelves or move- 

able, being taken by a private aft, become 
any mans that takgs them: 

XIII. Unleſs the Crvil Law do otherwiſe de- 
termine, 

XIV. That things taken by a publick att, are 
either the peoples, or his who maintains the | 


War. 

XV. Tet in ſuch things ſomewhat is uſually l:fe 
to the Will of the General : 

XVI. Who either adjudyeth them to the publick 
treaſury : 

XVII. Or divides it among the Souldiers; and 
how: 

XVII. Or ſuffers it to be pillaged by the Son- 
diers : 

XIX. Or gives it unto others: 

XX. Or dividing the ſpoil into parts, diſpoſeth 
of ſome, one way, and ſome another , and 
how 


XX1. Sometimes the State is defrauded of the 


XII. The e of this common Right 
may be altered, either by ſome Law, or 
alt of the will. 

XXIII. So ſome part of it may be given to our 
Aſſociates : 

XXIV. Sometimes alſo to ſubjefts \, this illu- 
ſtrated by examples. 

XXV. What uſe may be made of what hath 
been here ſaid. 

XXVI. Whether things taken without the Ter- 
ritories of both parties engaged in War, be by 
the Right of War lawfully acquired. 

XXVII. Thus Right, whereof we have ſpoken, 
how proper to a ſolemn War. 


E ſides the licence that a juſt War gives to commit ſuch —_— men, whereof 
we have treated hitherto ; there is alſo another eſſect, which by the Law of Na- 
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pon God, and be was propitions unto them. The like is ſaid of that good King Ae, who be- 
ing provoked by an unjult War made againſt him by the Xchiopians, and calling uren Cod, 
obt ained the Viftory, and by it much ſpoil, 2 Chron. 14. 13, Which is the more notable , be- 
cauſe that War was not undertaken by any ſpecial command from God, but only out cf 
common Right. 7oſhze alſo purſuing the ſame Rubenites, Gadites, and part of the Ma. 
naſſites in their proſperous ſucceſſes, ſaith, Dede the ſpoil of your Enemies with your Bre- 
thren, Joſh. 22. 8. And when David ſent to the Elders of Hel the ſpoil taken fi om the 
Amalekites, he gave this honourable Character of it, That it A preſent ſent them out of 
the ſpoil of the Enemies of the Lord. And no mat vel; for, as Seneca rves,To enrich any man 
with the ſpoils of an Enemy is honourable. There are alſo certain Divine Laws extant concerning 
the dividing of ſuch ſpoils, as Numb. 3 1. 27. And Philo the Jew reckons it among the Cur- 
ſes of the Law, That their fields ſhould be reaped by their Enemies, whereby mult neceſſarily 
enſue, Famine to themſelves and Plenty to their Enemies: Whercunto we may add, Tha: 
God gave the ſpoil of Tyte to Nebuchadnezor for the pay of his Army, Ezech. 29. 19, 20. be- 
cau that by him God puniſhed the Pride of the Tyrians for inſulting over Jer ſalem, 
Ezech. 26. 2. 

Moreover by the Law of Nations, not only he that makes War for a juſt cauſe, but cve- 
ry man in a ſolemn War, is without either end or meaſure owner of whatſoever he can take 
from an Enemy; namely, in that ſenſe , that both he, and whoſoever claims t: om him 
ate to be defended in their poſſeſſions of the things ſo gained by all Nations: which, ac- 
cording to the external effects thereof may be called Dominion. This, faith Yenophon, 
1s an everlaſiing Law with all men, that a City being taken by force, all the goods and riches 
are the (onquerour:. Plato likewiſe was of the ſame opinion, All that was the Conquered, 
become after the Victory, the Conquerours. And elſwhere amongſt divers kinds of natui al ac- 
quiſitions, he placeth this alſo which he calls ſometimes Polemical, ſometimes Predatory, and 
ſometimes Certatory: Thercin agreeing with Xenophon , who brings in Socrates by divers 
interrogations drawing Exthydemas to this confeſſion, That it was not at all times unjuſt 
to ſpoil and to deſtroy ;, as for example, when done againſt an Enemy, Ariſtotle in the 
firſt of his Politicks, ſaith, That the Law of I ations, as by an uniterſal agreement bad or- 
dained, that whatſoever is conquered from an Enemy by War becomes ummedvately the Conque- 
rows, To the like purpoſe is that of Antiphanes, We ought to wiſh our Enemies abundance of 
riches without valour ; for ſo thoſe riches will quickly find other Maſters, not thoſe that poſſeſs them, 
but thoſe that can conquer them. For as Plutarch obſerves in the life of Alexander, What 
was the vanquiſheds, both ir, amd onght to be accounted the Conquerours. And elſewhere the 
ſame Plutarch, The goods of theſe that are by War overcome, are propoſed as the reward of the 
victory; which ate the very words of Xenophon. What is gained by Arms, faith Diodorus, 
or got by the right of War, ought not eaſily to be loſt. Thus Philip in his Epiſtle to the A- 
thenians, ſaith, All of us poſſeſs Cities, which were either left us by om Anceſtors, or being 
ſubdued became ours by the right of War. Thus «A ſchines alſo , If by making War againſt us, 
thou hadſt ſubdued our City, thou mighteFt lawfully have poſſeſt it 9 the Law of Arms. Mar- 
cellus in Livy juſtifies himſelf in taking the ſpoil of Syracuſe by the Right of conqueſt 
And the Goths in Agathias, do by the ſame Law, juſtifie King Theudorick who firſt 
conquered Odeazer, ſaying, Que ejus fuer ant omnia tenuit jure belli; Whatſoever Odoazer 
bad, Theudorick ſe by the right of War. Thus the Roman Embaſſadors told Philip con- 
cerning the City of Thrace and ſome others, That if he had taken thoſe Cities by War, 
they had been his by the Law of Arms, as being the reward of his victory. And thus 
Maſſaniſſa pleads, ſaying, The land that his Father c by War from the Cartha- 
ginians, he held by the Law of Nations. So alſo Miubridates in Zuſtine ſaith, That to 
pleaſe the Romans he had withdrawn his Son out of Cappadocia, which as a Conquerour he was 
rightly poſſeſt of by the Law of Nations. Cicero tells us that the City Aſirylene became the 
Romans by the Right of War and by Conqueſt. And in another place he tells us, That 
propriety in ſome things may be gained either by preoccupancy, or by War, as in thoſe 
things that are gained by Victory. Of the ſame mind was Dion Caſſius, All that was the 
Conquered's immediately becomes the Conquerours : Que ex hoſtibus capiunt ur jure gent:- 
me ſtatim capientium fiunt  Whatſoever, ſaith Cajus the Lawyer, in taken from an Enemy by 
the Law of Nations, immediately is made his that takes it. And this kind of acquiſition I he- 
oplulus calls — So likewiſe Ariſtotle, becauſe it hath reſpect to no other 
cauſe than the bare it ſelf ; from whence ariſeth a kind of natural Right, as the 
Dominion of all things at firſt e an impreſſion whereof, we have 
yet remaining in ſuch Creatures as are naturally wild, whether they live on the Earth, 


in the Sea, or in the Air, which for the moſt part are theirs that firſt take them, As 
thoſe things alſo which are taken in War : Beſides thoſe things are preſumed to be taken 
from an Enemy, that are taken from the Subjects of an Enemy: As Dercyllides in Xenophon 
argues, ſince Pharnabazns was an Enemy to the Lacedemonians, and Ana ſubject to 
Pharnabazns, therefore were the goods of Xn lawful prize by the Law of Na mom 
Morcovet 
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III. Moreover, by the Law of Nations things are then ſaid to be taken in War, when they 
When movea- are ſo detained from us that we are deprived of any probable hopes to recover them, and 
13 vc are no longer able to purſue them; as Pompomus determines the like Queſtion. And this, 
ad © be © jn things moveable, is to be preſumed as toon as they are carried into the Enemies Garri- 
ſons. Athing may be ſaid to be loſt ia the ſame manner as it is ſaid to return after it hath 
been loſt ; but may be ſaid to return as ſoon as it comes within the Bounds of the Empire 
from whence it was taken, that is, as ſoon as it comes within our Garriſons. Nay, Paulus the 
Lawyer doth plainly avert that man to be taken that is carried out of our Bounds. And Pom 
ponins declares that man to be taken in War whom our Enemy, having apprehended from 
out of our Gartiſons, had led into their own. For until he be ſecured within their Garriſons, 
he remains a Citizen or Subject of ours. Now by this Law of Nations there is the ſame 
reaſon for Goods as there is for Perſons, whereby we way caſily conclude, That in ſome 
places things taken in War are preſently ſaid to be his, or theirs, that take them, that is, up- 
on this condition, That they continue in their poſſeſſion for ſuch a time. Whence it ſecms 
to follow, That at Sea, Ships and other Goods are then ſaid to be taken when they are cat- 
ried into our Enemies Harbours, or to ſuch a place where their whole Navy rides; for then 
their remains no hopes of recovery. Bur by a later Law of Nations, eſpecially of theſe of 
Europe, it is thus judged, namely, If the things taken continue in the poſſeſſion of the 
Enemy twenty four hours, then are they accounted for loſt. 
But it is not ſo with Lands, For they are not ſaid to be taken as ſoon as the enemy ſets 
down upon them. For though it be true that that part of the Land which an enemy with 
a ſtrong Army encamps upon, is by them for the preſent poſſeſt, as Celſas obſerves ;, yet 
is it not every poſſeſſion that is ſufficient to alienate the Title of Land, but ſuch a one as 
is firm and laſting. The Romans were fo far from thinking that part of their Land loſt 
whereon Hanmbal encamped, that at that very time they ſold it for as much as it would 
have given before. But that Land only is ſaid tobe loſt that is ſo immured or ſecured with 
Walls, Forts, Rampires, and ſuch like Muniments; that unleſs the cnemy that holds 
them can be driven away, there can be no poſlible acceſs unto it by the former Owners. 
And this derivation of the word Territory, which Siculus Flaccus gives, namely, A terren- 
dit hoſtibus, From deterring the enemy from approaching unto it, ſeems to be as probable as either 
that aſſigned by Varro, 4 terendo, from wearme ; ot that of Frontinus, From the ſoil or earth; or 
that of Pomponu the Lawyer, From the power that the Magiſtrate of the place hath to af- 
fright all perſons within thoſe bounds by removing or driving them out of it. Thus Xenophon 
in his Book concerning Contribution faith, That the poſſe ſſion of Lands is held in the time 
of war by Muniments, which he there calls Walls and Frontier Garriſons. 
V. Whence this alſo may be gathered, That before the War can transfer a Right unto us in 
be 


— 


— 


not the any thing ſo taken, it is requiſite by the Law of Nations, that that Right ſhould firſt be in 
— can- our enemics. For things ited or laid up within our Enemics Towns or Gatriſons, 
red by War. 


dona. whoſe right Owners ate neither Subjects to our Enemies, nor have any hoſtile mind to- 


wards us; cannot by War be made lawful prize, though we do conquer the place; as is ſut- 
ficiently proved, among many others, by that of Aches, where he ſhews, That Amphi- 
polis, being a City belonging to the Athenians, could not be lawful prize to King Philip by 
that War which he made with the Amphipolitans. Firſt, becauſe no reaſon could be given 
— the Athenians ſhould loſe their right, being no Enemies at that time to King Philip ; 
and then, Becauſe this Right of changing properties by mere force would prove a matter 

of ſo a conſequence, that it ought not to be largely interpreted. 
Wherefore that which is commonly ſaid, That Goods found in the Ships of our Enemies 
are adjudged to be the Enemies Goods, and conſequently are lawful prize, is not ſo to be 
found under ſtood as though it were a certain Law made by the Right of Nations, but becauſe it 
gives occaſion to a very great preſumptian that they are ſo, which notwithſtanding by preg. 
nant and evident proofs to the contrary may be daſk'd. And fo it was * adjudged 
in Holland in a full Senate — War with the Hanſrowns in the Year 1338. and 
from thence hath ſince paſt into a Law. Neither are the Ships of our Confederates forfeit- 
ed, though the Goods in them be an Enemies, unleſs it be ſo agreed with the conſent of the 
Maſters of the Ship. And fo are the Laws of France, as | ſupper, to be underſtood, 
which adjudge the Goods lawful prize, if the Ship be fo ; and the Ship lawful 2 if 
the Goods be ſo. But otherwiſe the Goods only are prize, but not the Ship. in the 
War between the Venetians and the Genoeſe, the Ships of the Grecians being ſearched, 

Greg. l. 9. thoſe Enemies that lay hid in them were taken and made Priſoners. 

VII, This alſo is moſt certain, That if we look no farther than the Law of Nations, whatſoever 
Things taken is taken by War from our Enemies, cannot juſtly be claimed by thoſe from whom thole 
from our ene- Enemies wan it, by the Right of War; becauſe, The Law of Nations firſt made our Enc- 
by the Law of mies Lords of it, (as to an external Right) and afterwards the ſame Law made it ours. 
Nations , co Thus Jepbtha pleads his Title againſt the Ammonites, becauſethe Land in queſtion, as al'o 
they rookthem another part of the Land of the Moabites were, by the right of Cor que ſt fit ſt won 25 
from othcrs. the 
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Cua p. vi. 


the Ammonites and fo, invelted in the Amorites; and from the Amorites, by the fame 1 Sum. 30. 20. 


Righr of War, was transferred unto thelſtaelites, Jud. 11, 23, 24, 27. Thus did David 

claim and divide as his own, the Lands that he took fromthe Amalckites, notwithſtanding 

that the Amalekites had before taken it from the Philiſtines. Trus Largins (as Dionyſuw 1 « 
Halicarnaſſenſis records the Story) did thus adjudge this Cafe in the Roman Senate, when 

the Volſcians laid claim to ſome of thoſe Lands whic.. the Romans had then lately won by 

the Right of War, becauſe anciently they had been Lords thereof, ſaying, We Rom d 

account the poſſeſſion of thoſe Land which we have won by the Sword to be mot juſt and honeſt ; 
neither can we be ſo eaſily perſwaded to eraſe the Monuments of our «Anceſtors va'our, by rte. 

ring that hack unto thoſe, who when they bad them were not able to Ke them. Day thoſe Luds 

that we thus gain, we concerve our ſelves bound not only to communicate to thoſe Citizens that are 

now li uing, but to leave to thoſe who ſhall here after ſucceed us. So far are we from uddiulging 

that againſt our ſelves (by a voluntary ſurrender of what we have gained by the Sword) wich us 

uſual ndred ar ainſt Enemies. This Plutarch relates to be the greund of the War baween pit. nem 
the — and the Vejans, who demanded of the Romans the City Fidonæ, as nieretly belonging 

wito them; which demand was not thought by the 'R omans to be unjuſt only, but 114 νν , to 

wit, that they who would not aid and aſſiſt the Fidenates whilſt they were contend? 47. ft the Ro- 

mans, and in creat danger ; but ſuffered the Citizens thereof to be deſtroyed, ſhould new lay (lum 

to their Houſes and Lands when the were poſſeſt by the Romans by the Right of Cor queſt. This allo 

is plain by that Anſwer which the Romans gave unto the Aries, Ve Romans do cont erde 

that whatſoever any man wins by his valour from his Enemies, he may bequeath to h:s Poſterity, 

47 being by the beſt of titles hu own. So in another place they return this in anſwer to the 

Volſci, We account that which we c from our Enennesto be the beſt Eſtate we have, ſeting Dionſ. Hale: 
that this not only ad udved ours by our own Laws, but by 4 title derived more truly from the gods 4. l. 7 
than from men, and ved of by the conſtant prattice of all Nations, both Greeks and Bar- 

bariis ; we ſhall not therefore yield up any thing cowardly of that which we have gotten by v 

lour, nor calmly forego what by the Sword we have gamed. Maximum hoc probt um torct, quz LI 
virtur2 ac fortitudine quzſira ſunt, ca per formidinem aut ſtupoiem amittete; For this 

would be the greateſt diſhonour unto us, if either through fear or ſtuprduty we ſhould loſe that which 

by virtue and mere manhood we have acquired. And this is alſo confelt in that Anſwer of the 
Samnites, We have gained this by Conqueſt, which Law is of all acquiſitions the juſtei#. By 

this Right the Romans held Syria, as Apprarus notes, without reſtoring it to Antiochns Lib. 12. 
Pius, from whom Tierancs, that great enemy to the Romans, had formerly taken it; ad- 

judging it more equal that Syria ſhould be governed by the Romans, who had expelled Tigra- 

nes than by the Sclencidz, who had been ejetted by Tigranes. Yea, and Antiocbus himtclt was 

of opinion, That that was the moſt juſt and Liſt ius poſſeſſion that was got by the ſword. Fuſtine Poly. in ex 


brings in Pompey anſwering the ſame Arntioch:1s (who, after the teceſſion of Trgranes into Ar- t. £1g4t. . 


menia, de manded the Kingdom of Syria, out of which he had been by the ſame Tigranerdri- 77 


ven, and into which after cighteen years he had been reſtored by Luc ul in theſe words, A. ci 
That he would neither wit hi nor without the conſent of the Syrians ſet ſuch a King over them as could . 
be content to hude himſelf in a corner of Cilicia all the while that Tigrancs held Syria. And alis li. 40. 
now the ſame Tigrancs being vanquiſhed by the Romans, would demand the reward due to other 
mens labours. And therefore as he had not taken the Kingdom from bum, ſo that Kingdom 
which _—_ bad left unto Tigrancs he refuſed to proe him, becauſe he knew not how to defend it. 
So alſo thole parts of Galla which the Cimby: took from the Gauls, the Romans afterwards 
taking, held as their own. Nor did the French reſtore to the Romans that part of 774 
which they took from the Goths. 
But here a more knotty Queſtion ariſeth, concerning the perſons to whom the ſpoils VIII. 


taken from the enemy in a ſolemn War belong, whether to the State, or to every perſon Thar things ta- 


of, or among the people. The Modern Lawyers do vary cxcccdingly in their opinions — from — 


concerning this Point; for moſt of them finding it in their Civil Law, That capta ſunt ca 


not always 


entium\, Things thus taken, are theirs that takg them. And in the Body of the Canon irs char rake 


w, That the ſpoil is to be diſtributed by publick Authority, do one from another (as is them. 
uſual ) deliver their opinions thus, That primarily, and by original Right, he that firſt appre- 
hends them hath the beſt title to them ; but notwithſtanding that they are all to be brought 
to the General, who may diſtribute them amongſt his Souldiers. But this opinion is not 
more common than falſe ; and therefore that we may hereby learn how unfate it is in ſuch 
doubtful caſes to be biaſſed by ſo weak an Authority, I ſhall the more accurately confute 
this opinion. We cannot indeed deny but that by the conſent of Nations this Queſtion 
may be determined either way, namely, That the Spoil may belong cither to the people, 
or to him that bears the charge of the War, or to thoſe particular perſons that with the 
hazard of their lives do firſt lay hands on it. But the Queſtion here is, Not what they 
may determine in this Point, but what thev have or do determine of it: whereunto | an 
ſwer, That the things of an enemy, by the conſent of Nations, are us otherwiſe their enemes that 
take them, than as they belong to none 3 as we have already explained it from that Saying, of 
Nervathe Son. Bt 
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IX. But the things that are no Bodies, are indeed theirs that firſt take them. hut they may 
—.— be ſaid to take them that employ others to take them, as well —— who take them ſot 
and cominio® and by themſelves. So they that are employed by others to catch Fiſh, Fowl, Deer, oc 
— — Pearls, whether they be Children, Servants or Freemen, do not a tate them unto 
for us by ano- pr opt 
ther. —— — them for thoſe that * Fg It was well ſaid of Modems 
L taque D. dt t wycr, ſorver us natur ained, as poſſeſſiom u, be gau d man whom 
2c. dom. ſoever we Nel to do uf for — 5 likewiſe Pauls the 5 — N gained by 
the mund, —— body, but then the mind muſt be our on; but the body may be either our own 
or anothers. And in another place, Poſſeſſion may be taken for us by either a Proctor, an Ar- 
torney or Guardian; that is, of it be done by them with that mind and purpoſe as to maks it our. 
Thus it was among the Grecians, they that overcame in the Olympiau Games, obtained 
indeed the prize ; but not for themſelves, but for thoſe that ſent them. And the rcaſon 
is, becauſe naturally one man may make uſe of another as his Inſtrument, if both arc 
willing. Wherefore the difference that is ſaid to be between perſons bond and free, as con- 
cerning acquiſitions, reſpects only the Civil Law, and appertains properly to civil acquili- 
tions; as appears by that place of e Afodeftinus before cited. And yet the Emperour Seve- 
ru drew theſe nearer to the pattern of natural acquiſitions, not only for profit, as out of 
Juriſprudence, as he himſelf acknowledgeth. Setting then aſide the Civil Law, that ſay. 
ing will hold good, That what a man may do for himſelſ by himſelf, that he may alſo do 
by another, and it is the ſame thing to do it by another, as to do it by himſelt, 

Here then we mult diſtinguiſh between thole acts which in a War are truly publick, and 
diſtinftion thoſe private acts that are done by the occaſion of a publick War. By theſe private acts the 
Goods of an Enemy may primarily and directly belong to the —— Souldier ; but what- 
ſoevet is gained from an Enemy by ſuch acts as are publick, is due to the people, or to him 
that maintains the War. Uponthis Right of Nations Scipio grounds his Flea againſt Maſ- 
Lib. 30. ſamſſa in Li, Syphax, by the good condutt of the Roman people, — — and taken ʒ and 

therefore He, bis Wife, his Kingdom, Lands, Towns, with their 1 ants, yea and in 4 

word, whatſoever Syphax had, u thereby become lawful prize to the people of Rome, And in 

the ſame manner doth Artiochus the Great argue, That Celeſyria did of right belong to Se. 

leucus, and not to Prolomy ; becauſe it was Scleucus that maintained the War, to whom 
Lib. 5. Pto/omy was but an Auxiliary, as P relates. 

XI. The Soil, and whatſoever is fixed thereon, are not uſually taken but by ſome publick 
The Land that Acts, as by the introducing of an Army, by _ of Garriſons in Strong Holds, Towns 
is taken is is and Caſtles; andtherefore, as Pompemus ſaith, Publicatur Ag er qui ex Hoſtibus cupt as oft ; 
-————_— Lands taken from an Enemy fall to the State, that is, (as he expounds himſelf) prede ron 

f cedit, is no part of the prey or booty ſtrictly taken, wy is ſometimes granted to the com. 
Vd. l. 2. mon Souldiers.) So Sa me in Procopims, That Priſoners and ſome other Moveable: ſhould be 
given as a preyto the Souldiers, is not without ſome reaſon, (ſo as it be done by publick Grant, as 
we ſhall anon explain it;) but tar the Lands ſbould altogether belong to the Prince, or to the Ro- 
Lampridius. man Empire that deſr ays the charge of the War, is but juit;, though the Emperor Sever«s gave 
the very Lands conquered from his Enemies unto the Captains and Souldiersct his Frontier 
Gatriſons. Among the Hebrews and Lacedemonians the Land taken by War was divided 
by Lots amongſt the Tribes; yet ſo, that amongſt the Hebrews the Kings Lot was equal 
to that of cach ſingle Tribe. Among the Romans, the Lands taken in War were either kept 
to be let out, ſome ſmall portion thereof being ſometimes le ſt for honours ſake to the for- 
mer Owners; or alienated and fold, or aſſigned over to Husbandmen to be * or 
made tributary, whereof we have divers teſtimonies in their Hiſtories, Laws and Com- 
mentaries. The Roman, (as Appian tells us) when they ſubdued Italy, took away part of their 
Fields by way of puniſhment. And elſewhere he tells us, That" the Romans having conquered 
their Enemnes did not takg away all their Lands, but a part only. ero alſo in that Oration 
that he made to the Chief Prieſts for his own houſe, notes, That their Emperours having 
ſubdued an Enemies Country, did ſometimes conſecrate their Fields, but it was always by 
the Decree of the people. 

XII. But as to things moving themſelves or moveable, they are taken either in publick ſer- 
— — vice, ot out of it. If they are ſuch as are not taken upon publick Duty, they are theirs 
moveable. be. that take them. And hither we may referr that of Celſus, Que res boitiles apud nos ſuat, 
ing taken by n public a, ſed occupantium ſiumt; Wharſoever is found amongſt us that was the enemies, 

ate Ads, be not to the Commonwealth, but to them that apprehend them; that is, the War 
are theirs that being begun. For the very ſame was obſerved even of Men and Women at ſuch time as 
take them. they in this caſe were equally valued with Goods. We have a notable Saying in 

Tryphomas to this pu , But they who in times of peace come to ſojourn in anothers domruions 
( as friends ) the War breaking out , were made Slaves with them amony ſt whom thry were 

their own hard fate chended as enemies. Where we may note, That the Lawyer a- 
— thu unto Fate, uſe they were brought into bondage without any merit of their 


own; for all ſuch were ancicatly aſcribed to Fate, So Serv upon that of * 
ati, 
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fatis, oblerves, That the Poet endecavours to att: bute nothing to the merits of the Trojans, 
but all to Fate. So Nevins concerning the Aetells, Fate ſiunt Rome Metelli conſules; The 
Metelli were made Conſuls at Rome (as it were) ) Fate, that is, without any merit of 
their own. In like manner it is, when Souldiers take any thing from their enemies 
whilſt they are not upon Duty, nor exccuting the Commands of their Captain, but by per- 
miſſion of the it Commanders, or by a promiſcuous licence that Souldiers do uſually take on 
each ſide one againſt another; what, I ſay, is ſo taken is lawful prize to him that takes 
it; becauſe it is not taken in order to any Command, but voluntarily, and is therefore gi- 
ven them as the reward of their valour, As when in pickeering a Souldier overcomes, 
diſarms or kills his Enemy, the ſpoil of that enemy is due unto him in recompence of his 
Virtue z fo when a Party (hall make an excurſion freely without Command into an enemies 
2 ſo as it be hey ond ten miles from the Camp, according to the Roman Diſcipline 
(as we ſhall ſce anon) what ſoe vet they ſhall ſo take is theirs that take it, 
And whereas we ay, That by the Law of Nations whatſoever is thus acquired becomes XIII. 
directly his that takes it, we = ſo to underſtand — that this was the Law of Nations before * oy hoe 
in this Caſe was decreed by the Civil Law. For e State or pcople may a- \Þ >2% do © 
— een otherwiſe — of it, and prevent the right and — of him 2 25 
that takes it, as we may perceive it done in many places where Fowl and Decr are ta- 
ken. So alſo the Civil Law may ordain, That whatſoever is found amongſt us of or be- 
logging mo encmics, the War being begun, ſhall be confiſcate to the uſe of the Com- 


Bat as yet as to — things that any man takes by any publick Act of a ſolemm War, XIV. 
there is another reaſon why thoſe things ſhould not be theirs that take them. For hetein What is cak 
every private Souldier repreſents the Body of the Commonwealth, and what is done by a- by 15 22 
ny one is taken to be done by the publick State that employs bim; and therefore whatſo- maintains the 
ever, whether pollcſlion or dominion, any of them do thus take, (unleſs the Civil Law Wor. 
do otherwiſe determine) the people may be ſaid to acquire; and therefore they may 
transfer their right thereunto to whom they pleaſe, and to what uſes they plcaſe. But be. 
cauſe this ſeems to be repugnant to the common opinion, therefore I ſhall endeavour to 
confirm it with more than ordina: | goss, which I ſhall draw from the examples of the 
nobleſt Nations. I ſhall begin with the G.cians, whoſe cuſtom, in this cafe, Homer in fe- 
veral places deſcribes. 


Omnia jam diviſs, quibus ſroliatimus Urber, 
Their Cities ſack d, the ſpoils divided ate. 
Achilles in the ſame Poet, ſpeaking of the Cities which he himſelf had ſtormed, faith, 


Omnibus bus ingens pretio numeroque ſuppellex 
Noſtra rapta manu : Regi ſed Vitor Arride 
Cuntta tuli, celeres reſudens qui pone carmat, 
Drvideret cum pauca alus, ſibi multa tenebat. 


From which Citics Achilles brought to Agamemnon all the rich plunder which he divided, 
diſtributing ſome few things for others, but reſerving the greateſt part to himſelf, For 
here we look at Arameninon, partly, as he was at that time Prince of all Greece, and fo te- 
preſenting the whole Body of the people; by which right he divided the ſpoil, but with 
the advice and conſent of his Council : and partly as a General, and fo out of that which 
was publick he claimed a greater ſhare than others to himſelf ; and therefore Achilles thus 
deſpeaks Agamemmon, 


Nam neque me tecum prede pars «qua ſequetur, 

Si Danaiim virtus Trojanum everterit Urbem. 
My part of th prey with thine muſt not compare, 
Though by our valour Trey ſubverted were. 


Aud ſo in another place Agamemnon by the advice of his Council offers unto Achille: a Ship 
laden with Braſs and Gold, with twenty Women, which he might take firſt out of the 


Spoil, Troy being taken, Virgil, ſpeaking of King Priams:'s Palace, faith, 


Cuſtodes Lefts Phanix & dirus Uiyſſes 
— — : buc undique Troia ga 
Incenſu er ept a adytis, Menſeque Deorum, 
Cratereſque duo ſolidi, captroaque veſti 


Congeritus 
Ppp There 
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There Phamix and Uiyſſe: guard the Spoil, 

And from all parts Trey's precious things do pile, 
Snatcht from burnt Temples, and from Altars rare, 
Goblets of Gold, and ſacred Veſtments are. 


Plat. Ai. Thus we read, That in aſter Ages _ preſerved the Spoil at Marathon intire. And 
Herod. l. 9. after the Battel at Plates it was ieverely forbidden that any man ſhould preſume to take to 
Plat. Lyſand. himſelf any part of the ſpoil ; afterwards the ſpoil was preſerved and diſtributed 
the people, according to cach mans deferts. Aſter this, when Arbens was 0 
Lyſander cauſed the ſpoilof the City to be brought into the open Market. And the Lacede- 


Aaquerniacy Monians had publick, Officers who were appointed to make Portſale of all their prizes taken 


Homer. Nad. 


18. 


may 
"Fg (ib. 23-4 the thing. So the ſpoil taken in Aſia was drought 


Plat. Alex. cut. 

— N Canne, or in other places, was ſent unto Carthage. 

Gregs Ts, ver was taken in War was divided by lot ; neither had the King bi 

2. C. 29, than what fell to him. Captiovi rade inter Vittores forte ur; The 

fn. . 3. Fu- drvided by lot both the Captroes and the Spoil, faith Servias 8 Virgil, But look how much 

vum. more cxcellent the Romans were than other Nations in Military Diſcipline, fo much the 

Us. 23 more worthy they are of our imitation, Dienyſuu Halicarnaſſenſit, a moſt exact Obſerver 
of their Manners and Cuſtoms, thus inſtructs us in this Caſe, Whatſoever un taken from the E. 
nemy by valeur in War, iu deerced by the Law to be : ſo that 2 
was forbid to claim am propricty in it, but even the General conld no tereſt there- 
in bur the Quer recarved ut, and in an ogen Market « i to ſale. Theſe are the very 

, words of thoſe that undertook to accuſe ( ariwelanus to the people of Rome ; which words, 
though true, yet ſmelt too rankly of envy and diſtraction. 
XV. For IDEN he Owners of the Spoil, was moſt true (as Ser teſti. 
Yer was ſome fies in his Hiſtory of the Switzers :) and yet it is as true, that the power of diſpoling there- 
power herein of was allowed in every free State to the General, yet ſo that he was to render an account 
_— thereof unto the . Polybuu concerning L. «mil Panln: teſtifies thus, 44 
neral. 7 the whole King and baving it thereby in bus own power to diſpoſe of all things at bus 7, 
. . 37. yet covered nothing. So doth Livy concerning the ſame A e, It uu the power of the 
General to deſtroy theſe Giies that are taken by the ſword, but net theſe that are ſarrendred ;, yet 
even in theſe alſo the diſpoſition of the ſpecl uu in h power, and not un the Souldierr, But not- 
wi this power that cuſtom hath given to Generals, ſome of them to the end 
that they might free themſelves from all manner of ſuſpicion, have wiſcly transferred it 

Liv, & 8. back to the Senate, as Cu did. And they that have claimed it, have been obſerved to 
have diſpoſed of the ſpoil to ſeveral uſes, according to their ſeveral deſigns, to the promo- 
ting of cither Religion, Honour, or Ambition. 

XVI. Bat thoſe amongſt them whodeſired to be, or to , moſt holy, would not at all en- 
Who have ei- rich themſelves with the ſpoils of the enemy; but it were in money, the Quzſtoc 

of the was commanded to receive it; or in other Goods, he was commanded to 
make Portſale of them: and the money for which they were ſold, went under the name 
of Manubic, as Faverinus in Gellaw notes, and was by the Quzſtor into the Tres- 
ſury. But in caſe there were matter for a triumph, then it was firſt ſhewed 
to the people. Manius Curius called the Gods to witneſt , That be bad not ſo much at tenched 
any of the ſpoil, but only one poor Beechen Cup, wherewithto ſacrifice to the Gods, But that of 
Vit. nil. —_ Paulus, which Platarch records, is admirable, — — which all men did — 
im ſor his imity, namely, That when br had collefied from the an c 
of Gold and Seieer, nec tnfpicere W he would net — His of — Bat de- 
Lib. 2. hivered ir tothe Queſter for the publik ac. The like did 7 , of whom ede writes 
thus, The that be took, from Tigranes, be canſed to be ts the Queſter, a1 bus 
Lib. 2. Ep. cuſtom was, to be publuckly regiſlred So alſo Marc Talat in his E piſt le to , gives 
this teſtimony of his own integrity, De rd mea preter ere, „ Teruntunm nec 
attigit, nee tatturus oft 3 Beſides the Queſter: of the City, we man bath or ſhall ronch the 
leaſt part of the ſpoil that I have got from the Aud this indeed was the general pra- 
Rice of the Romans in their moſt ancient and beſt days; heteunto Flaws: alluding, faith, 


Nun 
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Nunc haze predam onnem jam ad Queſtorem deferam 
Now all" this ſpoil I'll tothe Queſtor bring. 


The like he faith of Friſoners taken, 


n ham from the & 1eſtors of the ſpoil I bonghe. 
But others of the Roman Generals, did without the Queſtors make Portiale of the ſpoil 
taken from the Encmic by themſelves, as may be gathcred from the enſuing words of V 
hearnaſſenſer, Thus we read that the Sabines being vanquiſhed by King Traun, he ſent 


” | 


the Pritoacrs together with the ſpoil unto Rowe. So likewiſe Rem and Yeturins being Liv. . f. | a 


Conſuls, the ſpoil was fold to ſupply the pub.ick Treafury, which was then almoſt ex- 
hauſted, the whole Army repining at it. But in a caſe ſo clear and ſo beaten, what need 
we any more teſtimonies ? Hut yct this is worthy to be obferved, That the ſpoil, or part 
thereof at leaſt, was ſometimes given to the Gods, ſometimes to the Souldiers, and 
ſometimes to others; to the Gods were given, either the ſpoils themſelves, as thole 
which Ro was ſaid to hang up in the Tempie of Zapurer Fererrmms ot being reduced into 
Money, that Money was imployed to religious uſes : Thus was the Temple of Jupiter 
118 Tarprias, with the Money taiſed out of the Pometine fpoils by Tarqu: 

To give the ſpoil to the Souldiers, was by the Ancient Romans accounted as procced- 
ing from Ambition. So Sextus the Son of Tarqui» the Proud, but driven unto the Ga- 
bians, is ſaid to diſtribute t amongſt the Souldiers. that thereby he might render 
himſelf the more power ful. du in the open Senate condemned ſuch kind of 
largeſſcs to'Souldiers, as favouring too much of novelty, raſhnefs, and prodigality : The 
ſpoil given to the Souldicrs, was cither divided amongit them, or taken, as when cach 
man had what he could catch; when it was divided, cirher it was in lieu of their pay, 
in caſe it could not conveniently be reduced to moncy, and fo brought into the publick 
Treaſury, and this was never oppoſed by Arps Claud; or elſe it was divided accord. 
ing tocvery mans merits for ſervices then dene. The order and method of this Ciſtribu- 
tion is excelicatly dect ibed by Fehl, nimely, the lellet part of the Army was ſent out 
daily to fetch in the ſpoil, wio w.ic com.aanded to bring whatſoc vet they found into the 
Camp, where the Tribuncs were cquaily to divide it. They that had the charge of the 
Camp, which from the prachce of King Dowd grew into a Law and they that through 
ſicknets, or by reaſon of ſome publick employment were abſent, had equal ſhares with 
thoſe that were preſent + ſometimes the ſpoil was reduced into money, which in lieu 
thereof was diſtributed among them; which in Triumphs was uſually done, The pro- 
portions | had to be thus divided, ſometimes to a Foot Souldier a i.ngle ſhare, to a Cap- 
tain of Foot a double, to an Horſc-man a treble ; and ſometimes to a Foot-man a ſingle, 
and to an Horſ--man a double proportion ; clſwhere, a lingle to a Foot Souldicr, a double 
to the Captain: but toa Tribune, and to a Hork-man (or rather to a Captain of Horie, 
as Apprancs relates) a quadruple ſhare. There was allo ſometimes a reſpect had to the 
merits of Souldicrs. Tims was Cajus Afarcins, who had behaved himſclt galiantly, at 
the taking of Corel: highly rewarded for his valour out of the ſpoil of that City, before it 
was diſtributed among the Souldiers ; but which way ſoever the ſpoil was to be divided, 
it was lawful for the General to take of tlie principal part of it, what he pleaſed uuto 
himſelf, that is, as mpch as was fit - which alſo hath ſometimes been granted unto others, 
28 or an encouragement to valour, As Euripides ſpeaking of the Trojan La 

ies 


— — La proverb cs xmas dat t 
Erant Aches, 


bey that were moſt fair 
Unto the Grecian Princes given were. 


And of Aedrawacha he tells us, That Pyrrber the Son of Achulter choſe her to himſelf. Fa 
bricias in his Oration to Pyrrbur, challengeth to himſelf chis priviledge, ſaying, Thar of 
the rugs taken ws War, it was lawful for bam as General, to taks what and as much as he 

hole example Juhu propoſeth both to himſelf and his Army, as Amman teſti. 


. Wherevunto /ſdere bath r where treating of the Right of War, He dude 
the fpodd unte that part which was equally to be the Souldrert, with regard had 
to the quality of the perſons and to their hard 7, and inte that which was the Princes or 


Generals portion. Targunthe Proud, as Levy teſtifies, would both exrich Wanbit wines, 2g, , 


PPP 


Liv . 3. 


* 
Din. Hil. tl. 4” 4 
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XVII. | 
Or divided it 1 
to the Souldi- 
ers, and how. 
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belt, and pacihc the minds of the people with the reſt of the ſpoil, S in his Oration 
to Lacins Hana, faith, That it was in his power to have made himfclt rich in the Civil. 
on of the ſpoil. And there arc ſome of opinion, that it is that part only that falls to the 
For. 3- General, which is ſignified by the word ennie, amonght whom we hind Ae 
Jean. But much more commeudable arc thoſe Generals, Er can be content to for- 
goc their Right iu this caſe, aud allume nothing of the ſpoil unto themic lives, but the 
Honour of the Conqueſt 5; among whom was that Flu betore named, who preferred 
bis own honour before riches thenth juſtly get, which be confelleth he Cid in imitation of 
Plat. M Cats. VF alerins Publacela and ſome few others ; waole example . Porcins (ts alto followed 
in his Spaniſh Victory, denying that „ kept any thing to himſc't of the ſpoil be had ta- 
ken from the Enemy, befides what he had daten and drank : yet adding withal, that he 
did not thereby blame thoſe Generals 4hat had, or herealter ſhould <nrich themſelves by 
the ſpoil of their Encmics;, but that he choſe ratber to emalate the beſt of men i® ther wertuet, 
than the wea'thirfl in thar rar. Next voto theſe ate to be commended thoſe Generals, 
who took ſumewhat of the ſpoil to themielves, but very ſparingly. Such was Pompey 
whom Cars in Lacan comments, for that be brought inte the pabluck treaſury much more than be 
Art buwiſelf. In the diviſion of the ſpoil, regard was ſometimes had to ſuch as were abſcar 
trom the fight, es it was ordained by F, Awbatw at the taking of Arxar ; and fome- 
times no regard at all was had of forne, though preſent : As when Crmaras was Diftator, 
no reſpect wes had in the dixihon of the ſpoil to that part of the Army, that was command - 
cd by Afntrzs, But look what Right the Emperours had in the Ancient Commonweaith, 
the lame was tranſlated when the Commonwealth was ried to the Generals of the At 
Agi mili- mics, as «ppcars by Ju Code j; where froman infinuation of acts done, all dona. 
cam. tions of thing moving themiclves and moveable were ditgharged, which their Geacrals 
gave uato the Souldicrs out of the ſpoil of the Enemics, Methet they were then occupicd 
in the War, or in what places ſocvct they were known to abide, But this Gtvition gave 


C. of dente 


zebus. frequent occaſion of calumny, as if thoſe Captains did by that means purchaſe favour to 
thcmiclycs only, which was the crime charged upon Serviiins, Corocanar, and Canllar, as 
if they obliged their friends and clients by their liberality out of the publick Rock ; wicre 
Pim. . S. &.. unto they picad that tic had Conc it for the publick good, namely, That they that were 
ity „ eq at the work done, recruit frants of their own labour, e thireby be encouraged 
the more willingly te adverture themſelves in «ther expeditions, which arc the very words of 


: a Hair arnaſſerſes. 

*** Tnus mucu for Diviſion, now we come to Direption, when every private Souldier held 
XVIII. what ke could catch; which licence was granted unto the Souldiers, cither in waſting the 
Or by plunder. Foemics Country, or altet a ſet Battel, or at the ſtorming of a City that had been long 
beueged: for then commonly upon a ſigu given, cvery man ran in aud took what he could 
get; this licence was very rarcly given anciently, yet doth it not want ſome precedents. 
For Trum we rcad gave the ſpoil of the City Szefſa to his Souldicrs, So did . S- 
Liv. . 4. ls the Diftator, the rifling of the Camp of the «/£qus. The like did . Fabims, having 
Din . 5, 6.9. defeated the i, and taken the City Ecerra, and afterwards ſome others did the ſame vt 
55 ry olten. Ferſen he ing put to flight, Paulus the Conſul gave the ſpoil of thoſe that were 
Uvy 46. flain or maimed upon the ſpot to his Foot Souldiers ; but to the Hot ic, the ſpoil of the Coun 
try adjoining. So alſo by the decree of the Senate, did he give the ſpoil of the Citics of Fru 
to the Souldicrs. The like did Sula the City of Arent. Lace having vanquiſhed Tr axes, 
did for a while reſtrain his Souldiers from gathering the ſpoil ; but at length being «ſlured 
of the Victory, he ſuffercd them to take it: He gave alſo the plunder of Tirravecerta, as 
Plat arch records, to the Souldiers. The like did the Emperour Scirus the ipoil of C e- 
pbon to his ; yea, and commanded his Tribuncs, Captains, and common Souldicts >< pluu 
der all the Villages about it. Aae the ſecond to cnc his Army, promiſed them 
all the ſpoil and Captives they could find in Conftantineple. That which ſome men do ob- 
ject agaiuſt this is, That it oftens comes to paſs, through this licence given to every Soul. 
diet to catch what he can, that they that are greedy of plunder, do deprive thoſe that 
arc truly valiant, of the reward of their valour. For it is frequently ſeen, that rhey that 
are moſt backwards to fight, are moſt forwards to ; Whereas they that babe magnan- 
monſly expoſed themſelve; to the greateſt labour and er, have reaſon to cxpett the beſt part 
of rhe prey, which ate the very words of Apps in Livy, Whereunto not very iumperti» 
nent is that of Cyras in Xenepbon, In this way of pertition, | mcan by plunder, 7 very well 
brow that the worſt Souldiers ger moſt : But unto this, it is commonly anſwered, That what 
any man takes from his Enemy with his own hands, is ever more unto him, 
than that which is aſſigned him by others, though in value it be much lefs. Sometimes a- 
gain it is permitted Souldiers to plunder, becauſe indeed it cannot caſily be prevented. 
So it was in the winning of Cortzeſs a Town of the Hetraſcians, The T ribunes ordered the 
Jpoil ro be fold: bur Imperium quam confilium ſegaius fuit 3 The command can tos late 1 = 

l 
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the Souldzer i ha already get it, which conld not without envy be rarieved. 
Now whict cas | faid, that the ſpoil, or the mony raiſed out of it, was ſometimes di- XIX 

vided among tuch as were no Souldiers;, this often happens, when to the maintenance Or grant ir to 

of the War, ſome men have liberally contributed, unto whom tellitution hath been cer. 

promiſed to be made alter the Victory to the full value: yea, and ſometimes Plays 

and latcrludcs have becu ordained out of the money raiſed by the ſpoil of the 


Lacey 

Nether is the ſpoil thus diverſly diſpoſed of only where the Wars arc divers, but the XX 
ſame prey in one u the ſame War, is often ſt apart for divers uſes, diſtinguiſhing it Or being di 
either by its parts, or by its kiads. So Abraham gave the Tenth of the ſpoil to A, - vided it is di. 
ſedeck, The like dd Camiliar to hee Fyebes in imitation of the Greeks, who alfo > 
tearucd it from the Hebrews, at which time under the vow of decimating the ſpoil, the , 
Chicf Priclts did adjadge, That not only things moveable, as Money, jewels, Cattel, 
and the like, but lou, and Ficids,and the like immoveabic things were alſo comprehend 
ed. The fame Clas having conquered the Fabſes, allotted the greatelt part of the %% , 
ſpoil tothe Queitor, yet teſet ved fome fmall part of it to to the Souldiers. Sv tid Ly 
cas Manlins allo fell pare of ris fpoel which be reduced into the public treaſery;, and yet took, C. 33 

cat care that part ther oof ſhould be d, among bus Se der, as it was moſt jſt, The 
Foil of the Enemy may alſo be divided by its ſeveral kinds, which are theſe ; either they 
e Captives, Droves, or Herds of Cattel (which the Grecians when they ſpeak pro- 
peily, call, , the prey) Money, things moveable, and theſe either common and or- 
dinary, ot fuch as arc more tate and precious. & Fu when he had overcome the Vol pie. lis. 6. 
Ki, commandcd the prey and fpoil to be fold ; but for the Silver, he referved that for 
himſelf, And when he had ſubdued the Jofferand + fqus, the Prifoncrs he led beyond the pun lib. 16: 
Tertitories of T. Hula, and diftributed them to the Souldiets but the common people, , 
aud the Cattcl, be Icft in the fickds of Feerr 4 for pillage and p'under. Linens Cornelius when 164mm, 
he had taken A, brought all the Money, whether Gold, Silver, or Braſs, into the pub- 
lick Treaſury, cauſed the Prifoncrs and ſpoil to be fold, reſerving for the Souldicrs ſuch 
things only as ſuſſic cd for food and clothing. Neither was that of Cnc, much un- . . 16. 
like, who having taken Corbis, a Joan belonging to the «Aqu, Tent the moſt precious 
part of the ſpoil to Kane, the rclt be divided among the Souldiers by their Centuries. 
Camllas having taken Yep, brovght nothing to the pablick Treatury,but the Money he had 
raiſed by the ſelling of the Captives - Bur having Conquered the Heurruſes, and made tale 
of the Captives ; out of the Noncy fo raited, he reftored to fume Roman Matrons the 
Gold they had cout ibuted to maintain the War, and laid up three Cups of Gold in the 
Capitol. Fabricas having conquered the Lacanes, the Bratz, and the Samnites, did ve- Civ. . g. 
much enrich the Souldiery, reſtored to cvety Citizen his Taxes, and brought into the L. 6. 
reaſury Four hundred Talents beſides. So did Fal, when he had taken Tarentum, Liv lib. 37- 
br the Money caiſed by the fale of Prifoners into the Treafury ; but the reſt of the 
ſpoil he diſperſt among his Souldicrs. Thus did . Falvur, and Appen! Clandins, when 
— had taken H.mme's Camp, they fold the ſpoil and divided it, rewarding every man 
that had done any fignal tet vice in that fight. Scipio having taken Currhaze, gave the Lib. 25. 
ſpoil of the City to his Souldiers, reſerving only the Gold and Silver to gratifie his it ie nds. 
Aciliss upon the taking of Leama, divided among the Souldicrs one part of the ſpoil, 
and fold the other. Cy. Anu having ſubdued the Gallogreciansr, and according Liv 4. £7. 
to the then Romi ſuperſtition, burnt their Arms, ſold the reſt of the Prey ;, part where- 14. L 38. 
of as his own he brought into the Treaſury, the reſt he divided among his Souldiers with 

lar care as was moſt fir. 

e we may collect, That no leſs among the Romans, than among other Nations, XXI 
the ſpoil did belong to the pcople of Kome, though the diſpoſition thereof was ſometimes Ot. mer it was 
granted to their Generals; yet fo, that they were to give account thereof to the people: — 
which we may learn amongſt others, by the example of L. Sm, who as Yalerins Max- Lis. g. © 3. 
mus relates it, having conquered King Antrochur, and added Afr to the Roman Empire, 
was aſterwards (as Ley reports) condemned for enriching himſelf with the ſpoil that £47 b. 45- 
belonged to the Commonwealth, for he had received Four hundred and cighty Talents 
of Silver from the Enemy, more than he had brought into the Treaſury. (ate in his O. 
ration concerning the ſpoil taken from the Enemy, bitterly and reſolutely complains of 
the licence and impunity granted unto their Generals in his time, in imbezclling the ſpoils . 
of the Enemy, and fo robbing the publick Treaſury : A fragment of which Oration is re- f 
corded by A Gel in there words, Fares privatorum fur tor um int nern atque compedibus L- its 6 168. 
dates agunt + Fare publics in % atque purpura. Private Thaeves we nſnally load with holt, 


and fetrer1: Bit they that rob the Commonwealth, ave clad in Cod and Purple (and are indeed 
the only G allants of cir ate.) So elſewhere the ſame Cato wonders, That any man ſhould 
dare to bang wp in bes own houſe thoſe Enſignes that were taken in Wars, ai if they were 4 part of 
bi own beuſtold-ftuf. Neither are Generals only guilty of this crime, but even private 


diet e, 
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Lib. 16. c. 4. 


XXIII. 
Some of rhe 
ſpoil may be 

ue to our Af- 


ſociates. 


Dt benefic. 4+ CG 
1 5 


Ann. l. 9. 


Vid. Plat. Mar- 
cell. 


XXIV. 
And oſten to 
Subjects. 


Proper. 


Souldicrs, in caſe what they ſo take from the enemy, they do not forthwith produce in 
publick. For they were all of them brand by Oath, faith Feat, that they Huld not puriein 
or convey away any thing of the prey, but that they ſhorld faithfully diſcharge their traſt in regard 
of thew Oaths, The Form whcreot we find recorded by As as Geliims, whereby they were obls- 
ged net to take away any thing, ei her within the Army, or within ten mile! of it, that was more 
worth than a ſmall puce of Silver : or if they did, then they were to brug it te the Conſal, or 
withrn three days to make open profeſſion of what they bad deve : which gives tome light to that 
of Afodrſtinusr, Ir qui predam ab boſtibus ſurripmt Pet ul at us tenerur ; He that ſiea/eth away 
any of the ſpoil and keeps it to bumſelf,, us g of — public k. Treaſury. And t. one thing 
is ſuſſicicut to admoniſh thole that expound the Law not to believe that the ſpoils taken 
from the enemy ate peculiar uato thoſe that take them; but unto the State that bears the 
charges of the War, For there can be no robbing of the Commonwealth but in thoſe 
things that are cither publick, ſacred or religious. The teſult of all this is to ſhew, That, 
ſetting aſide the Civil Law, and primarily, whatſocver is, in the publick acts of a Juſt 
War, taken from the enemy, belongs to the Frince or people who are at the charge of 
making the War. 

We add ſertins aſide the Citi Law, and primarily er direftly, The tormer, becauſe the 
Law, wh-ther made by the pcople, as among the Romans, or by the King, as among the He- 
brews and other places, may diſpoſe of theſe things that are not actually poſſeſt to the bene 


- fit of the Commonwealth. And here under the word Law we underſtand alſo Cuſtom, if 


rightly introduced. The latter I add,that we may know that it is in the power of the people 
to grant the ſpoils of the enemy to others, as well as they may diſpute of othet things, 
And that not only after they are got, but before ; ſo that immediately upon the taking of 
them, Actions are commenced, brew manu, as the Lawyers ſpcak, that is, compendiouſ- 
ly, declining the dilatory Forms of Suits, Which Grant may be made not only nomi- 
nally, but generally alſo, as to Widows, to the aged and impotent, and to poor Orphans ; 
as part of the ſpoil was thus given in the times of the Maccabitcs : or unto uncertain per- 
ſons, in imitation of thoſe Sporrule which the Roman Conſuls and other Princes a- 
mong the people, whereof every man had liberty to catch what he would. Neither is the 
tranſlation of this Right, cither by Law or Grant, unto others always a mere donative. 
For ſometimes it is duc by ſome former Covcnant or Agreement, ſometimes in diſcharge 
of ſome Debt, or as a recompence for ſome loſs received, or ſome extraordinary charge 
men have been at in the War either by purſe or pains. As when a man ſerves in the War 
wibhout pay, or for leſs than his pains deſerves, For in theſe caſcs it is uſual, we ſee, to 
grant either all, or ſome part of the ſpoil unto others. 

It is alſo obſet ved by Civilians, That Cuſtom hath ſo far prevailed almoſt every where, 
that whatſocver either our Aſſociates or Subjects that ſerve without pay, and at their own 
colt and peril, ſhall take in the Wars, is their own, As to our Allociates, the reaſon is 
manifeſt, becauſe by the Law of Nature, they that are aſſociated in a War, are bound to 
repair each others loſles, which ſhall be occaſioned by reaſon of the War which is common 
and publick. Beſides, there are very few that will ex themſelves to labour and dan- 
ger for nothing; for this reaſon (faith Seneca) we uſually reward Phyucians, though they 
cure us not, Quod a rebui ſas avoc ati nobis vacant ; Becauſe we call them from their own affair: to 
ſerve ours, And the ſame reaſon likewiſe ſerves for Lawyers, as Quntilian notes, 
Becauſe they tcar out their time, and employ their whole ſtuuy to de ſeng other mens E- 
ſtates, thereby neglecting all other means to improve their own, The vey ſame is gi 
by Tacitus, Omitttt res ſamiliarei, ut quis ſe aliems negotus intemdat; That he caſts off all care 
of his own dome#tich, aff airs, that he may the better intend the good of others. It is therefore 
very credible (unleſs there ſhall appear ſome ot hei cauſc, as namely, mere kindneſs, or 
ſome former Contract) that it was the bare hope of gain by the ſpoil of the enemy, which 
they expected as a compenſation for their loſs of time and of their labour, that made them 
to expoſe themſelves to ſo great dangers. 

But as to Subjects, the reaſon is not ſo evident; becauſe Subjects and Citizens owe their 
help and aſſiſtance to the Country or City wh ifHe of they are. But yet ſeeing that all Citi- 
zens either cannot or will not expoſe themic1ves to thoſe hazards and hardſhips that attend 
War; therefore it is but reaſonable that retribution be made by the whole Body of the 
people, unto ſuch as ſhall ſuſtainthe toi! or the charges of it, but much more the da 
that ſhall be thereby occaſioned ; in full recompence whereof, the hopes of the w 
prey, or of an uncertain part thereof, is by the people eaſily (and that not without reaſon) 


granted unto them. So thought the Poet, 
Preda fit hac ills quorum meruere labores, 


Theirs be the prey whoſe pains deſerv'd it have 


— 
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As to our Aſſociates, an cxample we have in the League that was made between the RO 

mans and the Latines, wherein it was agreed, That in all the Wars wherein the Romans Liv. I 4 24 

ſhould engage them, the ſpoil taken from the Enemy ſhould be <qually divided between 

them. So in the Wars wherein the Ætolians engaged the Romans, it was agreed, That nia. 1.5. 

the Citics and Territories ſhould be the Frolians, but the Priſoncts and all Movcables Polys. J. 6. 

ſhould be granted to the Romans. To the ancient Latines the Romans gave a third part of 

the ſpoil, as Pliny teſtifies. And proportionable to the ſuccours ſent, the free Towns of 

the Switzers received their ſhare of the ſpoil, as Siler relates. In a War againſt the pace l. C. 

Turks, the Pope, the Emperor and the Venetians, divided the ſpoil according to their reſpe- 

ctive charges that they had been at in making the War. And Pomponus: gratified Detot arus 

King of G with the leſſer Armenia, becauſe he had been bis Companion in the War a- 

gainſt cAmmhridates, $* Ambroſe, upon the Story of Abraham, demonſtrates the equity of 741. 1. de 4- 

this cuſtom, Abrabem, faith he, perhaps — — but juſt, that they that came upto his afſſiſt- bra. 

ance in that War, ſhould likewiſe partake with him of the ſpoils, as bang the reward of their la. 

boxr. But as to Subſects, an example we have in the Nations of the Jews, where God Numb. 31. 27. 

commands Moſes to divide the ſpoil of the Midianites into two parts, that is, betwecn 

them that uadertook the War and went out to Battel, and between all the Congregation. 

And in ver. 47. he ſubdivides that part which belonged to the Congregation, and gave the 

fifrieth part thereof to the Levites, that had the charge of the Tabernacle. Thus David 

divided the ſpoil taken from the Amalekitcs equally, between them that went down to 

Bartel, and them that guarded the Stuff. Sometimes the Jews would divide the ſpoil, and 1 Sam. 30. 24 

half to the Souldicrs; and as to the other part, they admitted the maimed, the Widows 

and the Orphans to ha ve ſhare with them. So we read of Alexander's Souldiers, that they al- 2 mac, 28. 30. 

ways challenged the ſpoil taken from private men unto themſelves, only the moſt precious 

things they reſerved an4 preſented to the King. Wherefore we find them accuſed for rob- 

bing the publick Treaſury, who had conſpired to aſſume ali the prey taken at Arbela to them 

ſelves, ſo as to bring nothing to the Treaſury. But yet thoſe publick things that belonged to 

the enemy, or to the King againſt whom they fought, were exempted from this Licence. 

Thus it was with the Macedomans when they brake into Ds Camp, they carried away 

an infiniteMafs of Treature, leaving no place unrifled, but the Kings Pavilion only ; it being 4 

cuſt om recerved amo them as Curtius notes) 4s well as amon” ſt moſt Nations, to recerve the n- 
our in the Pavhon of the conquered. The cuſtom of the Hebrews was not much unlike 

this of the Macedonians ;, For they always ſet the Crown of the vanquiſhed King upon the 2 Sm. 1 2. 30. 

head of the Conqueror, aſſigning all the Furniture of the Kings Palace or Pavilion unto him, 

as his ſhare of the ſpoil. And amongſt the Acts of Charles the Great we find that having 

conquered the Hungarians, Whatſoever was taken from private men, he gave to the Souldiers ; 

but what was the vanqnſht Kings, was brought into the Emperour's Treaſury. The Grecians 

diſtinguiſhed them by their teveral names, calling the publick aZeves, but the private 

oxGae; as alſo they did thoſe taken in the Battel ox7az ; but thoſe taken after Battel, be- 

ing publick, a«qgves; which diſt inction was afterwards approved of by other Nations. But 

it is plain, by what hath been already faid, That the Romans during their ancient Com- 

monwealth did not allow to their Souldiers ſo much; yet they began to be more indulgent 

to them in their Civil Wars. Thus you may read ·¶ quilanum given to the Souldiers for pil- 

lage by Sula. And Ceſar aſter the Battle of Pharſalia, gave Pompey's Camp to be pillaged 

by the Souldiers, with this Complement, 


ſapereſt pro ſangume merces, 


Quam monſtrare meum eſt, nec emm donare voc abo 
Lund ſibi quiſque dabit. 

For lois of bloud, a recompence I'll make, 

Not what I'll give, but what cach man ſhall take. 


And in another Civil War, the Flavians being led againſt Cremona, made all the haſte they . civil. t. 

could the Night approaching, to ſtorm the City, leſt the pillage thereof ſhould fall unto 

their Commanders and tes; having, it ſeems, been ſufficiently inſtructed by Tacitus, Tait. . 3. 
Vrbis predam ad milit em, dedite ad Ducem pertinere ; That the Plunder of a Town, 

if flormed, belonged to the Souldiers ,, but if ſurrendred, unto the General. But afterwards ½ nete pri- 

as the Diſcipline grew more remiſs, ſo this Licence of pillage was more willingly granted c/o oni bo- 

to the Souldicrs = this ground, leſt whilſt the Victory was yet doubtful, the greedineſs fb prede 

of the Souldiers ſhould make them neglect their Enemies, and over-baſtily fall upon the , d. 


— — 


prey, which hath often proved fatal to the Conquerour. When the Caſtle Yolandwm in ret, En. 

Armenia was taken by Aro Tacitus tells us, Tl the common people were ſold, but the — 2 

reſt 7 the ſpoil was the Conquerours, The fame Tacitus brings in Swetomus encouraging his S. corona. 
iers to purſue their Enemies, and not at all to mind the pillage, aſſuring them that 

the Victory being aſcertained, the ſpoil ſhould be their own. ps nd Oocb. 2. 


480 Of the Right to things taken in a Solemn War. BOOK III. 


all the pillage taken at Ficenum was brought to Beliſarins, that he might divide to every 
man according to his merits ; the cauſe whereof is added, For, faith he, i «is mo#t unreaſo- 
nable, that whilſt ſome with much toil and valour are killing the Drones, others without any la- 
Vaxd. . 2. bour or perd ſhou'd Jevour the boney. And in another place he tells us, That the Souldiers 
were much iucenſed againſt Salmon when he warred againſt the Levare, becauſe he detain- 
ed from them the prey, who cxcuſed himſelf, in that he did it for no other reaſon than that 
at the end of the War he might therewith reward every man according to his deſerts. 
There are ſome things of ſo ſmall value, that they ate not worth the publication, or expo- 
ſing to fale, theſe are uſually granted to thoſe that take them : ſuch in the old Roman 
Commonwealth were a Spear, a Javelin, Fodder, Fucl, a Bottle, a Pair of Bellows, a 
Lib.16. r. 14 Torch, and any thing elſe of leis value than a mall Piece of Silver. For all theſe are ex- 
preſly excepted in the Military Oath given to the Souldiers, as we may read in Gellius. 
Not much unlike is that which is atlowed to Sa- men and Mariners, although they are un- 
Gall. conflitit, der pay. The French call this the ſpoil or pillage, wherein are comprehended Apparel, 
lib, 20.tit. 13. Bedding, Fucl, Gold alſo and Silver, under ten Scutes, ſometimes the fifth part, ſome- 
Lies Hip. times the third, ſometimes half tlic prize, belongs to the King, as it doth in Spam; and 
the ſeventh, and ſometimes the tenth ro the General of the Army; the reſt belongs to 
them that take it, except Men of War with all theic Tackle, which are always the Kings, 
fo Magn. in and ſo ate all Engines of War amongſt the Swedes. In ſome places again, regard is alſo 
isSweed Hiſt. had to the labour, peril and charge that any man hath been at, and allowance is made in 
2 the partition of the ſpoil accordingly. In /raly, a third part of the Ship taken in Fight is 
echtes. the Maſters of the Ship that took it, and as much belongs to them whoſe Goods the conque- 
ring Ship is laden withal, and another third is theirs that fought and took her. And 
ſometimes itfalls out, that they whoat their own charge and peril maintain the fight, do 
not catty away the prize , but ſome part thereof is due to the State, or to him, at leaſt, 
that derives it from the State. As in Spain, they that ſet out the Ship upon their own 
charge, yield a part of the ſpoil taken to the King, and a part to the Admiral of the Seas. 
In France the Admiral claims the tenth part; ſo alſo in Holland: But there the State firſt 
takes the fifth part to themſclves. Thus it is at Sea, but at Land inthe ſacking of Towns, 
and in Battels, every man uſurps that which he takes to himſelf. And in excurſions into 
the Enemics Country by Parties, whatſoever is ſo taken is divided among them that take it, 
according to every mans merit an dignity. 
XXV, What hitherto hath been ſaid, ſet ves to this end, That if in any Nation, not embroiled 
To what uſe with War, any Suit or Controverlie at iſe concerning any thing taken in War, the things 
theſe ſerve. ſhall be adjudged unto him to whom the Laws and Cuſtoms of that people from whoſe 
parts they were taken, ſhall determine. Hut if nathing can be thereby proved, then by 
the common right of Nations the thing ſo taken ſhall be adjudged to the State or people 
themſelves, if at leaſt it were taken inthe act of War. For by what we have already ſaid it 
is plain, that what Qu=rihken ſometimes ſaid in the behalf of the Thebans doth not always 
provetruc. As to what may be brought under the tryal of the Law, the right of War 
avails nothing ; ncithet is it a good Plca to fay, It was gained by Arms, unleſs by Arms 
we can retain it. 
But whatſoever is not the enemies, though it be found with the enemy, ſhall not be ad- 
judged to them that take it. For this, as | have already ſaid, is neither agreeable to the 
Law of Nature, nor was introduced by the Law of Nations. So the Romans in Livy an- 
ſwer Pruſias, If the Lands in queition were not King Antiochus's, neither could it by Conqueſt be- 
leng to the Romans, But if the Enemy had any right or intereſt in thoſe things which were an- 
nexed to the poſſeſſion, as if it were taken by him as a Pledge for ſome Debt, or if it were 
retained by him for the performance of ſome Covenants, for ſervice or the like, that 
was for the advantage of the Enemy. la all or any of theſe Caſes, I ſee no reaſon but 
that whatſoever was the Enemies is transferred unto the Conquerour. This alſo is ſome- 
times controverted, Whether perſons or Goods taken without the Territories of cither of 
thoſe Princes or people that are at War againſt each other, be theirs that take ther. 
Whereunto it is anſwered, That if we reſpect the Law of Nations only, no place can 
give an Enemy ptotection: for as we have already faid, Every where an enemy being found, 
may be killed. But yet he that hath the ſupreme power in that place, may at his pleaſure 
prohibit the proſecution of an Fnemy within his own Dominions ; and in caſe of diſobedi- 
cence, may require ſatisſaction as for an injury done againſt himſelf. The like may be ſaid 
concerning Deer taken in another mans Ground, That they are his that takes them; but it 
is lawful for him whoſe Ground it is, to prohibit his acceſs unto them. 

XXVII. But this external Right of gaining Ae. taken in War, is by the Law of Nations ſo pe- 
Thus Right, culiar to a Solemn War, that in other Wars it can take no place. For in other Wars a. 
—— mongſt Foreigners the Right to a thing is not gained by force of the War, but only in 
; ** compenſation of ſome Debt, which cannot otherwiſe be recovered. But in Civil Wars, 

whether they be great or ſmall, there is no change of Dominion, but by the Authority of a 
Judge. CHAP. 
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CHAP. VII. 
Of the Right over Captives taken in War. 


I. That Captiwes taken in a ſolemn Mar, are 
by the Law of N ations, ſlaves, 

II. Tea, and their poſterity, 

III. That whatſoever is done unto them is un- 
puniſhable, 

IV. Even the incorporeal things that belong to 


V. The cauſe why this was ordained. 


VI. Whether C aptives may makg their eſcape + 

VII. Or reſiſt their Lords, 

VIII. That this Right is not allowed in all 
Nations. 

IX. Nor now amongſt Chriſtians, and what 


fucceeds in its room, 


Captives may be acquired by War, 
T E RE is no man by nature ſervant to another, that is, no man in his primi 1 


tive ſtate or condition conſidered, without any fact done by himfelf, whereb Captives — wa 


his natural liberty is impeached, as I have elſewhere ſhewed “; in which ſenſe — repo 


our Lawyers may be underſtood, when they ſa 5 that to be another mans ſlave is againſt * videlib.a ch. 


nature: But that this kind of ſlavery might at firſt be introduced by ſome ſact done; name- 22. 5. 11. 
ly, by ſome voluntary agreement, or for ſome crime committed, is not repugnant to natu- 
ral juſtice, as we have elſewhere alſo ſhewed. But by that Law of Nations, whereof we Boo A. ch f C 
now treat, the word Servitude is of a larger extent, both as to perſons, aud as to its ef- 29. 
fects; for as to the perſons, not only they that ſurrender themſelves to the will of the 
Conquerour, or that oblige themſelves by promiſe ſo to do, but all perſons whatſoever 
that are taken in a ſolemn War, as ſoon as they ſhall be brought within our Garriſons, 
are altogether accounted Captives or Slaves, as Pomponius hath well obſer ved. Neither is it 
to any pur poſe to plead, that they never bare Arms againſt us, nor declared the mſelves Ene- 
mies by any Hoſtile Act, ſecing that in this caſe, Par eſt ommum fortuna; Every mans conditi- 
on is alilę: yea, even the condition of thoſe, who by mere tate happen to be found in the 
Enemies Territories, at ſuch time as the War unexſpectedly brake forth. Po ybius ſpeak- Lb. 2 
ing of Captives taken in actual Arms, puts the Queſtion thus, Quid patiendum eſt his ut 
juſta ſupplicia pendant? What muSt theſe men ſuffer that their puniſhment may be jut? If any 
man ſay they may be ſold with their Wryes and Children, he anſwers, At hæc belli lege etiam 
illis ferenda ſunt, qui nihil impii commiſerunt; Bur ſo, faith he, may they be by the 
Law of Arms, who never did us hurt. Philo notes the very ſame where he faith, That ma- 
good men loſe their natural liberty, by occaſions that are urvoluntary, and merely accident al. 
on Pr:ſeenſes recounting the ſeveral ways whereby a man may get Dominion, ien, 
this as the third, When a man hath taken a Priſoner in time of War, that never did any att of 
boſtilty, and by that mean: makes him bus ſlave : So Children being taken in War may be led 0ppianus de 72) 
away and made flaves. Servus upon the firſt of Virgil Xneads ſpeaking of Heſtone the 547% l. . 
Daughter of L d, whom Hercules flew as he was going out of Troy, faith, That ſhe 
was taken Priſoner by the Law of Arms, and given to Telemon, Hercules his cm. And 
in another place he tells us, That the Grecian refuſed to deliver her backt the Trojans, laying, 
ſhe was a Priſoner of War. 
Neither ate the perſons of Men and Women only, thus taken made flaves, but their II. 


22 for ever; for whoſoever is born of a Woman after her Captivity, is a ſlave born; Yea and ther- 
or, . 


Partus ſequetur dentrem; The Child will follow the condition of the Mother, eAlartia- 
nus accounts all thoſe for ſlaves by the Law of Nations, who are born of Bond-women. 
And Tacitus ſpeaking of the Wife of Armimus a German Prince, who had been taken 
Priſoner by Germanicus, faith, That ſhe had Urrum ſervitio ſubjettum ; meaning, that what- 
ſoever Children were born of her were bond ſlaves. 
The eſſects and conſequences of this Right are infinite ſo that there is nothing ſo un- III. 


lawful but the Lord may do it to his ſlave, as Seneca the Father notes , there ate no Wharſoever ©: 
done unro ſuch 


Torments but what may with impunity be impoſed on them, nothing to be done but ©. — 

what they may be forced to do by all manner of rigour and ſeverity; fo that all kinds ye. 

of cruelty may by the Law of Nations, without controul or appeal be exerciſed upon * 1.Contres. 5 

Captives, were it not that this licence is ſomewhat reſtrained by the Civil Law. /t :: 

umver ſally indulged by all Nations, to the Lord to have power of life and death over bis ſlave, 

ſaith Cajus the Lawyer; but he tells us withal, That the Roman Laws did limit other: 

wiſe unbridled power within their own Territories, Quid non uſt um Domino in lerunm ? 

What not the Lord do unto his ſlaves, faith Donatus upon Terence? yea, not only the A. Ae t. 

perſon, but all chat is taken with him are lawful prize, Ipſe ſer uns qui in poteſtate alte- Scen. 1. 

rus eft, nilul ſuum poteſt habere; He that is a ſlave, faith Zuſtinian , and under the pow= ,, n 

er of another, can have right to nothing that was his before. So likewiſe Philo, He that 15 4 pum bonum 
Qqq Captive librum e- 


— * 
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Cave lojeth bus right to aid ether tung, no lejs than the power over bimelf. 

Hence chen, their Opinion may be confuted, or at leaſt reſtrained , who hold that 
things inco porca! «a2n0t by the Law of Arms be acquired. * Fal. Maximus records it 
of Scipro Naſa, That whereas being Conſul be was taken prijorer H the Carthagimans at Li- 
para, and ſo by the Rig't of War had loft all; yet fortune afterwards ſmiling upon bum, be 


" recovered all, and was a; aun created Conſul, It is true, that primarily, and by it ſelf, things 


loſti- 


incor poreal cannot by a bc yetncd, but they may be loſt as to the perſon whoſe they 
formerly were. But yct we mui: here except all things that do proceed from ſome ſin. 
gular propriety in the perſon taken, which by no means can be alicnated, as the right of a 
Father to his Son, for ſuch Rights, it they do not c main with the perſon are altogether 
extinct, 

Now all this unlunited Power is by the Law of Nations granted for no other Cauſe than 
that the Conquerour being allured by ſo many advantages might be willing to forbear 
that utmoſt cruelty which they may lawfully uſe by killing their Captives, cither in the 
heat of fight, or afterwards in cold blood. The name of ſervant, as Pomponixs tells us, 
dd at fir ariſe from the cuſtom of Generals who ſold their C aprives, and thereby preſerved 
them from being ſlam ; ( Serv quaſs jervats:) That they may be the more willing to for. 
bear, I ſay, tor it is no bargain or agreement, whereby they ſtand —— to ſave them, 
if we teſpect the Law of Nations; but a pet ſwaſive argument drawn from profit, it be- 
ing far more beneficial to the Conquerour to fell his Priſoner then to kill him. And 
therefore he hath the ſame power to transfer his Right in Lis Captive to another, as he 
hath to aſſign over unto others the Right and property he hath in any of his own Goods 
or Chattels. This Power is allo extended to the Children that are born after Captivity, 
becauſe if the Conquerour had uſcd his power to the utmoſt, they had not been born. 
From whence it follows, That the Child that is born before that Captivity, in caſe he be 
not taken Priſoner, remains free. Therefore by the Law of Nations, the Children born 
of ſuch Captives follow the Mothers- condition, becauſe their Chaſtity is not provided 
ſor by any Law, nor is there any ſtrait guard kept upon them; and therefore no pre- 
ſumption how great ſocver is ſuſſicient to prove who is the Father. And thus is that of 
Ulpian to be underſtood, Lex Nature hac oft, ut qui naſcitur, ſie legitimo matrimonio ma- 
trem ſequatur; The Law of Nature i this, That he that in born without lam fall marriage, 
ſhould follow the condition of the Mother : that is, General cuſtom grounded on ſome Natu- 
ral Reaſon hath moulded this into a Law ( abuſively ſometimes ſo taken, as we have al- 
ready elſewhere ſhewn) they that are born out of wedlock ſhould retain the name and 


: —_ of the Mother, and not of the Father, becauſe of the certainty of the one, and 
[ 


154. f. f. 
cuando & ttrtis. 


uncertainty of the other, But that this unlimited Power over Captives was not in- 
troduced by the genctal conſent of Nations in vain, we may collect from the uſual pra- 
ice of Civil Wars, wherein all Priſoners are commonly put to the ſword, becauſe they 
cannot be ſold for ſlaves, which was well obſerved by Flat arch in the life of Otbe; and by 
Tacitus, who ſpeaking of the Captives taken at Cremona, faith, Irritam pradam militibus 
fecerat conſenſus Italiz ; That it was agreed throughout all Italy, that no quarter ſhould be 
given: whereby no booty came to the Souldiers by the ſale of Priſoners. Moreover, whe- 
cher the Priſoners taken ſhould belong to the people, or to them that take them, muſt, 
by what hath been ſaid of the ſpoil, be determined. For the Law of Nations hath in this 
caſe equalled the condition of men with goods: So Cajus the Lawyer, T hoſe things that 
are taken from the Enemy are by the Law of Nations theirs that takg them; ſo that even ſuch as 
were free men are by thu Law reduced into bondage. 

Neither can | concur in Opinion with thoſe Divines who hold, That Captives taken in 
an unjuſt War, or ſuch as are born of them, are obliged in conſcience not to make their 
eſcape, unleſs it be to their own Garriſons, for herein I believe they ett; ſurely in this 
lies the difference, if they can fly and make it good to their own Garriſons, whilſt the 
War laſts, by the Right of Poſtliminy they recover their liberty, and all things conſe- 
quent to it, Of «Ar. Sergius Pliny reports, that being twice taken by Hambat, he both 
times made his eſcape out of his chains. But in caſe they make their eſcape to others, or 
unto their own Country after the Peace made, being re-demanded they are to be deliver- 
ed, But yet from hence it follows not, that the Captives themſclvcs are bound in con- 
ſcience to return; for there are many Laws which bind only as to the outward judgement, 
which do not at all reſtrain the conſcience; and ſuch are theſe of War whereof we now 
diſcourſe : neither is it much to the purpoſe to ſay, that the very nature of Dominion 
doth of it ſelf induce ſuch an obligation becauſe there being many kinds of Dominion, 
poſſible it is, that ſuch there are as are of force only in hnmane judgement, and fo lon 
— as the coercive Power laſts, which is frequently ſeen in other kinds of Right Suc 
in ſome ſort alſo is that Law that makes void ſome Teſtaments, becauſe, foriooth, they 
want ſome formalities which the Civil Law requires; whereas the more probable Opini- 
on is, that what is bequeathed by ſuch a Teſtament, may with a good conſcieace be te- 


— 
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tained, ſo long (at lcalt) as not ing appears to contradict it And not much different is 
his Right, who bath according to che Civil Laws unfaithfully preſcribed to anothers 
Eſtate ; for by the judgment of thoſe Laws, even this mans Title ſhall be defended, untill 
it be made void by another ſentence of the fame Law. And thus is that riddle of Ars 
ſftotles reſolved, 1s it not juit (faith he) that every man ſhould enjoy his own, but whatſoever 


the Fudge hath according to hus underſtanding decreed, is by Law confirmed (though mn it ſelf vidat. & 5. 


it be faſe) therefore will the ſame thing be both juſt and unjuit, But in this queſtion of ours, 
there is no cauſe imaginable why the Nations ſhould reſpect any other Right than that 
which is extcrnal, and meet ly humane. For the Right of laying claim to « Captive, of 
forcing him, of binding him, and poſſi fling what he hath, or can do, is of it ſelt motive 
ſufficient to per {wade the Conquerours, that it is a greater advantage to them to keep them 
alive than to kill them. But in cafe this cannot move the Conquerours, furcly, no obliga- 
tion that can be laid upon the conſci-uce can do it, which notwithſtanding he may im- 
poſe, by requiring either his verb! or ſacramental engagement, if he think it neceſſa- 
ry : Vet if the Captive can make an eſcape, and carry with him ſome Goods, bis Conſcrence can- 
not be charged with theſt, ſo 4 he carry away nothing but what was before his own, In tuch 
Laws as ariſe not out of natural equity, but ate purpoſely made to avoid a greater mif- 
chieſ, we mult not raſhly admit of ſuch an interpretation, as makes that act to be ſinfull, 
which is otherwiſe lawfull. Nibul intereft quomods captivus reverſus eft, utrum dimiſſus, an 
ui, aut fallacia poteſtatem hboſtuum evaſertt ,, It matters not much (faith Florin } which 
Way 4 Captive gets looſe from his enemy, whether he be freely diſmiſb, or make lus eſcape either 
by force or fallacy. Becauſe the right of holding a man Caprive is ſo a Right, that in an- 
other ſenſe, it is for the moſt part an injury; for which reaſon Paris the Lawyer calls 
it, 4 Right as to ſome certain effetts ;, but an injury as to the intrinfick nature of the thing 
it ſelf. From whence this alto appears, That a man being taken in an unjuſt War, and 
brought within the Power of the Enemy, cannot in his conſcience be guilty of theft, 
though he do, as | faid before, carry away with him ſomewhat that was his own ; or 
though not his own, yet that is due unto him as the reward of his labour : If at leaſt he 
have reſerved any thing beſides his ſuſtenance, provided that he himfelf owe nothing un- 
to either his Lord, or him from whom his Lord claims his Right unto him. Pertinent 
hercunto are thoſe Teſtimonies of Irenaus and Tertullian, concerning the departure of the 
Iſraelites out of Ae, and their carrying away their Goods with them; which fact 
Irenens ſcems to defend by the Law of Nature, as being but the recompence of ſo many 
years hard labour: for faith he, The Au. were mdebted unto the Hebrews, not only 
for their Goods, but for their lrves. Tertullian allo handling the fame ſubject tpeakes thus, 
The eA'gyptians demand of the Hebrews their veſſels of Gold and Silver; the Hebrews on the 
other ſide alledve, I hat the A gyptiun owed them much more as due umto them for their long 
and hard ſervice, Thus alſo Philo pleads for his own Countrey men, That they ſpoiled not 
the eAgyptians out of Covetouſneſ, but firft as the reward of their long labour, and then as 4 
gentle mulel or puniſhment, far inferiour to their great oppreſſion. Neither is it much 
to the purpoſe to ſay, that ſuch an eſcape and taking away of Goods is uſually ſeverely 
puniſhed, if the Priſoner be apprehended ; becauſe ſuch, and far greater acts of injuſtice 
are uſually done by men of Power againſt their Inferiours, Non quia aqua ſunt , ſed quia 
ipſis expedit ,, Not becauſe they are juſt and equitable, but becanſe they are for themſchues ex- 

t. Now whereas ſome Canons do prohibit any man from perſwading any fervant 
to ſorſake his Maſters ſervice : 1 anſwer, That in caſe ſuch prohibition be referred to 
ſuch Servants, as are deſetvedly puniſhed with the loſs of their Liberty, or have by ſome 
voluntary covenant or bargain made themſelves ſervants, then it is juſt : but in caſe it 
be referred to ſuch as are made ſlaves by the misfortune of an unjuſt War, ot to ſuch as 


are born of them; it only argues, that Chriſtians ought to perſwade Chriſtians to Pati- 


ence and Sufferance, rather than to ſuch courſes, which though lawfull, yet may give of- 
fence unto others. In like manner, are thoſe admonitions of the Apoſtles to Servants to 
be underſtood, unleſs we had rather ſay, that thoſe admonitions ſeem only to perſwade 
Servants to ſtrict obedience whilſt they do ſet ve; which indeed is but conſonant to Natu- 
ral Equiry, for their labour is but equivalent to their ſuſtenance. 

But whereas the ſame Divines hold, That a Captive ought not to reſiſt his Lord in the 
execution of that external Power that he hath over him without injuſtice ; therein I agree 
with them. But yet between thoſe things which before I denied, and this that I here af- 
ſert, there is this manitcſt difference, That external Right which a Lord hath over his 
Slave, which conſiſts not in a bare licence of doing what he _ to him, but in the 

otection of the Laws for doing it, were altogether vain; it on the other fide it were 

wſull to reſiſt it. For if it were lawfull for a Servant by force to reſiſt his Lord or Ma- 
ſter, it would be lawfull for the ſame Servant to reſiſt the Magiſtrate that defends his Ma 
ſter, ſeeing that it is from the Law of Nations that that Magiſtrate ought to defend the 
Lord in that Right, and in the exerciſe of it. This Right therefore is like unto that 
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which we nave eliewhere granted unto the Supreme Magiſtrate in every City, whom 

forceably to reſiſt is unlawtull, nay, impious. And ore S* eAnguſtme unites theſe 

two Powers, ſaying, That Subjects ſhould ſo bear with their Princes, Servant: with their 

Maſters, that wn the exerciſe of their patience they may preſerve their temporal eſtates, and hope 
ter eternal. 

VIII. 2 this alſo we muſt obſerve, That even this Law of Nations as to Captives hath not at 
This not in all times, nor amongſt ali Nations been received ; t h the Roman Lawyers are pleaſed 
force in all Na- ſo to underſtand it, taking pernaps the Cuſtoms of thoſe Countries which were then moſt 
_ known to them, for the Univerſal Cuſtom of all Nations. Among the Hebrews (who did 

at little mix theit Cuſtoms with thole of other Nations, as they did themſelves in Mar- 

Deut. 23. 15- riages) there were places of refuge for Slaves, namely, for ſuch as became ſuch by fate 

or misfortune, rather than by any lault of their own; whereupon ſeems to be grounded 

that priviledge which among the Francks is given unto Slaves, to proclaim themſelves at 

Bod. de vp. l. Liberty, which is alſo now inculged, not only to ſuch as are taken in the War, but to all 
1. c. 5. other Siaves whatſocver. 

IX. But even among Chriſtians it is univerſally agreed, That being at War amongſt them- 

Nor now a-: ſelves, they that ate taken Priſoners are not made Slaves ſoasto fell them, or to enforce 

. * them to ſervile offices, or to impoſe upon them ſuch things as they uſually do on Slaves: 

a, intro. And there is good reaſon for it, either are, or at ſhould be better inſtructed 

duced in its in the Principles of Chriſtian Charity, than not to abſtain from the ſhedding the blood of 

ficad. thoſe whom misfortune only hath made miſerable, unleſs it be granted them, that they may 

be permitted to uſe a little leſs cruelty, Ir is a Cuſtom generally received among Nations 

of the ſame Religion, That what Goods or Chattels ſorver are taken in Way, are lawſul prize; 

And for men taken in War, they neither makg them Slaves, nor kill them in cold blood, as Gre- 

geras teſtifies. Bocrius alſo makes mention of this whereunto he adds, That it 

is obſerved in France, in England, and in Spain, That in caſe a Duke, a Baron, or an Earl 

be taken in War, they are not their Priſoners that take them, but the Prince's that main- 

tains the War. And this at leaſt (though but a ſmall matter) hath Chriſtian Religion 

Fat. de 149 lib. brought to pet ſe ion, which Socrates attempted to have done the Grecians but 

8 could not. The ſame Cuſtom which Chriſtians obſerve among themſelves, do the Ma- 

humetans likewiſe obſerve among themſelves ; yet — —— among Chri- 

ſtians this cuſtom ſtill remains entite, That ſuch as are taken in the Wars are kept in ſafe 


cuſtody till their ranſom be paid, which commonly is ſet as the Conquerour plcaſcth, 
unleſs otherwiſe agreed before hand : which Right of keeping Priſoners is uſually grant- 
ed to thoſe that take them, unleſs they be perſons of honour, who are always kept and 
maintained at the charge of the Common-wealth, or of the Supreme Magiſtrate, accord- 
ing to the Cuſtom of Nations. 
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CH AP. VIII. 
Of Empire over the Vanquiſhed in War. 


I. That 4 Civil Empire, whether in a King or | III. Sometimes a mixt Goverument is acquired. 
a people, may be acquired by War, and what IV. Sometimes even the incorporcul thing, of 
the effetts are of ſuch an acquiſition. the people may be acquired by War, where Al- 

II. Such an Empire may be gained over 4 people | fo 1 — the Bond gruen by the Theſſa- 
as is merely deſpotical, and then they ceaſe to hians to the Thebans, forgrven by Alexar- 
be a City. der, 


T is no marvel that he who can bring into ſubjection every particular perſon, can 
alſo ſubdue the Body Politick, whether it be a City, or part of a City, and whether 


ſhall find uſed by Seneca in that Controverſic which is de Oh, where he brings in one 
pleading thus, He is my Slave whom I bought by the right of Mur; and very expedient it u for 
you, O ye Athenians, not only to acknowledge my Title to be juſt, but to defend it; otherwiſe not- 
withſtanding all your great ( onquetts, your Empire a'ſs m be confined within your ancient Ter- 
ritoric . herefore Tertu lian acknowledgeth, That Empires arc gained by Ames, but 
enlarged by Conqueſts. $o likewiſe ti, Kingdoms, Nations, and the Bounds of 
Cities and Countries, are determined by the Rights of War, Alexander in (urtius claims 
by this Right, ſaying, That Laws are uſually given by the Conqueronr, and received by 
the Conquered. Thus Memo in bis Oration tothe Romans, Why do ye Romans ſend every 
year your Prator with the Enſiyns of your Empire, the Rods and Axes inte Syracule, and other 
the Grecian Cities in Sicily; for which ye can give no other reaſon but this, That having con 
d them by your Armes, you mpoſe pom them what Laws you pleaſe. Arioviſt us in C 
mentaries faith, That by the Law of Arme!, the Conqueronr may covern the Conquered 
in what manner he pleaſeth \, and that the cyſtom of the Remant wat to govern theſe Cities which 
—— by their Arme ſubdued, not after other mens preſeriptions, but according to their own 
il and pleaſure. TJujtme likc wiſc out of Treat tells us, That before Namur, Princes that 
made War, ſought not Empire but Glory ;, and therefore were contented with the honour 
of the Victory, but ſought not to enlarge their Kingdoms: and that this Nu, was the 
firſt that ever incroached upon another mans dominions, and from him it became a cuſtom. 
Bocchs in Saluſt pleads, That be took up Arms only to defend himſelf ; for that pt of 
Numidia, from whence be bad driven Jugurtha, was made bis by the Law of Armer, but a 
Right may be gained by a Coaquerour, either ſo fat only as it was in the King or ſome o- 
ther Governouc ; and then he tucceeds in his Right only, and no farther. So Alexander 
aſter the Battcl at Ganramcla was ſaluted King of Aſia. And the Romans alſo claimed 
unto themſelves all that was Syphax's by the Rig t of War. But when tre Huns plead- 
ed to the Romans, That the Country of the Ge was theirs, becauſe they had taken their 
King Priſoner : the Romans denied it, becauic the Geprde were governed by a Priace rather 
than by a King; tor that the Kingdom was not Pati imonial. And therefore they con- 
clude, That he could not loſe more than what was bis own. Or it may alſo be gained, as it is 
in the people ; and then the Conquerour hath as much power to alienate it as t e people 
had; and thus do ſome Kingdoms become Pati imonial, as | have elſewhere faid. Thus 
the Perſians in AMenaxder for the Territories of the City Dun, For, lay 
they, ſince the City Dar as it ſelf is by the Riche of War ſubdred by wi, it u but renn le 
that what to that City hhewiſe be cure, So Behr having conquered the 
Vandals, have had Lilybenn in Sealy yielded up to the Romans, becauſe, as they pre- 
tended, the Goths had before given it to the Vandals, which the Goths denied, 

Or an Empire may be yet more abfolutely gained. For ſuch a Government may by 
War be gained, as that which was before a City, may ceaſe to be any morea City, but be 
rather reduced (as it were) into a Family; which may be done cit het by adding it unto ano 
ther City, as Kingdoms were by the Romans annexed to their Empire as Provinces, or 
by annexing it to no other Ciry, by deſtroying its Charter, and nulling the Govern. 
ment thereof 2 As for example, When a King maintaining the War at his own proper 
charge, doth fo enſlave the people, that in his Government over them he minds his own 
private gain and intereſt only, bur neither their profit nor ſaf ty; which kind of Govern- 
ment is Deſpotical, and not Civil. Arifterle thus diſtinguiſhed them, Of Empere, faith 
he, ſome are altopether futed to the profit of the Prince, others for the profit and ſafety of the 
Subjelts ; this us proper to eAonarchy, that to Tyranny. Now the people that are held un- 
der this kind of Government, are no longer Citizens, but a multitude of Servants in a 
great Family. It was well ſaid of Avaxandrida, Ser verum 


that ſubjection be merely civil, or merely deſpotical, ot mixt. This Argument we / 
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——Servorum nula oft nſquam Couas. 


A multitude of Slaver can never conſtiunte a (u Which diſtinction is allowed of by Tun 
Annal. lib. 12. tus, He did not carry bumſelf, faith he, in bus Government as 4 Lord over bis Slaves, but as be- 
ing chief among bus Fellow Citizens, SO NXenopbou of Ageſdlans, What Cities forver be reduced 
wnder bus obedrence, be made free by exempring them from the ſlavery which Captroes pay wito 


their Lord, and by comenting if wth that « that « free people do willingly yeeld 
unt o their natural Prince . 
III. Whence we may underſtand the nature of a mixt Monarchy, that is, between that 
A mixt Go- which is Deſpotical, and that which is Civil; as namely, when our ſervitude is mixt with 
— K kin. of perſonal liberty. Thus we read, that to ſome people the uſe of Armes are 
by War. dt forbidden by the Conquerour, and that no Iron ſhall be wr into any thing, but ſuch 
Inſtruments only as are neceſlary for ploughing the Earth, ſuch like. So ſome 
being conquered, are cnforced to change their language, others to alter the whole courſe 
of their lives, and the like. 
IV. Now as whatſoever any particular Priſoner had when he was taken, was by the Law of 
Thar even the Army his or theirs that took him ; ſo whatſoever belongs to the in al is his ot 
12 theirs that ſubdue them, if they will take it. For what Levy ſaith of ſuch as ſurrender them - 
, maybe ſelves, namely, All are given ap to the Conqueror ;, ſo that what be will tab to ; and 
— wherein and bow far forth be — the Conquered, i; wholly in bus own very 
cd. ſame in a Sole mu War may be ſaid of thoſe that are conquered. Thus , They that 
33 yeeld themſe.ver up to the Romani, do yield wp in the firſt place their Country, what T owns and 
8. = 2.Ch, Oties ſever are therein, together with all their Mex and Women that are in them}, then all their 
3. Sect. 31. Rivers and Ports, and generally all things ſacred and reluwons : ſo that the Romani are Lord! of all, 
Book 3. Ch. s. and they that thus ſurrender themſelves have nothing left. And the ſelf ſame Right hath the 
Sa. 2. ant Conqucrour over thoſe that are aQually conquered ina ſolemn War, For dedition doth 
—_ _ but voluntarily yicld up that which otherwite would be taken away by force. Ham 
Vid. ch. „, encourageth his — being ready = Battel, yr this — — What 7 
Seth. 8. have many Conquetts get and teget ber with themſelves be cur 1 af- 
— Thus all 4 — 2 mes added to his own, Fer. 
by ſubduing him annexcd to the Roman Empire; wherefore even thoſe incor 1 
ight which formerly belonged to the whole Body of the „ arc now by the of 
Armes the Conquerours, fo far forth as he plcaſeth. Alba being ſubdued, what 
Rights ſoever the Albans enjoyed were claimed by the Romans. Whence it follows, That 
the Theſſalians ſtood fully di 


nt unto the 
reſerve to himſiclf whatſoever he out 
ſcribe what bounds he will to his own 


as not being granted unto them bythe Roman Senate, and whereof they were polleſt before 
the War made with Caſius; as Joſephs: relates it. 
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Of the Right of thoſe that return out of Captivity. 


I. The original of the word Poſtliminium. 

I. In what places this Right bag, place. 

II. bh Riche of Feile, ſome thing? 
are fad ts 1199, aid forme things ts be re- 


IV. Thu KR: (be appr tans both to War and 
Peace, and what , if in the articles of Peace 
nethins be ſad. 
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thanrs are required by the C rod Law. 
HERE acc none of our modern Lawyers, who have written any thing ſolidly, 
either concerning things taken from the Enemy, or concerning the Rights due 
unto them , who having been taken Pritoners, yet have exther by favour, torce, 
or frau I, cicapcd and got bome again. The Ancient Romans have handled this Queltt- 
on Pmcwhat more accurately, but yet oft-times fo conſuſculy, that the Reader cannot di- 
ſtinguiſh berween what is duc by the Roman Civil Law, and what is due by the Law of 
Nations. Concerning the word Poſthmunum, that opinion of Servins is to be exploded, who 
held, that the latter part of the word ſignified not ing. Tiat of Scevels pleateth better, 
who makes it a compound word, of pot which ſignifies a return, or coming trom be- 
yond, and Lawen, or Limes, Which gas properly the threthold of an Houfe, or the 
utmoſt bounds or fronticrs of a Country : tor Len and Lei, though they differ no 
leſs in (con, than in termination, as Afateris and Aaterics,, yt ate they both deri- 
ved from that old Verb Lame, which !ignifics traniverte or overthwart, as Serin, upon 
Vs ed, and Dent upon Terence obſcrve ; from whence Lines ocalts A. ww A , IS, 
ro 4. net vper 4 man: Though by the latter uſe of the word, Len be reteried to 
things private, and Lames to things publick, as to the bounds or burders of Kingdoms. 
For, as //:dore notes, all oblique or crof-ways, the Ancients called Lane + from whence, 
the threſholds of d 1 over which we go in and out, are called Lining eſt iar u. So the An- 
cients when they baniſhed any man, were faid elamanare, to thruſt hum beyond their marches ; 
and bamiſhment they called Chun ᷑˖ , 4 thruſting out of ther bounds and Territories 
volt way therefore is a Kight that ariferh unto a man that was a Captive upon his 
return f om Captivity z, that is, upon his entring within the Frontiers of his own Coun- 
try. So Powponun, He is ſaid to be returacd out of Captivity that begins to be with- 
in our dan Gairifuns ; or as Paula: faith, that entets within the bounds of our 
Territories. But by a parity of reaſon, it is by the general conſent of Nations grant- 
ed, That the Right of Poſtliminy takes place, #s ſoon as the perſun that was a Cap- 
tive, or any other thing that is capable of this Right, Tall come within the Guards or 
Garrifons of our friends and Aſſoctates, as F as ſpeaks; or as Paulus expounds it by 
way of examplc, as ſoon as he ſhall enter into any Garriſon that belongs unto ſuch a King 
or State, as ate our friends and companions in the fame War. For to indeed ate thete 
words (Friends and Aſſociates) here to be under ſtood, not of any Nation or King with 
whom we arc at peace, but of ſuch only as are fo Confederate with us that they arc par- 
ties in the fame War, into whoſe Garrifoas whoſocver enters out of Captivity, ſhall en- 
joy his former Rights, and be defended upon the publick account. It matters not much 
whether they that ſo return are men or things, or whether they come into our Garriſons, 
or the Garritons of our Aſſociates : But in caſe they that are taken Captives, ſhall fly in 
to the Dominions of our Neighbour King, who though at Peace with us, is not aflociated 
with us in the ſame War, they ſhall not change their condition of being Priſoners; undes 
it were before ſo expreſly agreed, as it was between the Romans and the Carthaginians 
in their ſecond League, That if any of the friends of the Romans, being taken by the Car 
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thaginians, could eſcape out of any peoples Territories that were friends to the 

into any of their Ports ot Cities that were Subjects to the Romans, 

liberty z the like proviſion being made for the friends of the 

fore when ſome of the Romans, being taken in 

way of Traffick into Greece j they were not admitted 

becauſe the Grecians in that War ſtood Neuters: and 

ſhould be firſt tanſomed before they could be ſet at liberty 

having conquered King Philip, had ſet all the Cities 

not away from their Maſters by force thoſe 

mecrly fold by the Carthaginians unto the Grecians z 

their liberty, bought Twelve hundred of them who 
cſented them to Flaminias, who received them as a Preſent of 
hodians buy the Athenian Captives, taken in the War that 

and frankly reſtored them to the Athenians. And in Homer wer 

taken in War, that were fold into fuch Countrics that were in Peace. 
The Ancicnt Romans did always account thoſe that were received out of Capti 

as freemen, Gallas Elms in his firſt Book of the ſignifications of Law Terms, faith, 

be who being free of one Cty hd voluntarily depart to another, and afterwards did return 

back into that City, whereof be wat at the firſt made free, was ſaid to be Poltliminio 

tus; that is, admitted to bus old freedom 

out of Captroty, At alſo in caſe a ſervant 
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and ians, upon this condition, That all the prey they bad takgn, together with 

the Priſoner: be reſtored. Nay ſometimes it is agreed, That not onl e Priſoners 
that belong to private men, but thoſe that belong to the Commonwealth are to be dif- 
charged, as Thucydide: teltihes. Now this is plainly evinced, as well by the ſubſequent 
reaſon, as by its oppoſite member , The Peace was concluded, and the Priſoners releaſed, 
for, ſaith Zonarar, ſo it was reed. It was then by vertue of the agreement, and 
not ſimply by their making of Peace, that their Captives were diſmiſt. So Pompemins, If 
the C aptrve concerning whom ut was agreed in the Articles of the Peace, that be maght return 
home, ſhall mot wit lit anding chuſe to remain with the Enemy, be ſhall not afterwards claim this 
of Poſt imm. Soallo Panini, If a Prijencr talen in War when the Peace is made, ſhall 

away and come home, be ſhall be made to return back, to ham, who in the War took 

| | ; becauſe in the Articles of Peace it was not mentioned, that the Prijeners ſhould 
Now the reaſon why the Romans ſeemed fo to neglect their Priſoners, is 


er y be 

believed that there Cauſe was juſt ; and on the 

them did the wrong. Now whilſt both parties 

any other Prince or State that would live in peace to 

conclude it better to fit ſill, and to eſteem whatſoever be done in that War to be 

juſt, and ſo the Priſoners on either ſide taken in actual Armes to be lawfully taken. But 

now againſt thoſe Priſogers, that have been by misfortune ſurprized through the ſuddain 

eruption of the War, no ſuch thing can be a CO 
attem 
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attempted any nt to us. Ne verthe i is to weaken the power of the enemy, becauſe poſ- 


ſible it is that tic j might be inticed to injure us, it hath been thought not unjuſt to detain 
them during the M ar, but the War being ended, there can be nothing alledged why they 
ſhould not be releaſed : and therefore it is generally conſented unto by all Nations, That 
ſuch Priſoners, when the Peace is made, ſhould be enlarged, as being confeſt by both par- 
ties innocent. hut as to other Priſoners, every man that uſur ps a Right over them, is wil 
ling that he ſhould be belie ved that he bath juſtly gained them, unlels by ſome preceding 
Agreements he be limited. And for this Cauſe neither Captives nor any thing elſe taken 
in War, i to be teſtos ed in Peace, vnlcfsit be fo expreſt in the Articles of Peace, becauſe 
the Conqueron would br thought to have a juſt Title to them, which to contradict, were 
to renew Tie : an therefore Teras in Procoguns Charges Pelagmes, who was fent unto 
him ſom the Kumans, that he ſhould not mention the relcaſing of the Sicilian Captives ; 
urging that it was 2-4 cquitable that the Romans ſhould redeliver their Follow Soutdicrs to 
thei: od M-ſters. Wiacrefore the Agiccment brought by Quantilt as in the behalf of the 
Th. hans, is father witty than folid, namely, That Prifoncrs ii they can make their cfcape 
into their own Cuuntry, the War being ended, ate to be reckoned as Ficemen ; becauſe 
what is gotten by force, is no longer ours than we can keep it by force. Concerning 
thoſe that mae their eſcapes after the Race is concluced, we have hitherto treated: now 
in the time of War they arc faid to return by Poſtliminy to their former freedom, who 
were free before they were taken Caprives in the War ; but they are faid to be received, 
who before were not ec, as Servants and other things. 

He that was a Free-man returns fo by this Right, in cafe he return to this purpoſe, That 
he may follow the Fortune of that City whercunto he returns, as Trephauuus delivers it; 
becauſe, as the Servant that is to be made free, ought firſt to be ſus jwrrs,, of and for him- 
felf, that ſo his ct may be voluntary : fo he that would be admitted as a Citizen after ca- 
ptivity, muſt reſolve to incorporate himſelf with that City, and become one with it, or as 
a Mcmber of n. Morcover, Whether the Captive be retaken by force of Ames, or whe- 
ther he have male his eſcape by fraud, it is all one, as Flareutiun obſerves; and the Caſe 
is the ſame if he be frecly diimiſi d by the Enemy. hut wat it he be fold by way of Cor- 
tract to another, and that he thence eſcape into his own Country? This Q1-ition is hand- 
led by Seneca in his Controverſie concerning the Olynthians, whom Parrinſizs bought, 
For when the Decree was paſt by the Athenians, whereby it was ordained, That the Olyn- 
thians ſhould be free, he made this doubt, Whether by that Decree it was meant that they 
might be ma. e free 4, or that they were adjudged thereby to be free +: winch latter opinion 
was the trucſt. Thus Cr d in Procopur: picaded, That being returned iuto his own Coun- 
try, be was by the Law theneeforth a free man. 

But a Freeman being returned home, doth not only recover his own freedom, but all 
things elſe "7 were his in any Nationthat is at peace, Whether they are things corporeal 
or incorporcal , becauſe, though people that ate at peace, as they do not er:quire into the 
juſtnefs of the War, but take every thing that is done tothe Captive to be juſt : ſo when 
they fee the Captive to be at liberty, they diſpute not the manner how, but take it as 
granted that he was releaſed juſtly, whereby they ſhew themſelves indifferent to both par- 
ties. Wherefore he that by the Law of Arms is polleſt of a Captive, hath not an abſo- 
Jute and indubitable Right unto all things that be long to him. For it is poſſible that his 
right may ſurccaſe without or againſt his will, that if the Priſoner can make his cſcape, 
and return into his own Country; for then juſt ſoas he loſeth his tight to the Man, doth he 
Joſe his title to thoſe Goods which were his. But what if thoſe Goods be alienated, Whe- 
ther ſhall he that derived his title to them from him who at that time was by t e right of 
War the Owner of them, be defended by the Law of Nat ions, or ſhall the fame thing ſo alie- 
nated be recovered ? Thoſe Goods, I mean, that are extant among fuch people as ſtand Neu- 
ters in the War. Here then we are to diſtinguiſh between ſuch things as may return by 
Poſtliminy, and ſuch as are uncapable of this right; the difference whereof we ſhall pre- 
ſently explain, That the former may appear to be alienated during their Cauſe only, and 
under this Condition, That the perſon be ſtill held in cuitody : theſe latter, ſimply and ab- 
— By things alicnated, I underſtand cven thoſe things that arc given or recct- 
ved. 

As he that returns home hath a Right unto all things by the Law, that were his before he 
was taken; ſo ate the Laws in force againſt him as fully as if he had never been under the 
power of the Enemy. : 

But unto this Rule, as it concerns ſuch as are Freemen, Paul allows of this exception, 
Poſt umumio carent, qus Armis vithh boſtibus ſe dederant 5, They that bring conquered by Arms bad 
yeelded themſelves up to the will of their cnc have no beneſit by their return home. The rea- 
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ſon whercof is, Becauſe all agreements with enemies are, by the Law of Nations, to be jelves are n9 


obſerved, as we ſhall ſhew anon. Neither is this Right of Poſtliminy to be admitted a- 


gaialt thoſe agreements; and therefore thoſe Romans in Ge who being taken by the 
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capable of ++ 7 
Right. 
Lib. 7. 


Of the Right of Poſtlyniny. BOOK ll. 


Caitiraginians, and ſent back to Kome to procure exchanges, did acknowledge, That the 
Richt of Foſtlimuay was not due unto them, becauſe they were bound by Oath to return. From 
v h: nce allo it is rightly obſerved by Paulus, That during the time of a truce there is no 
Right claimed by Foſtliminy; yet Medeſtinus is of opinion, That if they that delivered 
themſelves up to their enemies were bound by no Covenant or Promiſe made, they might 
be admitted to their freedom by Poſtliminy. 

IX. Tnat which hatn been ſaid of paiticalar perſons, may alſo be ſaid of Cities and people, 
How a people That if they were fice rey may recover the it freedom, I the power of their Friends and 
may obta nde Aſſoc iates be able by foice of Aims to releaſe them from the power of their enemies. 
— but if the very Hody ot the people that conſtituted that City be diſſolved, I believe that 

they that ſucceed ate not to be accounted the ſame people ; neither are thoſe things that 
formerly belonged ro that City to be teſtoſ ed unto them by this Right of Poltliminy, accor- 
ding to the Right of Nations; b. cauſe a Nation, like a Sip, by the diſſolution of its parts, 
doch abſolutely periſh : for that its wiiole Natuie conſiſts in the perpetual Conjunct ion of 
all its M mbers. Wherefore it was not the ſame City of Saguntum, though the place 
where it ſormerly ſtood were reſtored unto the ancient Inhabitants cight years after its d iſ- 
ſolution, Ngithec was 7 hebes the ſame City after that Alexander had ſold the Citizens for 
Slaves : wifface it foilows, That what the Theſlalians owed unto the Thebans before ſuch 
diſſolution, conld not juſtly be claimed by thoſe Thebans by Poſtliminy; and that for a 
double reaſon, Firſt, Gccaule they were then a new people; ſecondly, Becauſe Alexander 
whilſt he was Lord over them, had a power to alienate that Right, and accordingly had 
done it: and laſtly, A Debt is not to be reckoned amoug thoſe things which return by Poſt- 
liminy. Not much unlike to what we have ſaid concerning Cities, is that which the anci- 
ent Roman Laws concluded of Marriages, namely, That they were by captivity diſſolved, 
neither could they be reſtored by poltliminy, but muſt be redintigrated by the firſt conſent 
of both partics, But it is ot het vi among Chriſtians, witneſs that of Pope Leo unto Ni- 
cctas, Biſhop of eAqui/e:z concerning ſuch Marriages, namely, That as in Slaves or Fields, 
or even in Houſe: and | v;j«ſſion:, the right and title of them in preſerved for thoſe that are Captives, 
in caſe they ſhall return out of captium y; jo alſo Wedlock,, f either party be married to a other, 


let them be reformed. Sec what line mur nath written to this pur poſe in his Tract concerning 
the Divorce of Letharus and Terberga , to the thirteenth Interrogatory; and the An- 
ſwer of Pope Stephen, in the ſ-cond Tome and nineteenth Chapter of tbe Councils of 


France. 

X. By what hath been already ſaid, it is no hard matter to underſtand what manner of right 
To thoſe that hy the Law of Nations, Poſtliminy gives to free men. Moreover, this very ſame right may 
Riches + by the Civil Law, ſo far as it belongs to things agitated within the City, be both reſtrain- 

ghts . cd by adding ſome exceptions or conditions, and alſo enlarged unto other profits and ad. 
vil Law. vantages, as occaſion ſerves. As by the Roman Civil Law Fugitives are excrgpred out of 
the number of thoſe that were capable of this right; ſo were alſo the Sons of a Family, 
over whom the Father was conceived not to have loſt that Paternal power and aut horit 
which was peculiar to the Romans; and that for this reaſon, as Paulus obſerves, Becauſe 
to Roman Parents their Military Diſcipline was ever dearer than their own Children; 
whercunto agrees that which Grero records of anus, That be ſtriitly upbel{ the Diſci- 
plane of the Roman Empire, though to his own grief, that ſo he might the better provide for the 
ſafety of the City, wherein was alſo bound up bis own ;, which made hum prefer the Sovereign Right 
of Ma-efty, which was then im hum ſelf, before the bonds of Nature, or the tenderneſs of a Fa- 
ther towards bu; own Son. Again, ome diminution of this Right of Poſtliminy, is that 
which was ordained, firſt, by the Athenians, and afterwards by the Romans, namely, Ve 
qui redemptus oft ab boſtibus, Redemptori ſerviat donec pretium reddiderit; That be that was re- 
deemed, ſhould ſerve his Redeemer until be ſhould have repaid bis ranſome, But this was made 
in favour to the poor Captives, leſt if there ſhould be no proviſion made for the recovery of 
the money ſo paid, many Priſoners ſhould have been left in perpetual ſlavery among their 
enemies. But yet even this very ſlavery was many ways mitigated by the Roman Laws, 
and at length by the laſt Law of Juſtiman, it was limited to five years ſervice ; neither 
could the money paid for his redemption be recoverable after the death of the party re- 
deemed. So alſoby any Contract of Marriage between the perſon redeemed, and the 
perſon redeeming, it was adjudged to be forgiven. So if it were a Woman that was re- 
deemed, if the Redeemer did proſtitute her Body, the ranſome was loſt. There were 
many other Laws made among the Romans in favour to thoſe that would redeem Priſoners, 
and to puniſh their Kinſmen for neglecting them. Again, this Right of Poſtliminy was by 
the Civil Law much enlarged, in that not only thoſe Rights in Poſtliminy which are al- 
lowed of by the Lat of Nations, are granted unto him that ſo returns ; but generally all 
things and all Rights are as intirely his, as if he had never been within the power of the 
enemy, And this was alſo the Attick Law: for as we read in Dion Pruſeenſis, A certain 


man pretending to be the Son of ( alliat, who had been taken Priſoner in the —_— at 
Acanthus, 
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Acanthus, and, as he ſaid, been kept as a Priſoner in Thrace, when he had made his cſcape 
to Athens, claimed by Poſtliminy his inheritance from thoſe that then had the poſſeſſion 
thereof after his Father; we do not read that any thing was pleadcd againſt his Right, 
only it came in iſſue, Whether he were the Son of Calhas, or not. The ſame Authour 
likewiſe relates, That the Mcſſenians aſter long captivity, at length returning, received 
both their liberty and Country. Yea, and thoſe things which either by uſucapion or re- 
dempriou ſeemed to be taken away out of the Goods, or through diſuſe, to be deſerted, 
are all of them recovered by a Reſciſſory Action. For under the Edict of making reſtitu- 
tion to Anceltors, he alſo who is under the power of Enemies, is comprehended. Nay 
farthery the Cornelian Law provides for the Heirs of ſuch as dye in captivity, and con- 
ſerves all their Goods as lawfully as if he that returggd not, were at that very time when 
he was taken, dead. Now were it not for theſe Civil Laws, without doubt as ſoon as 
any man were taken Priſoner by the enemy, his Goods would preſently be theirs that had 
them in poſſeſſion ; becauſe, Qui apud hoſt es eſt, pro nullo habet ur; He that is under the ene- 
mies power is held for none. And then, if ne that was taken ſhould return, he ſhould receive 
nothing but ſuch things as by the Law of Nations were due unto him by Poſtliminy. Bur 
that the Goods of a Captive were confiſcate and brought into the Treaſury, in caſe he had 
no Heir, was a Law — to the Romans only. Hitherto we have treated of things that 
return, now we ſhall ſpeak of ſuch things as are received by Poſtliminy. 

Amongſt which, in the firſt place, are Bondmen and Bond women, yea even ſuch oft- 
times as have been alienated, and ſuch as have been ſet at liberty by the enemy, becauſe 
(as it is very well noted by Tryphonianr) it is not juſt that his former Maſter being our Citi 
zen, ſhould be damnified by ene Right of an Enemy. By an Edict of King Theuderick it 


XI. 
Now Servants 
are received 
poſtliminy 


how Fugitives, 


was ordained, That Servants and Tenants being taken by the enemy, and returning home, ſhould and how they 


be reſtored to their own Lords, if they were not before bought by ſome other from the enemy by 
way of _ But by the wiſe Gothick Law, a Servant recovered by War was reſtored 
to his Malter, he paying unto him that took him the third part of his juſt price, But in 
caſe the Servant were ſold by the Enemy, then was the Lord to pay the full price for which 
he was ſold with ſome advantage. Therefore that a Szrvant may be capable of reception, 
it is neceſſary that his old Maſter ſhould be either actually poſſeſt of him, or at leaſt that 
the Servant be where he may eaſily have him, if he ſo pleaſeth. And therefore whereas 
in other things it may ſuffice, That they are brought within the Bounds of our own Terri- 
tories, this is not ſufficient in a Servant to receive the right of Poſtliminy, unleſs it be alſo 
made known to his Maſter that he is there. For as Paulus faith, If he lye ſculking in Rome, 
and will not be ſeen nor known to be there, he is not yet received by this Law. And as 
herein Servants differ from things inanimate, ſo do they from the caſe of a Freeman in this, 
That it is not required in them to make them capable of being received, that they ſhould 
return with an intent to follow the fortune of the City whereunto they return; for this is 
required from him only that is to receive his own freedom, and not of him that is to be 
received by another. For every man bath a free power to makg himſelf a Member of what 
ty he pleaſeth, but not of the Right of Dominion. Neither do the Roman Laws exempt Fu- 
gitive Servants from this right of reception: for even in theſe may their old Maſters c'aim 
their Right, as Paulus notes ;, leſt if we ſhould admit the contrary, it ſhould prove injuri- 
ous not to the Servant, who nevertheleſs is ſtill to remain a Servant, but to the Malter 
who would want his ſervice, But ly, concerning ſuch Captives as are redeemed by 
the valour of Souldiers, that may be truly faid by their Generals, which ſome would fo 
wreſt, as if it were meant of all things, Receptos eos non captos judicare debemus, & Militem 
noſtrum de fenſorem eorum decet eſſe non dominum; We are to eſteem of theſe not as taken, but re- 
ceived, we onght rather to deſend and proteſt, than inſult over. Thoſe Captives that 
are ranſomed from the enemy, are by the R Laws theirs that redeem them; but the 
Summ paid being tendered, they are underſtood 2 be by Poſtliminy reccived. But by the 
more recent Laws ſome things have been changed; and that Servants being taken may be 
encouraged to return, they now propoſe preſent liberty to ſuch as have been maimed in 
= ſervice, and to the reſt after five years, as appears by their Military Laws, collected 
fus. 

But unto us (that areDutch-men) this — is more pertinent, Whether thoſe peo- 
ple that were once ſubjected to the power of another Prince, may return hack to their for- 
mer ſtate and condition; which will admit of a Diſpute, in caſe not he whoſe the Empire 
had been, but ſome other of their Aſſociates, had recovered them from the enemy, where- 
unto the ſame Anſwer, | conceive, may ſet ve that was before given concerning Servants, 
unleſs by ſoõme Social League it be otherwiſe agreed. 0 

Among things that are received by this Right of Poſtliminy, the firſt that offer them. 
ſelves are Lands ; whereof Pomponius aks thus, Expulſis Hoſtibus ex Agris quos ceperint, 
Dominia corum ad priores Lommos ret; The Enemy being driven out , the Lands re- 
turn to their former Owners, Now me Enemy is then faid to be driven out, when it 
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a ats Plainly we! :1vy are not able to recover it again, Thus the Iſland A gina which 
the | acedemonians took from the Athenians, they reſtored to their Aſſociates who were 
the A ient Lords thereof. And the Goths and Vandals being expelled; Faſtirian, and 
the w outs ſuccecding, reſtored the Lands unto the Heirs of thoſe who anciently 
poſſelt it, notwithſtanding thoſe preſcrigtions which in other caſes the Roman Laws did 
admit of againſt them. The very ſame was confirmed by a Law made by Honorius, who 
though Spar had been in the poſſeſlion of the Vandals for Three hundred Years, yet 
would not permit that any preicription ſhould be pleaded in Barr againſt the Ancient 
occupants, as Procepuus teltifies ; which Law we find alſo recited in the Council of Swil, 
where this is added as the reaſon, Non enim crit objicienda preſeriptio temporis, uli neceſſi- 
tas intereſt boſtilitatis,, For no preſcrggg1on of time 15 to be pleaded which 11 enforced by open 
beſtility. Now look what Right they have to the Lands, the ſame alſo they have to every 
thing that is aſſixt to the ſoil; for even thoſe jun which had been formerly held as 
Sacred or Religious, being taken by Enemies if they do eſcape that calamity ;, they al- 
ſo as if returned by a kind of Poſtluminy, ſhall be reſtored to their former condition, as 
Pomponii; notes. Wherewith agrees that of Cicero concerning Diana in Segeſta, P. A- 
fricani wvirtute Religonem ſimul cum loco recuper uit ; By the valour of —— Atricanus, Di- 
qua recovered both ber Temple and wor ſlup: wherefore the fruits and profits of the ground 
thus received, arc likewiſe to be reſtored, according to what Pomponixs writes concern- 
ing Lands firſt drowned, and afterwards recovered. So in Spain it is provided by a Law, 
that as well the honour and dignity, as all the hereditary jurisdictions thercunto belong- 
ing, may return by Poſtliminy ; the greater at any time, the leſſer it claim be laid un- 
to them within ſour Ycars aſter their reception, unleſs it be ſome ſtrong fort, which if 
loſt and recovered again is the Kings. 

Concerning moveables the general rule is quite contrary; for they do not return by 
Poſtliminy, but are utterly lolt, as being lawful prize, and may therefore be bought 
and ſold ; wherefoever they ate found, they are adjudged his that bought them : nei- 
ther hath the firſt owner any Right at all rothem, though he find them either abroad a- 
mong Neuters, or at home in his own Country. But from this general rule we find, that 
in Ancient times, ſuch things as were of uſe in War, were excepted ; which ſeems to 
be agreed unto by the Nations for this reaſon, that the hopes of recovering ſuch things 
to themſelves, might render them the more cheerful and induſtrious in regaining them, 
For the Laws of moſt Cities in thoſe times were made for the encouragement of valour, 
and in favour to military affairs, wheretore their conſent was caſily gained. What things 
were accounted uſeful in War we have already ſummed oy of Gallus «Als, but we 
find them more accurately ſet down, as well by Cicero in his Topicks, as by Modeſtinus : 
As, namely, Ships that are long and fit for burden, but not ſuch as are made for plea- 
_ Mules, but ſuch as are accuſtomed to the Pack-Saddle; Horſes and Mares, 

ut ſuch as will abide the Bir, and are fit for ſervice: Armes alſo and Apparel are of 
neceſſary uſe in War, but theſe do not return by Poſtliminy; becauſe they were he 
to merit no favour at all, who would ſuffer their Wea and Garments to be taken 
from them: nay, it was accounted as a crime that deſer ved puniſhment, as may eve- 
ry where appear in Hiſtories, And herein we may obſerve the difference they made 
between Horſes and At mes; the one being capable of reception, the other not; becauſe 
poſſible it was that an Horſe may break looſe of himſelf, and ſo fall within the Enemies 
wer, without any default of his Rider, but ſo could not Arms, And this difference 

tween moveables ſeems to have continued in uſe from the Goths until Bortius li- 
ved, who expounding Caceres Topicks, ſeems to ſpeak of this Right, as if it were in 
force at that Day. 

But in theſe latter times, if not beſgre, this difference is taken away ; for now no 
moveables do return by Poltliminy, as been obſerved by thoſe who are molt ex- 
pert in the Cuſtoms of Nations; and the ſame Cuſtome is for Ships, as we may perceive 
in many places. 

But thoſe things, which though taken by the Enemy, yet were never within their Gar- 
riſons, have no necd of Poſtliminy ; becauſe by the Law of Nations, the owner never loſt 
his property in them The like may be ſaid of ſuch things as are taken by Thieves and 
Pyrates; Becauſe (as Ulpian and Favelinus anſwer) the Law of Nations never granted 
unto them a power to alter the property of what they got: upon which ground it was, 
that the Athenians were willing to accept of the Iſland Haloneſas, which ſome Pyrates 
had taken from them, as King Philip did from thoſe Pirates, as of a thing reſtored by 
Philip; but not as of a thin given them, as will appear by the very Epiſtle of King Phi- 
lip recorded by Demoſthenes, And therefore things ſo taken, whereſoever they are found 
may be claimed, only (what out of equity we have already concluded to be juſt) ſo much 
ought to be allowed him, who at his own charge hath poſſeſt himſelf of them, as may be 


conceived, it would have coſt the firſt owners themſelves to have recovered them. 1 
ow 


— — 


Cuavy. ix. Of the Right of Poſtliminy. 


493 


Now though it be thus by the Law of Nations, yet may the Civil Law otherwiſe de- 
termine it as in Spain, the Ships that are taken from Pyrates are theirs that take them; 
ſo alſo they are among the Venetians. Neither is it unreaſonable that a private thing 
ſhould give way to publick profit, eſpecially where the recovery of them mult neceſſac ily 
be accompanied with ſo much difficulty. But yet this Law can be no Plea againſt Strangers, 
who may notwithſtanding challenge their own things. 

But that which is more to be admired, is that which the Roman Laws do teſtiſie, name- 
ly, That this Right of Poſtliminy took place, not only between enemies, but even be- 
tween the Romans and Strangers. But ſurely this, as I faid elfewhere “, was but a 
Relique of that barbarous Age, wherein.the general corruption of mens manners had ta- 
ken away all ſenſe of that natural Society that ſhould be betwecn all Mankind : and there- 
fore among Nations that had no publick War one againſt another, there was practiſed a- 
mong private men a certain licence of War, which their different language and manners 
ſeemed to denonnce ; which licence, that it might not ſwell ſo high as to il each other, 
it pleaſed the Nations to limit, and to agree, That they that were taken oncither tide, be- 
ing Strangers, ſhould be held as Slaves; and conſequently they introduced the Law of 
Poltliminy, which puts a difference between Strangers and Robbers or Pyratcs ; becauſe 

do uſually agree upon equal Conditions, which Pyrates and Robbers diſdain. 
It ſeems that of old it hath been a Caſe much controverted, Whether if the Subjects of a 
Confederate Nation, being Slaves here, ſhould eſcape from us aud get home, They may be 
ſaid to return by Poſtliminy. This Queſtion we find propoſed by Cicero, concerning which 
Gallus «£lus delivers his opinion thus, We, faith he, obſerve the ſame Right of Poſtlimu- 
ny with a free people, with Confederates and with Kings, as we do with Enentes. But Proculus”s 
opinion was quite contrary, I doubt not, ſaith he, but that both our Confederates, and they 
that are 4 free Nation, are all Strangers wnto ut; between them and us there u u Poſtluminy, 
Weare therefore to diſtinguiſh of Leagues ; for if any Leagues be made on purpoſe only to 
put an end, or toprevent open War,thoſe Leagues do not for the time to come hinder either 
the — of Priſoners, or the Right of Poſtliminy. But if in the Articles of the League it 
be expreſt, That the Subjects of either Nation may upon the publick Faith ſafely travel or 
ſojourn in the others Dominions, then it is not lawful to take Priſoners on cither ſide, and ſo 
there is no place for Poſtliminy. And this I take to be the meaning of Fomponixs, where he 
ſaith, If there be a Nation with whom we have neither ſriendilup nor hoſpitality, uor League 
made for ſrĩiendſhips fake ; theſe indeed are not enemics : But yet whatſoever of ours comes 
to them is theirs; and a man that is free with us, being taken by them, is made their Slave - 
and it is the ſame if any thing come from them to us, and therefore in this caſe Poſtliminy 
is granted. In mentioning a League made upon the account of friendſhip, he ſhews that 


there may be Leagues that have no Right either of friendſhip or hoſpitality. And Procu/nu; * 


ſufficiently declates, That by a people confederated, he underſtood fuch a people as had pro 
miſed friendhip and ſaſe hoſpitality,where he ſubjoined theſe words, For what need is there 
of Poſtliminy between us and them, when they may cqually retain as well their own 
liberty as property in their own things with us, as they do among themſelves ; and we may 
enjoy the lame liberty and dominion with them as with our ſelves. Wherefore that which 
follows in Gallus lms, namely, With thoſe Nations that are under our juriſdiction, there 
is no Poſtliminy is to be underſtood with this ſupplement - nor with thoſe with whom we 
have contracted any League of friendſhip. 

But in our days, not only amongſt Chriſtians, but even amongſt Mahometans, this Right 
of Captivity without the time of War, as alſo that of poſtliminy, are worn out of uſe. 
The neceſſity of both being taken away by virtue of that cognation or affinity wherein Na- 
ture hath linked us, which is now re- acknowledged to be between all Mankind. Yet may 
that ancient Right of Nations be now in force, in caſe we have to do with any Nation ſo 
barbarous as to eoncc ive it lawful for them to invade in an hoſtile manner the pet ſons and 
— of all Strangers without any provocation or denouncing of War. And even 
whilſt I am writing this, thus it is adjudged in the High Court of Paris, Nicholaus Verdun 
« being Preſident, That the Goods which have been the Subjects of France, but were at 
terwards taken by the Pyrates of Argier, who live upon the ſpoil of all that traffick by Sca, 
were by the Right of War juſtly alienated ; and therefore being recovered by others, were 
theirs that recovered them. And in the ſame Court this alſo was adjudged, which I faid 
even now, That Ships are not to be at this day reckoned among the number of thoſe things 
that are received by Foſtliminy. 
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CHAP. X. 
Admonitions concerning things done in an unjuſt War. 


I. In wht ſenſe modeſty may be ſaid to forbid IV. Who ave hereby obliged to makg reſtitution, 
what Law permuts and how far. 
Il. Thi: apphed to ſuch things as are permitted | V. Whether things takgn in ſuch a War, are to 
by the Law of Nations. be reſt ored by hum that took them; 
III. In an wniuſt War, what the Law of Arms _ by him that knowingly does detain 
1 . 


perm:'ts are internally unjuſt 
I AM now to look back, and totake away from thoſe that make War almoſt all thoſe 


Rights which I may be thought to have granted them, though indeed I have not. For 

when I began to explain this part of the Law of Nations, 1 alſodeclared, That many 
things were ſaid to be right and lawful, becauſe they were not puniſhable by Law, partly 
becauſe they derive their authority from Military Councils, which notwithſtanding either 
ſwell beyond the Bounds of honeſty, whether we confine it to Right ſtriftly taken, or 
place it in the Precepts of other Vertues; or elſe they are ſuch as may more religiouſly, 
and amongſt good men, more commendably be left undone. Seneca brings in Pyrrbus 


pleading thus, 
Lex nulla capto parcit, aut panam impedit. 
No Law ſpares Slaves, nor them from ſtripes defends. 


To whom Atamemmon replies, 
Qued non vetat Lex, hoc vetat fiers pudor. 


What Law forbids not, Modeſty commends. 


For the word Puder in this place reſpects not ſo much a mans fame and reputation, as what 
is in it ſelf right and z Or at leaſt what is better and more laudable than that which 
the Law permits. Thus we read in Fuſtiman's Iuſtitutions, Things are ſaid to be com- 
mitted to a mans truſt, when they have no tye of the Law to ſecure them, but the honeſty 
and integrity of the perſon : So in Qantibian the Father, The Creditor cannot 
with any honeſty or conſcience require his Debt of the Surety, unleſs it be when he cannot 
— — and in this ſenſe we find that Puder and Juſtitia, Equity and Ju- 
ce, are very often conjoined. 


Nondum Juſtitiam facinus mortale ſugarat. 
Ultima de Superis la reliquit bumum, 
Proque metu populum ſine vi pudor ipſe regebat. 


Juſtice as yet did Mortals dwell, 
She was the laſt that bid the Earth farewel. 
*T was ſhame, not force, that then the people aw d. 


Plate calls Juſtice the Companion of modeſty ; and in another place he tells us, That God 
fearing the deſtruction of mankind, had ſent Equity and Juſtice a men, as Orna- 
ments to Cities, and as Bonds to ꝓontract love and friendſhip between Plausch al- 
ſo in the life of Theſexs tet ms Juſtice an Inmate or Cohabitant with Righteouſneſs. And in 
another place he joins them together as Companions. But Cicero aſſigns them their diſtinct 
Bounds, ſaying, It the Duty of Juftice not to hurt our New „ but of Modeſty not to of 
fend hm; Juſtia eſt non violare homines, Verecundiae non offendere, With that Verſe above 
quoted of Seneca agrees that of the ſame Seneca in his Philoſophy, Que auguſta et in- 
nocentia a1 Levem bonum eſſe; How ſcant is that innecency that is meaſured by the Law only ? Ju- 
fixce and ſarthſulvefs require ſuch things of u 4s no Law can oblige us unto, Where we may 
obſerve that he puts a difference between J and F»ſtiria, attributing to the former that 
which the Law enjoins, but unto the latter that which right reaſon and conſcience dictates. 
Of bow muh Larger extent ave the Bornds of our Duty one to another , than what «cont ained within 


the Hedg of the Lu; How many things do piety, bumanty, liberalaty, juſtice and fidelity r 
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tu, which fall not undgr the Commands of the Laws : Which the ſame Seneca doth in 
another place excellently illuſtrate, by the Rightot a Lord over his Slave, As to our Bondſer- 
vents, ſaith he, we ſbou'd conſider not what we may «pon them with impunty to our ſelves but 


what we owzht wn right reaſon and equity to do unte: wh:ch command: us to jhew mercy even 
to our Slaves, and to thoſe whom we have bought with our money. And again, Cum in ſer vum ome 
ma liccant, Tit als 


aliguid quod in hommem licere commune Tus amumamt ium vetat ,, Whereas all _ 
are by the Law tolerated that are done to a Slave, there are not with anding ſome things that t 
common Right of living Creatures forbuds as to do unto him, as he is a man, Where allo we may 
oblerve the twofoid acception of the word licet, the one being referred to the judgment 
of the Law, the other to the dictates of right reaſon. There are many things, faith Seneca, 
that are not enjomed us by any Law, neither will the omiſſion of them bear an Attion, not wir hit and 
ing we are led | nto by the mere cuſtom of our liucs, which is far more forcible than any humane 
Law. Quintiltian tells us, That there are ſome things, which thouch granted by the Law, yet 
in their own nati.re are not very commendable ; as by the Law of the twelve Tables, it was lawful 
for the (redutors to drvide the Body of the Debtors (if inſolvent) between themſelves, which Law 
common cuſtom did abvher. So likewiſe Cicero in the third of his Otha, Aliter Leves, aliter 
Philoſophs tollant Aſt ut ias; Leges, quatenus manu tenere poſſunt Philoſophi quatenus ratione & 
intell gent ia The Laws taks away fraud one way, Philoſophy another ;, the former by pinnaclng 
the bands, the Latter by clearing the underſt anding, and informing the jud ment. 

To the fame pu p ſe is that of Marcellus in his Oration to the Roman Senate, That 
which comes here to be aiſcuſt, ſaith he, i not what I have done againſt the Syr ac ſians ; for what 
ever I have done a;ainſt them as enemies, the Law of Armes will juſtifie me 1n;, but what thoſe 
men, being overcome, on hit in reaſon and equity to ſufſer. Ariſtotle diſcuſſing this Queſtion, 
Whether Captivity ariſing from War be juſt, ſeems to ohe this diſtinction, Some (faith 
he) looking only at that which the Law permits (for the Law it (elf allo is ſomething that is 
juſt) do h d, Tut Captroity in War is juſt ; but yet they deny it to be ſo abſolrtely, becauſe poſe 
ſible it us that the cauſe of that War may be mniuſt. Others there are, laitu Seneca, that create 
unto themſelves a Right by Arms in anothers Territories: where theſe two words LA Right, ard 
in anothers Territorie ] do ſeem no leſs to claſh than the Arms whereby that Right was got. 
But that is there called Right which the Law of Nations permits only. Conſonant where- 
unto is that of 7 :des in that Oration which the Thebans md to the Roman Senate, 
As for thoſe, ſaith he, that were ſlain during the Corflilt, we complain vt; for this was in 
fome ſort juſt. Nay, the very Roman Lawyers themſc Ives do often call That the Right of Ca- 
provity, which in another place they term an imury, and place it in opolit.on tonatural «qui- 
ty. And Seneca, reſpecting that which often falls out (namely, when the War is unjuſt) 
account the name of Slave as badge of injuſtice. The Italians in Ly, de taining from 
the Sytacuſiaus that which they had gained by War, are ſaid to be obſtinate in the detention 
of that which they had gained unjuſtly. And Dion Praſeenſis, having declared ſuch Captives 
free as could make their eſcape home, addes this, As being wnjuſtly brought under bondage. 
So Lattantixs obſerves, That the Phi f in all ther Diſco fes concerning Milt ary Aﬀ un, 
always fated their Orations rather to the publick, cuſtoms of the Ave they lied m, than to ſuſtice 
and true valor. And St Auguſtine in an Epiſtle of his to «Ararcellinss, tells him, That f 
in this World the Precepts ef were duly kept, no War could be made without ſome mercy. 
* in another place, Amony the true Wor s of God, even their very Wars are peace- 


We conclude therefore in the firſt place, That the ground of the War being unjuſt, al 
though it be ſolemaly undertaken as to the manner, yet are all thoſe acts that arc done in 
it unjuſt, if we underſtand injuſtice, not as it is repugnant to the Law of Arms ; but ac- 
cording to its natural acception, as it is repugnant to right reaſon, tquity and conſcicnce. 
So they that ſnail knowingly either commit ſuch acts, or aſſiſt in the doing of them, ate 
included in the number of thoſe, who withour repent ance cannot enter into the Kingdom of He- 
ven: for repentance, if true, neceſſarily requires from ſuch as have time and cſtates ſuffici- 
ent, That he that hath done wrong, either by killing men, ſpoiling Goods, driving away 
Catrel, or the like, ſhould make ſatisſaction. And therefore did God himſelf renounce 
the ſolemn Feaſts of the hypocritical Jews, bec ai ſe they did not ſuffer their (aprives unjuſt ly ta- 
hen to go free. And the King of Nmivehb proclaimed a Faſt throughout the City, and com 
manded all his Subjects to turn every one from his evil way, and to empty their hands from 
all things got by rapine and violence; as being by the very dictates of natural reaſon taught 
to acknowledge, without reſtitution all their humiliations were but vain and fictiti- 
ous. Non differtur ultionis ſententia, fi non redduntur univerſa ; Vengeance will not be long de- 
Wa unle f reſtit ut iom be made to the full, faith Hierome: with whom agrees St Aupuſtine, 
If that whe ein we have ſinned be not reſtored, being in our power, we do not repent, but difſem- 
ble. Neither is this the juugment of Jews andChriſtians only, but of the Mahometans al 
ſo, as Leunclavins informs us. 


Now 
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IV. Now they that ac obiiged to mac icititution, according to what we have elſewhere de- 
Whos and how liverced in gen a), 47 10 006 hu il piace tin Authours of the War, whether 45 having the 
far forth they ſypreme powe!, of as couniclling and puifwading thereumo; and theſe are bound to 
— — © make fatisfettion as weil for all damages that are uſually done in War; as alſo for all 

thoſe unulually donc, ii cacy were done by their either order or perſwaſion, or by their 
remiſſion, in caſc it were in their power to have hindred it. us alſo afe Captaing 
und*ro make reſtitution tor thoſe taings that are either ſpoiled, ot taken away by any 
under their Command z yea, and the whole Army in general, that ſhall run headlong to 
any one Common outrage, as to fire a Town, or the like; and for particular acta, every 
paiticuiar Souldics mali ſatishe for that loſs whereot he was the , cither ſolitary, 
or Concurrent with otiiets, 
Neither may we u tein «mit of that exception which by ſome is brought of ſuch as 
are only Auxiliacics, if they be any ways guilty of the crimes, To oblige any man to re- 
tion without galt, the bare crime ſaftceth. Some ailo arc of opinion that though the War 
be nevct ſo unjuit, yet the tungs taken in it ate not to be reſtored ; becauſe, both Partics, 
when the War began, were pri ſumed to agree to this, That their Goods ſhould be theirs 
that could take them, But oi the contracy, it cannot caſily be granted that any man will 
raſhly give away his Right; and the nature of War is much different from that ol Con- 
tracts. But to the end that Nations being once at peace, ſhould reſt ſo, and not involve 
themſclvcs in endleſs War againſt their will, it was thought ſufficient to introduce this ex- 
tet nal Right of Dominion, whereof we nave already ſpoken, which notwithſtanding may 
very well conſiſt with that internal obligation to reſtitution. Nay, theſe very Aut hours 
ſcem to aſſert as much in their Diſcous ſes concerning the Right of taking Priſoners; 
whereſore the Samnitcs in Lavy declare, That the ſpoil which thry bad tak; n from their Ene 
met, and which by the Law of Ae, ſeemed to be theirs, they bad reſtored: Which, he faith, 
ſeem:d to be theirs, becaule toe very Samnires the miclves had before acknowledged that 
War to have been unjult Not much unlike is that power which the Law of Nations gives 
ina Contract made wit out fraud, wherein there is ſome incquality to compel the Con- 
tractor to ſulfil his Contact; yet nevertheleſs he that recerves more in value than what he 
gives, is bound, though not by Law yet, in honeſty and conſcience, to even the ballance 
Chap. 5. by teducing the — an equality. | 
VI. Yea farther, as though the damage be not done by our ſelves, ot if it be yet without 4 


Or whether by fault of ours; yet if the thing taken away in an unjuſt War by another, be in our 

him that de- on, we are bound to reſtore it; becauſe there can be no reaſon given naturally juſt, why 

— the right Owner ſhould be deprived of it: for he never conſented to its alienation, nor 
was their any crime committed by him, not did he receive any recompence for it; appoſite 

Lid. 6. e. 3. Whercunto is that of Faleriws Harne, The prople of Rome, faith he, when Clau- 

Sab Haſte. dis bad publickly ſold ſome Camerine Priſoners takgn in the War, although they ſaw their Treaſs- 
ries thereby filled, and their Empwe enlarged;, yet being comvinced, That their Gener al had not 
dealt very faithfully in ther — they with great diligence ſourht ou theſe Captroesr, and 
redeeming them, reſtored them unte their Lands, So alſo is that which 7 records of 
Mal. Anthony, who commanded the T yriansto reſtore to the Jews Parts of Je- 
dea which they withheld from them, to releaſe their Priſoners, and to return the ſpoil to 
the right Owners, Thus we may readof the Phocians, That by the Dectee of the Ro- 
man Sc nate, even their publick liberty,togetherwith their Lands formerly taken from them, 
were reſtored, So likewiſe were the Lygurians fold by Af. Pena, but redeemed by the 
Romans, and, together with their Goods, ſet at liberty. The felf ſame Decree paſt for 
the Abderites, the reaſon being added, Becauſe the War made againſt them was unjuſt. 
Thus Macrinus releaſed all the Parthian Prifoners, and reſtored all the ſpoil, Becauſe the 
Romans had unjuſtly broken the peace, And AH the Turk diſmiſt upon this account, 
all the Captives taken at Sanita Maria in A Yet may the preſent of ſuch 
Goods or Perſons deduct ſo much for his either charge or labour, as in probability it would 
have coſt the right Owner to have recovered them: bur if he who without any default was 
thus poſſeſt of any thing fo taken, bath either conſumed or alienated it; he is not bound 
- make any farther ſatisfaCtion, than he ſhall be thought to have been made the richer 
thereby : 


CHAP. 
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Moderation to be uſed in killing of men in a Juſt War. id, 
I. That ſome alli in a juſt War are not in | minous, and old Men. } 
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EITHER is that generally true that is commonly ſaid, yn 
He hazards all, who what is juſt denies. — 


That of Cicero is much better, There are ſome s to be — —2— — 1. 
is alſo ſome moderation to be uſed 22. fo ſhments, And e- Vide lib. 2. ch. 
CIS, as of mi Tien ene, 1 


L henry ee Jt aw ee Cs lib. . 6. 4 

— — — 2 — were be Ofc . 2. 
gentle, 7 — Ariſtotle notes, ©, Tha the pan . Pol. 8 5. 
on the Theben and Heracleant, — of crucliy than 
of ſome, har ; greater thas whet were fe —— 
s far greater than the crimes deſerved. And in the 
+ that in puniſhiog Adulterics he was more cruel than any 
s than his own Laws, Although as Juveral ſpeaks in this 


This Grief ſometimes far greater licence s, 
Than any Law to other grief concedes. 


A puniſhment beyond what © bumane, is wot to be re any, unleſs 

very worſt of Parricides. And therefore N. — nts 2 did 0. 26. 
wrote to the Senate, Te careful that their ion were not too ſevere, 

ror — a rl Whereof Annan likewiſe complains , Their rage 
* har ener ther rr re er It is poſſible, Nach 


taky revenye for an injury done to themſelves, may be wnuſt, if they 
＋— this caſe, beyond bounds, #4 the Author 
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So Pertimax of Laras and ot whom Commedas compelled 
him; —_ ith he, obey Commodus with an morilling mind; but whenſoc- 
have a peer and opportunity to ſerve ns, they never wanted a will to doit. Neceſ- 
ſtrong and violent — — to be reſiſted ; whercfore Caſſins Clemens in Xiphili- 
treating concerning the affairs of the Emperour Severrs, pleads thus, For my part, 
he, I never thee, nor yer Niger, but berg unfortunately left in that part which 
be bad obraincd, did what ted me unte, ard obeyed the — Porer ; not thar 1 
war willing to make War againſt thee, but that I was defirons to repel Julian for mine own ſafe- 
. Thus alſo Aru, when he made his entry into Autioch, ſet out a very gracious 
— referring all that was done rather to an impulſive neceſſity, being over- 
awed by Zenobia, than to any enmity they bare unto him. And gy in Procoptus 
thus excuſcth the Africans, Thar what they did was againſt their wills, being then under the 
power of the Vandals, So likewiſe Tera told the Neapolitans, That he knew them to be 
under the Command of ther Enemzes unwillimgly. An ancient Commentator upon that 
of T hacydider, where he diſcourſeth concerning the ſelling of the Corcyrzan Ca- 
ptives, thus glolleth, He ſhewed therein a Princely clemency, every way agreeable to the ho- 
nour of the Grecian ;, for to kill men in cold blond is barbarous, eſpectally Servants, who 
fight not upon their own choice, but at the command of their Maſters. The Platzans in Jſocra- 
res do thus plead for themſelves, We did not ſerve the Lacedemontans voluntarily, but by com- 
pulſion for we dur not do otherwiſe. The ſame Plea doth he make for the other Greci- 
Hlorum partes Corpore ſequs co | ebantur, animy vere nobi ſcum erant 1, They were compel- 

led with their Rode to ſerve the Lacedemonians, but their hearts were mahus. So likewiſe 
of the Phocians Herodotus, I hat they followed the Medes, bur by compulſion, not willingly. 
Upon which account Alexander forgave the Zeldi, as Arrianus teſtifies, Recarle th y 
were enforced to take part ag,, bim with the Barbarians, And Diadora brings in Ni- 
colans the Syracuſian thus pleading for the Captives, They that are Confederates with 
our Enemies, are by force drvven to make War upon un; therefore as it is but juſt that they 
that findiouſly induftrioafſly makg War atainſt ws, be ſeverely puniſhed;, /o to-pardon 
theſe who nne off end ns, 4 alike com ſe tent iam. So Antigens alledged , That he 
made War i againſt Clcomencs, but not againſt the Spartzns, as Juſtine re- 


ports it. 

This alſo is to be obſerved, That between a plain and manifeſt injury, and an injury 
done by a mere miſchance, there intercedes ſometimes Cmething of a middle nature, as 
if participating ſomewhat of either; ſo as the ac tion is neither merely or altogether vo- 
luntary, nor yet done —V ignorance or againſt our will. Ariſtotle calls theſe 
ats er, flips or failings, as the Latines do tteſpaſſes or offences. Of ations, 
faith he, chat are pont amc, ſome ave done deliberately, ethers raſhly, and witheur cenſide- 
ration. Now whereas in bumane Society injuries may be done three ſeveral ways ; thoſe done 
merely through i ance are called miſchances, as when a miſchief lights en 4 man againſt 
whom no hurt was ever intended, ( as for example, if a Sou 27 open 4 Door fend acct- 
dent ally wound bis own Father, whom be conld not ſuſ pets to be helund ;] or if a greater hurt 
or damage befal a man than what was intended, ( as if a Fencer, for the tryal of hill, and 
enly intending to draw blond, ſhould bill bus Adverſary,) it maght be called a miſchance, 
bat 1.07 1 —1 Fer whatſoever happens beſides what a man propoſeth to himſelf, is to be at- 
tributed to musfortime : for vellicare voluit non vulnerare, He intended to brat him, 
net to weimd bum ; or if be did imend to wound, yet haply not this man, but another ;, or it 

be not in that manner, of in fo great 4 meaſure, as it fell out f therefore any 
ſuch hart or damage de ariſe, beſides what was intended, or might probably be expetted, it 
ſhall be efleemed a4 4 miſcbance, not 4 moſchicf. But ſecondly, If the wren done mi g he hate 
been foreſeen and prevented, . it were net done improbo animo, with 4 wicked intention, 
11 be accounted as 4 faut (a pegiaue, as Ariſtotle terms it) for culpæ aſſinis eſt qui in 
lc agendi principium ; qui vero extra, infarlix : He muſt needs be acceſſary to the ſin 
er fault commited, that atts by a principle within lum j but be that id paſſive amd over-ruled by 
fomerbing without bim, d wnhagpy. But when 4 man doth what be doth knowingly, though no: 
deliberately, it ts confeſt that an injury is done ; as be that in a Foreſt ſhoots at a Deer, but hill; 4 
man whom be ſaw not, i infortunate : but he that diſcharges a Muſquet in a populons Street, 
theugh with no miſchievous intention, yet if be kill x man, be fins ; becauſe he did it freely and 
voluntarily (though not conſiderately :) At alſs they that through anger, or any other perturoa- 
tron of the mand, ether natural or neceſſary, ſhall hurt a man, cannot be fanltlef ;, and yet we can- 
net are them wicked or malicious. But yet if 4 man ſhould knowingly and premeditatedly do 
the — be may juſtly be accounted wiched. II here for what ſocver i done, through 

may 
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anger f well be ſaid to be unadviſedly done ; for it is not he that doth te 
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aſter the occaſion, namely, Who gave it, and how great the provocation was. For anger uſu- 
ally ariſeth from hence, when a man thinks himſelf to be injured ; and therefore in ſuch diffe- 
rences as do ariſe abour wrong: dent throuch anger, the Queſtion 1 not as in ordinary Cone 
tract, An hoc factum ſit, II bether done or net ; [or therein, ame ſ excuſed 2 fer get ſulne p, one 
of the Partie: y of neceſſity be unjuſt ; as namely, He that fulfils not the Contract. But the 
Queſtion ſhould be, Wherthcy the wrong done were juſtly done, conſidering the provecation. 
For he that firſt gave the occaſion, did u knowingly ;, it us no marvel then if the one Part 
may think, himſclf to be injured; and the other not, it may notwithſtanding ſo happen, That 
that through anger doth the wrong may be unjuſt ; if, namely, the revenge ſwell higher than 
the provot ation; or the wrong we do, bear not a juſt proportion with what we before — 
ed, For juſtus eſt qui deliberatd juſte agit, He A juſt man who knowingly and deliberate- 
ly doth juſtly ;, for poſſible it is that a man may Ko juſtly knowingly, but not deliber ately. 
Moreover, of ſuch wrongs as are ſpontaneons, ſome deſerve pardons, others not. Thoſe inju- 
ries are pardonable which are done net only by ſuch as know not but that they may lawfully do 
them. But theſe alſo that are done through ig norance, that is, when their ignorance is the 
cauſe of the offence. But if injuries be committed by ignorant perſons, but not through their 
$onorance, but with ſuch an affettion of mind as exceeds the common bownds of humanity, 
ſuch Offenders deſerve no pardon. Thus far Ariſtotle, whoſe very words, becauſe the 
matter is of great uſe, I have therefore, ſaith Grorims, intircly turned into Latine, be- 
cauſe uſually being but illtranſlated, they are not ING ſponte non fit, om- 
ne dignum venia ,, Whatſorver 1s unwillingly done, faith Dionyſius Halicarnaſſenſis, is par- 
donable. So likewiſe Procopius, They who have wronged others, if through ignorance, that 
is, when their ignorance is the cauſe of the wrong, ought in equity to be forgiven by thoſe mhom 
they have wronged. Michacl Epheſians interpreting that place of Ar:/torle, where he ſpeaks 
of an injury that may be done beyond the expectation of him that did it, places that 
which I have before-recited as an inſtance in a Son, who forcing open a Door wounds 
his own Father. And of that which might have been foreſcen, he puts that of a man that 
without any malice ſhoots an Arrow at random in an High-Way ; and of that done by 
neceſſity, he inſtanceth in him who being oppreſt with hunger or famine is conſtrained to 
be injurious to others to preſerve himſelf; an example of faults committed out of natu- 
ral perturbations, he puts in love, grict, fear. That is ſaid to be done through igno- 
rance when the fact is unknown, as when Abmilech would have taken Sarah, not know- 
ing that She was Abraham's Wife. An injury is ſaid to be done by a perſon ignorant, 
but not through ignorance, where the Law is unknown. And this very ignorance of the 
Law is ſometimes excuſable, and ſometimes inexcuſable. All which do very well agree 
with what our Civilians tell us. Not unlike unto this is another place of the ſame Avi- 
ſtotle, It is equity, faith he, that diſtingwiſheth as well between manifeſt injuries aud treſpaſ- 
ſes, as alſo betweon theſe treſpaſſes and miſchances. Whatever hurt is done without an ill inten- 
tion, and that could not be foreſeen and prevented, is merely a miſchance ; that mhich might 
have been foreſeen, yet is done without any prepenſed malice, is a fault or overſight : But 
what is done purpoſely, and with a wicked intent, is a manifeſt miſchief, or an open injury, 
which deſerves u pardon. The Ancients digeſted all wrongs done into theſe three 
Forms, as procceding from either ignorance, improvidence, or wilfulneſs. And Ho- 
mer in the laſt of his Iliads, ſpeaking of Achilles, Lich, 
Oon * ＋ x ph er aou;mO., r GAITIMWY, 
. e. That he was neither ignorant, inconſiderate, nor miſchievous. The like diſtinction 
alſo we find in Aarcian, Delinquitur, aut propoſito, aut caſu, aut impetu; We commonly of. 
fend either purpoſely, or caſually, or raſhly : Purpoſely, as Thieves, whoſe Trade it is to ==> and 
kill men for what they have, caſually, as when a man in hunting ſhoots at a Deer, and kills 4 
man , raſbly, when men, bring drunk, with wine or anger, do uſually fall out from words to 
blows. The firſt and laſt of theſe Cicero thus diſtinguiſheth, In all A of i»j»ſtice, ſaith he, 
it is very conſiderable whether they be done by a too haſty eruption of paſſion, which uſually laſts 
not long, and then ends in repentance ;, or by judoment and premeditation. For what proceed; 
from the former are like Maſlrooms, baſty in their birth, and ſudden in their fall; and are there: 
fore much more par donable than thoſe that grow np leiſurely by premeditation. A wiſe man will ca- 
ſihy rennt injuries, faith Seneca, if be underſtand that they proceed not from a deep rooted hatred, 
but from ſome ſudden puff of paſſion. And a little after, Sometimes he ſooner remits greater 
juries, than he doth leſſer; that ts, if the former be committed through raſbnef, and not cru- 
elty ; and the latter proceed from a long lingring and inveterate malice, Neither will he puniſh 
the ſame ſin in two ſeveral perſons in one and the ſame manner, if what the one did unadviſedly, 
the other did wilſuly. Thus alſo Philo in his Expoſition of ſome certain Laws, Dimidiatum 
eſt facinus ubi non anteceſſit longa animi deliberatio ; That injury abates one half of its puniſhment 
that is unpremeditated; of which kind are thoſe that we are provoked unto by pure _—— 
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which if it do not altogether juſtiftie, yet it extenvates the ſault. Thus the Samians in Thu- See Book 2. 
Chap. 20. Sect. 


eydides told Alcidas the Lacedemonian , when he would have put the Captives taken at 
Chios to death, That it was not probable that he came to ſet Greece at liberty, 4s he pretend- 
ed, who killed men no ways obnoxious unto bum}, but only as they were aſſociated with the Athent- 


gve Strangers, and one another, if the wrongs done by them, though never ſo great, were 
. aud done — doc" 6h For as 2 pleads againſt Ariſtocrates, So 
ſtrong ——— Orator is neceſſuty, that it robs us of our freedom in judging what 14 and 
what 1s not to be done in any thing that lies before ws ; wherefore ſuch Caſes are not to bs too micely 
ſifted in « Court of Equay. ning which Point, the fame Demoſthenes doth much 
enlarge himſelf in his Oration concerning falſe witneſſing, againſt Stephanus. Lo the like 
Purpoſe is that of Thucydides allo, It i very probable, faith he, that God humſelf is ready to 
forgrve whatſoever is urvolunt arily commuted, either in War, or in ſuch other lik caſes of neceſ- 
fity. For the Altars of the Go1s have ever been as ſo many Saiittarics for ſuch to fly unto as 
have offended againſt their will; for they only are to be perſecuted as MMalefattors, who are wil- 
lingly and profeſſedly ſoz, but not they whom extreme neteſſity hath enforced to tranſyreSs. Thus 
it is by the Hebrew Laws, as we may collect from that place, wherein it is provided, That 
he that had raviſhed a Damoſel in the Field was to be put to death, but in the Damoſcl 
there was found nothing worthy death; becauſe there was a force upon her. The Czrites 
in Livy humbly beſought the Romans, That they would not call that an aft of counſel, which 
Was an att of pure neceſſity. And Juſtine, ſpeaking of that execrable act of Sacriledge com- 
mitted by the Phocians, faith, That the — thereof did more properly belong to the The- 
bans, by whom they were reduced to that extreme neceſſity, than to the Phectans, It was the o- 
pinion of Iſocrates, That be that was enforced to ſtea! or elſe to itarve, bad an excellent Advo- 
cate to plead bis Paodon, meaning neceſſity. Of the ſame opinion was Ariſtides in the like 
Caſe, Difficilia tempora excuſationem aliquam dant deſerſcenttbus, The difficulty of the times 1 
ſome excuſe for thoſe that fly away, as the dangers of a cloſe Sieve, a Famine, or Plague, are the 
beſt Pleas for Fugirrves. Philoſtratus exculeth the Meſſeniaus for not entertaining thoſe 
that were baniſhed Athens upon this ground, That they durſt not do it for fear of Alexander, 
whom they and a'l Greece at that time ſtoed in awe of. The like doth he in Ariſtotle, who being 
c d through ueceſſiry to do ſome wnjuſt att, conſeſſeth humſelf that he was nwToness, ba, 
ched ; but neither altogether wiuſt, nor at al maliciow, Thus Cleon in Thucycades aggra- 
vates the crime of the Mitylencans, The injuriet they have done us were not caſual nor com- 
„ but voluntary, nay malicious, but thoſe injuries only are pardonable that are done unwil- 
lingly. Philo therefore inſtructs his Prince thus, That whenſoever he was provoked to revenge 
or to „ be learn how to diſt ingui ſhi between ſuch as were notoriouſly and profeſſedly 
wicked, and thoſe who were only evertaken with a ſin, or overborn by ſome violent temptations ; 
for to kill all that have in the leaſt degree offended, is brutiſh and ſavage. Thenuſtius in his 
Panegyrick upon the Emperour Yalens, thus applicth theſe diſtinctions to our purpoſe, 
Thou, faith he, ha#t wiſely diſtinguiſhed, O Emperor, between a of prepenſed malue, as 
of humane frailiy, and alls of inevitable misfortune. And although thou haſt not at all conver- 
ſed with Plato, nor read Ar iſtotle; yet hath thy praclice been much according to their Precepts, 
whereby thou haſt juſtified their Sayings, Thou haſt not inflifted the ſame puniſhment upon all 
forts of Offenders, upon theſe who were the firſt Authours of the War, and upon thoſe who in 
procefi of time were enravelled in it, and upon thoſe who have ſwice yielded themſelves, as unto the 
Conguerour ; but illos damnaſti, hos caltigaſti, & poſttemos miſeratus es; The firſt thou 
baſt condemned, the next thou haſt chaſtiſed, and on theſe laſt thou haft bad compaſſion. And 
the ſame Anthour in another place thus inſtructs a young Emperour, Obſerve, ſaith he, 
What a vaſt difference there is between an att done through misfortune, an alt done through impru- 
dence, and an att done out of obſtinate malice : Now accordinvly it becomes a Prince to pardon 
the firſt, correct the ſecond, but to perſecute theſe laſt, even unto death. Thus did the Empe- 
rour Titus, as Joſephus records it, pumſh the Leaders of the people ſeverely and exemplarily, but 
for the multitude he only rebuked them with ſharp and menacing words. Thoſe injuries that 
are done by misfortune only, and that could not be avoided, neither deſerve to be pu 
niſhed, nor are liable to reſtitution. Thoſe that are wilful and malicious do both defcrve 
puniſhment, and are liable to reſtitution. But thoſe of a middle nature that are Cone 
through raſhneſs or imprudence, do engage us to reſtitution; yet are not always puniſha- 
ble: but if they be, yet not unto death. What Themi/tius ſaid of the Emperour Valens, 
Xiphilings teſtifics of that moſt excellent Emperour Trajan, That though he were not capable 
of much bookiſh Learning, yet what concerned himſelf, and matters of Government, he both 
knew and practiſed. The like Teſtimony Herodian gives of Marcus Aurelins, That he was 
the only Prince whoſe wiſdom conſiſted not in Diſcourſe or in ſpeculative knowledge z, but in a grave, 
conſt ant and ſober habit both of life and manners. The like Character doth Xiphilinw give 
of the Emperour Macrinus, Leges non tam norat exatte, quam fideliter exequabatur ; He was 
not ſo rhalfnl in the Laws, 4s he was exact and faithful in the execution of them, God grant 
h Princes unto us in our days. Every 
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V. Every Hiſtory will furniſh vs with Examples of the different puniſhments inflicted on 
The Authours the principal Authors of a War, and thoſe who have been ſeduced into it. Herodot us tells us, 
of the War to That the Grecians did ſeverely puniſh the chief Authors of the Revolt of the Thebans, to 
— — the Medes. So doth Ly, That the chief Citizens of Ardea were beheaded. And when 
that follow Agrigemum was taken, he tells us, That Valerius Levinus took, the principal Leaders of 
them. the people, whom having firſt whipped with Rods, be afterwards beheaded ; but the reſt, together 
with the ſpoil of the (ity, be fold. And in another place he tells us, That Atella and Calaſia 
being taken by ſurrender, the Leaders of the people were put to death, And elſewhere he 
rhus beſpeaks the Roman Senate, Sremy that the principal Authors of this Rebellion are de- 
ſervedly puniſhed by the Immortal Gods, and by you, O Fathers Conſcript, what doth it pleaſe you 
ſhall be done with the innocent people ? Whereupon it was at lengeh decreed, That they ſhould 
not only be pardened, but that their Cty be reſtored unto them, that ſo, as he there 
ſpeaks, Unde orta culpa eſſet, ibi pena conſiſteret 5, Where the crime began, the puniſhment 
ſhould ceaſe. Euripides highly commends Ereocles the Argive, for that, 


Culpam ferebat ſe illo Tudice 
Rew ipſe; non Urbs Patria, que paſjim mals 
Rectoris ergo ſuſtinet c | 


Whilſt he was Judge, the guilty perſon ſtill 
Barc his own puniſhment; nor was't his will 
That Princes crimes their Subjects bloud ſhould ſpill. 


And the Athenians, as Thucydides tells us, repented of that Decree which they had paſt 
againſt the Mitylenians, whereby the whole City, rather than the priucipal Authors only of their 
deſtruttion, ſhould be put to the ſword. And when Demetrius took Thebes, he put ten of the 
Leaders of the people to the ſword, and ſpared the reſt ; as Diadorus teltihes. 

VI. But even in the Authors of the War diſtinguiſh we muſt of the Cauſes; for ſome cau- 
And in them ſes there may be, which though not jult, yet are ſuch as may eaſily delude men not other- 
the Cauſes, wiſe wicked. The Author to Herenmus ſets done this as a moſt equitable Plea for Par- 
— pro- don, when to thoſe injuries we have done, we have been provoked, not by any hatred to 
bable. the adverſe part, not by our own cruelty, but by the Bonds of love and faithfulneſs to o. 
Lib. 3. de lem, thets. Seneca's Wiſe-man will ſometimes diſmifi his enemies with ſafety, yea and ſometimes com- 
c. 7. mend them t oo for ther fideliry, when he is convinced t hat their engagement in that War was upon 

juſt and honeſt grounds ;, as to expreſs their loyalty towards their, Prince, to aſſert their own liber- 
Lib. 7. res, or to keep auth with their Friends and Confederates, whereunto they ſtood obliged. * The Cz- 
rites in Livy beg pardon ob the Romans, for aſſiſting their Kinſmen the Phocians and o- 
thers, who according to the League which, with the good leave of the Romans, they had 
Lift. . Entred into, had helped Antiochus. Ariſtides, concerning the Thebans, who had under 
the Conduct of the Lacedemonians made War upon the Athenians, faith, That . 
were engaged in an unjuſt ation, but not without a le excnſe, being thereunto induced 
Br Offic their fidelity to the Prince of their League. Cicero allo concludes them to be pardonable, 
who neither begin the War —_— hatred, nor proſecute it with cruclty : Beſides, that 
War which is undertaken merely tor Glory and Empire, is not to be proſecuted with too 
much ſeverity : which King Prolomy ſeems to inſinuate to Demetrius , when he tells him, 
That he did not make War for Plunder and Spoil, but for Glory and Empire only. So Severus in 
Herodian confeſſeth, That when be firſt entred into a War with Niger, he had no very plauſi- 
ble pretence to quarrel with bim;, but the Empire lying at ſtake, and the Title as then dubious, each 
of them endeavoured to gain it to himſelf. What Cicero obſerved in the War between Pom- 
Ep. ad Prat. 2. pey and Ceſar, doth very often fall out, That the thing in queſtion was very obſcure, the Conteſt a- 
mong Commanders very great: inſomuch that many of us know not which Cauſe is beſt. But in 
his Oration for Marcellus he thus pleads, We may perhaps be guilty of ſome failings, being 
as men ſubjeft to errour ; but we are certainly clear from all — Thus alſo doth the 
ſame (icero excuſe Deiot arus to Ceſar, for that be followed Pompey, not out of any hatred to 
Czar ; but being miſled by vulgar errowr. So likewiſe S.aluſt in his Hiſtory, The reſidue of 
the multitude, led more by popular reports than by their own judgment, do one follow another, e- 
very one — — wiſer than himſelf. What Brutus ſometime ſaid of Civil War, 
may alſo be ſaid of all other Wars, namely, That they ſhould be more diſcreetly managed than to 
ſuffer the common Souldiers to ſatiate their anger with the bloud of the Conquered. 

VII. Yea though in ſtrictneſs of juſtice they have deſerved death; yet oft - times it is more 
Even Enemies agreeable to the Goodneſs, Modeſty, and Magnanimity of a Conquerour to forgive 
—— de than to revenge. Of this mind was King Thenderich, in Caſſiodore, Thoſe Wars have at- 
— bon ways ſucceeded well to me, ſaith he, which have ended moderately ; for he can never wart the 
doned. vittory, that knows how to uſe it with temperance and cleyency. Saluſt aſcribes the proſpe- 


. 2. 6. 41. rity of the Romans and the greatneſs of their Empire, to nothing more than to theic 
promptaeſs 
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promptneſs to forgive. And it was the advice of Tacitus, Quant a per vicacia in hoſtem, 
tant a benificentia adverſus ſupplices; To ſhew as much love and kindneſs to poor ſuppliants, 
as courage and reſolution towards Enemies, Vea and Seneca tells us, That the moſt generons 
f Beats did diſdain to tear and prey upon things vile and abjett ; Elephants and Lyons ſcorn 
things that are proſtrate , and paſs by wbat they have overcome. The Author to Herenmus 

an excellent ſaying to this purpoſe, Our Anceſtors, ſaith he, 44d very wiſely obſerve 
this cuſtome, never to put any King to death whom they had taken in War ; but why ? becauſe, 
ſaith he, it would ſeem wnre le to uſe that power which fort une hath now gr'en ns, to 
deſtroy them whom the ſame fortune not long before had ſo eminently favoured : And why 
ould, I now _ them ? becauſe they have led their Armies againſt me ? This having now got 
the vittory, 1 am willing to forget, Quia viri fortis eſt, qui de victoria contendant eos for- 
tes putare z qui victi ſunt, eos homines judicare, ut poſſit Bellum fortitudo minuere, Pa- 
cem humanitatis augere : Becauſe it is the part of a valiant Commander, to eſteem men as 
Enemies whilſt they are able to contend for victory; but being overcome, then to pity them 
as men; that ſo valour may end the War, and humanty confirm the Peace, But you will 
haply ſay, what if he had overcome you, would he have done ſo ? wherefore then ſhould you ſpare 
him ? I anſwer, Quia talem ſtultitiam contemnere, non imitari conſuevi ; Becauſe it 15 my 
cuſtome to cont emu, and not to imitate ſuch folly. Now if this Author did mean this of the 
Romans — is very uncertain, becauſe he intermixes many ſtrange, and indeed Ro- 
mantick ſtories, with ſome true ones) it manifeſtly contradicts that which we read in 
the Panegyrick of Conſtantine the Son of Conftantins, He atts the part of a pradent man, 
who having conquered Rebels can bind them to himſelf by a free pardon; but he, of a valiant man, 
who having ve xt them, can trample upon them. Thou haſt revived, O Emperour, that ancient 
e of the Roman Empire, who triumphed in the death of thoſe great Commanders whom 
they had taken in the War ; for in thoſe days their Captive Kings, after they had graced their 
triumphs, by attending the Conquerours Chariot from the Ports to the moſt publick, place of the 
City, as ſoon as he turned bus Chariot towards the Capitol, were hurried away to Execution. 
Only Perſcus pon the interceſſion of Paulus Xmilius, to whom be had yielded himſelf, eſcaped 
the ſeverity of this cuſtome ; but the reſt having their eyes pit ont, remained for ever ” 
in Chains teaching thereby other Kings rather to preſerve their fauh and friendſhip with 
the people of Rome, than to 2 their juſtice. But theſe things are written ſome- 
what too looſely. Foſephus in his Hiſtory concerning the death of S Bar-jore, teſt iſies 
the ſame ſeverity of the Romans; but he ſpeaks ir of ſuch Captains and Commanders 
only as was Pontius Samnis, but not of ſuch as carried the titles of Kings, whoſe words 
ſound thus, The concluſion of the triumph was aſter that the triumphant Chariot was come to 
the Capitol; for there by the Ancient cuſtome the Conqueronr was to jt ay till tidings were brought 
of the death of that great Commander, whom be led in triumph; who having an halter caſt a- 
bout him, was preſently drawn into the Market-place, his Keepers whipping him forward : for 
in that = by the cuſtome of the Romans, ſuch as were condemned for Capital crimes, were 
put to death, and there executed. So ſoon then as it was declared unto the Emperour, that his 
Enemy was dead, they immediately proceeded to perform all other the Rites that were in thoſe 
Caſes provided very joyſully. The very ſame ceremonies doth Cicero alſo recite in his O- 
ration concerning Punithments. Concerning great Commanders thus Executed, Hiſto- 
ries afford us examples enough, and ſome few of Kings alſo, as of Ariſtonicus, Fucurth, 
Artabaſdus; 1 ſhould be loth to revive this obſolete cuſtome, yet we read that Foſhna 
put to death thoſe Kiugs that he took Captives. And Dion relates of Soſins, That he 
whipe Antigonus with rods after be had faſtned him to his Croſs, But withal the ſame 
Hiſtorian wiſely adds, Which no King ever ſuffered by any of the Roman Conquerours. The 
ſame Hiſtory we may alſo read in Jeſephus. Eutrepius likewiſe records it of Maximianys 
Herculius, that having lain the Francks and Almains, and taken their Kings Captives, 
He expoſed them to be devoured by wild Beaſts, So doth Ammianus concerning a King of 
the Almains, who being taken Captive was crucified. Vet even among the Romans 
there were divers Kings beſides Perſeus, that eſcaped the ſeverity of that cuſtome, as 
Syphax, Gentizs, Juba, and in the time of the Ceſars, Carattizs, and others: Whence 
it may appear that the Romans ( h as Cicero and others blame them for being too ſe- 
vere in this caſe) had always ſome reſpect both to the cauſes of the War, and alſo to the 
manner of its proſecution , when they thus puniſh'd them : And therefore it was no ill 
advice that . e/Emilins Paulus gave to the Roman Senate in the caſe of Perſens, Si 
mbil humani 8 , ng oy rg vindibt am timerent 11s imminentem qui vittoria inſolen. 
tius ut ut ur; Though t ood not in awe 0 humane power, yet th ud do well to 
fear the anger of the Gd who never ſailed 4 2 — SG Agra their fa- 
vours, with too much pride and inſolency. Plutarch in the life of Agis obſerves, that in the 
Grecian Wars ſuch reverence was born unto the office and dignity of a King, that their 
very Enemies durſt not offer violence to the Lacedemonian Kings. An Enemy therefore 
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ought to do, or what Religion and Piety 1 to be done, forbears the ſhedding of 
the blood even of his Enemies; neither will he ſentence any man to death, $ it 
be to preſerve life or livelyhood to himſelf, or for ſuch perſonal crimes as by the Laws 
of God or Man deſerve death; yea, and coup ſome of them do deſerve it, yet ia 
conſideration of humane frailty, and of the inſtability of fortune or ſome ſuch probable 
reaſons , he cither altogether omits, or at leaſt contents himſelf with ſuch a puniſhment 
as is not capital. It is an excellent obſervation that Dioderu makes, That whoſoever 
ſucceeds pr in War, whether it were the expugnation of Cities or wittory in Bartel, Szpe 
fortunz magis quam virtuti debentur z are for the moſt part rather the pe 4 of fortune, than 
the neceſſary effett of true valor. But to ſhew mercy unto ſuch as they have conquered, 
is the work of Providence only. Thus Aexander in Curtius, Though be was bighly in- 
cenſed againſt the Authors of the War, yet be thought it prudent to forgive them all 
VIIL Concerning ſuch as may occahonaliy or accidentally , but not intentionally be killed, 
The innocent mine opinion is (as | have already ſaid) that if not for juſtice ſake, yet for pity, we 
not to ſuffer ought not to attempt any ſuch deſign, wherein the ſafety of ſo many innocents may be con- 
forthe nocent. cerned, unleſs it be for ſome very great cauſe, or for the neceſſary preſervation of a 
Lid. 5. multitude, Of the ſame mind was Polybuw, It is 4 good mans duty not to proſecute a mor- 
tal War, though againſt ſuch as are not juſt, any longer than till they have given ſatiiſaction 
for the wrong done, and reformed what u anuſs, but not to involve the innocent with the nocent 
in the ſame puniſhment, hut rather to ſpare the necents for the wnnocents ſake. 

IX. Theſe things being granted, it will be no hard matter to determine thoſe things that 
Children and are more ſp«cial; for (as Seneca in thoſe Books, wherein he ſeems to be angry with 
Women to be himſelf, obſerves, *) Pacrum «tas 6 „ Faminam ſexus;, Children by their non-age, and 

De Ira l. 3. 6. Women by their ſex are to be excuſed. God himſelf in the Wars of the Hebrews, even 
24- after the Peace was offered and refuſed, took ſpecial care for the preſervation of Wo- 
Deut. 20. 14. men and Infants ; ſome ſe Nations only bei a particular Law excepted, againſt 

whom the War that was made, was not 1n the f of man but of God; and there- 


Num. 31. 40. fore it was called the War of the Lord. And when he commanded the Midianitiſh Wo- 

: men to be ſlain for crimes properly their own, he excepts thoſe who were pure Virgins; 
yea, and when he threatned imminent deſtruction to the Ninivites for their crying ſins, 

ſuffered himſelf to be moved, to retract that ſentence by the compaſſion he took on 

Jon. 4- 2. 1 mad. who knew not good from evil, Very like whereunto is 


De Ira (. 2 & Seneca, Num quis iraſcitur pueris, quorum «tas nondum novit rerum diſcrimina ; Will 


any man be with an Infant, whoſe age is not yet capable of underſtanding the difference of 
things, So is that of Lacan, hy 8 , 


Crimine quo par vi cedem potuere mereri. 
For what crimes may poor lufants ſlaughtered be. 


If God then, who without any cauſe at all, may without violation of his juſtice, 
deſtroy any of what Sex or oever, as being Lord and giver of liſe ; do thus, not 
ny pare Women and Children himſelf, but command us alſo ſo to do How 
doth it befit men, to whom God hath given no ſuch Right over the lives of others, 
but what is neceſſary for the conſervation of humane ſafety and ſociety , to deſtroy 
in onr rage ſo many innocent » Who can neither reſiſt nor deſerve our an- 
ger. Let us therefore in the firlt place obſerve, what the judgment of thoſe people 
and of thoſe times was concerning Infants, wherein Religion and Piety were in greateſt 

Plat. vita eſteem. We, ſaith Camilla: in Livy, come not armed againſt Women and Children, for 

camilli. though we deſtroy their City, yet we them A 4 fy” 
armed. And Plutarch the ſame Subject, tells us, That x men obſerve ſome 
Law: even in War : Where we mult note that he ſaith, among good men, that ſo we may 
diſtinguiſh between this moderation, and that licence which is ſu ed only by 

Lib. 24 cuſtome and impunity. And Livy ſpeaking elſewhere of Children faith, 4 qua «rate 
etiam hoſtes irati abſtinerent ; Whom in reſpett of their age an Enemy though enraged would 
ſpare. And in another ho deſcribing the more than humane cruelty committed in 
War, he ſaith, Uſque ad infantem cedem ira crudelis pervenit Their cruelty was ſuch that 

Lib. 8. c. 16. they ſpared neither inſants nor ſucklings. Pliny in his natural Hiſtory diſcourſing of the Lyon, 
ſaith, That when he roameth about he preys upon Men rather than Women, but never upon Infants 
wnleſs extremely oppreſt with hunger. Horace paſſionately complains of the cruelty 
of Achilles, who was ſo mercileſs, that he ſpared not Infants, no not in the Womb. 


Neſcios fari pueros Achvoiim 
Ureret iu etiam latentes 
Marit in alvo. 
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The Trojan Babes but lately born, 
And thole that from the Womb were torn, 
In fire be burnt. 


Philo alſo in his Special Laws tells us, That there may be à thouſand ſpecions pretences for 
men to quarrel with men; bit for men to quarrel with infants and ſucklngs, Ne calumina 
quidam quod dicat, habet ; Even malice it ſelf can have no pretence, they are ſo very in- 
nocent. Joſephus likewiſe ſpeaking of Aanaemus, faith, That be that in War deſtreys, 
leaves nothing undone that cruelty can do. And ve records it of Zudas the Maccabite, that 
upon the taking of Boſra and Emphrone, He deſtroyed all the Males amo ft ther, and whomſe- 
ever he found in them able to fight. And in another pace, he cas that puniihment w ich AE 
exander (urnamed Thracidas inflicted upon the Jewiſh Women and Children, A revenge 
more than humane, Agathias allo conceining this Subject writes thus, Foraſmuch as pie- 
ty forbids us to exerciſe our rage upon mfants newly born, who muit need be ignor ant of then 
Fathers crimes, therefore ſhall this ſin be ſurely and ſeverely ted upon you. Nicetas allo, 
or whoſoever elſe continued that ſtory unto the times of King Henry, writing ot the Scy 
thians, who took Athira, faith, Nether were their Babes as yet ſucking at their Mothers 
breaſts , exempted from their outrage \, but were either mowed down by the ſword likg grafs, 
or ſuffered to pine and wither like bloſſomes for want of nour:ſlment. A moſt barbarons att of 
men void of humanity, and —_— no ſerſe of the wrong done unto nature berſelf, nor of the 
breach they made of the Laws both of God and Man, by extending their cruelty beyond what 
was neceſſary in ſubdiung their & nemien. \Whereunto we may add thoſe Pious Mandates 
_ by en Elizabeth, recorded by Mr. Cambdcn in the Year 1596. who when ſhe 
ent ont her Fleet againlt the Spaniard, gave charge that if they took any Towns, they 
ſhould ſpare the Female Sex, and thoſe of feeble Age; and offer violence to none hut 
to ſuch as reliſted. Now that compaſſion which ſeems to have been in all Ages taken 
of luſants, and ſuch as have not yet attained to the uſe of reaſon, is for the molt part 
ſhewed unto Women, that is, if they have done nothing in their own perſons that may 
particularly deſerve puniſhment; or it they have not perſonally performed ſuch ſervice, 
as properly, belongs to Souldicrs only. For as Statins notes, It is Sexus rudss inſciuſque 
ferri; A ſex that u ignorant and unfit for War. As the Captain in Senecas Trageuics 
demanded of Aero, who had termed Octavia an Enemy, Famma hoc nomen capt? Cana 
Woman be ſo called? For which Cauſe Tucca and Yarns, thought it fit to expunge thoſe two 
Verſes in the ſecond of Virgil: Æneads, where MAueas conſults about the putting of Helen 
to Death. It was a magnanimous ſpeech of the great Alexander in Curtius, it 1s not my 
Cuſt ome to make War aganit Captroes and Women, Armatus ſit oportet quem oderim ; ie 
muſt be armed whomn I look, at as an Enemy. So Grypus in Fuſtine — that either be or 4 
ny of bus Anceſtors, in all their Wars foreign or civil, did ever after the Victory obtained, 
exerciſe their cruelty upon Women, whom their very ſex did ſufficiently guard, as well from the 
perils of War, as from the rage of the Conqucrour. And fo doth he in Tacitus profeſs of 
himſelf, That he never made Way againſt Women, nor againſt any others, but ſuch as he found 
armed to reſiſt him. Valerius Maximus relating the barbarous outrage, which Afunatins 
Flaccus exetciſed on M omen and Children, calls it Fferatam cri delitatem, & auditu ctiam 
intolerabilem; A ſavage cruelty and not with any patience to he heard, The Carthaginians, as 
Diodorus teltifies, at Salinæ deſtroyed not the Women and Infants only, without the 
traſt ſenſe of humanity; but their very Beaſts alſo, which he elſwhere calls, an att of cru. 
elly. Now what Latinus Pacatus ſaid of Women, that they were, Seu cus Bella par- 
_ A ſex alway favoured in Mar. The like doth Papinus fay of old men, that 
they are, 


Nullis violabilis arms 


Turba, fenes. 
A ſort of People that no Arms can hurt. 


What we have ſaid of Women and Children, may alſo be ſaid of all men generally, 
whoſe manner of life is altogether abhorrent from deeds of Arms, Jure Belli in armatos 
repugnanteſque cedes;, By that Right of War which is moſt agreeable to the Law of nature, 
they only are to periſh by the ſword, who have attually taken up the ſword, Where there is no 
power to reſiſt, there can be no cauſe of revenge. So 7oſeabus, It is but jaſt and equal 
that they that take up arms, ſhould be puniſhed by Arms, but the innocent ſhould always be 
mdemnified. Thus Camillus in Livy when he had taken Yeji, commanded his Souldiers 
to ſpare every man whom they found unarmed. And among theſe, they are in the firſt 
Place to be ſpared, who are converſant about things ſacred and holy: for anciently, it 
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was the genctaſ cuſtom of ai! Nativns to exempt ſuch from beaiing Armes; and for that 
cauſc were they alſo priviledged from the Force of Armes. For ſceing they could do no 
violence, therefore was no violence done unto them. Though the Philiſtines were mor. 
tal tn mies tothe Jews, yet did they forbear to uſe any violence to the College of the Pro- 
phets at Gaba. So we read of David, that he fled with Samuel to another place, where 
there was ſuch another Colledge of Prophets, as to a place of refuge againſt all hoſtile vio- 
Icnce, 1 Sam. 19. 18, Hircanus, when he beſieged Hieruſalem, ſent Sacrifices to the Tem- 
p<; as the Jews teſtiſie. And the Goths are commended by Frecepius for ſparing the 
Prieits that b.longed to the Church of 8 Peter and 81 Paul, being ſituate without the 
alis of Rome. lat arch records it of the Cretians, That though they were embroiled in 
Civil Wars, yet did all Parties carry themſelves inoffenſively towards their Prieſts, and to- 
war's thoic that had the charge of burning the Dead. It is obſerved by Strabo, That when all 
Greece was haraſſed with Inteſtine Wars, the leans being conſecrated to Jupiter, together 
v tgoſe that came to ſojourn with them, lived in great peace and ſecurity. And Servi. 
14 upon the ſeventh of V X neads, ſpeaking of a Reverend Old Prieſt, ſaith, Eum de- 
fendebat a Bello, ſi non A tas, arſe Sacerdotis ; That be was proviledsed from all vi- 
olence. if not by bus Age, yet en veſpelt of bus Prieſthood. In like manner allo they that went 
up to try their Fortuncs at the Olympian, — Ne mæan and Iſthmian Games, 
es protected. The like Priviledges and Im- 
munities from the calamities of War were due unto ſuch as, though no Prielts yer, do 
voluntari-ily ſequeſter themſelves from worldly Aſſairs, giving themſelves up wholly to 
picty and devotion. For whom the Eccleſiaſtical Canons (grounded upon natural equity) 
do make the fame proviſion as they do for Prieſts. To theſe alſo we may add thoſe who 
ſpend their time in either the invention or perſection of ſuch arts as are uſc ful or nece ſſa· 
ry lor humane Society, Wherefore Protogenes being demanded by Demetrus H he 
durſt truſt himſelf without the Walls of Khedes ? Anſwered, That he knew Demetrims 
warrcd agaiuſt the Rhodians, not againſt Arts, 
Next unto theſe are Hushandmen, who are alſo provided for by the Canons. Dredorus 


- Sicalus records this in honour of the Indians, That in therr Wars they that are Sonldiers do k 


an - nettroy one another without mercy \, but as were 4 m Hwbandry they never mo» 
leſted, as Beneſatiors in common to all / packs The like doth P;utarch teſtific oi the 
ancient Corinthians and Megarenſcs, Nene Agricelas uo afficiebat mals ; Not one CO 
would wrong an Hudbandman, T tus favourable was Oy, in Xenepbon, as appears by the 
M lage he ſent to the King of Afyria, wherein he tells him, That be was very willing that 
Hucbandmen ſhould follow their Callings without any diſkurbance. And it is a very honourable 
te mony that Suu gives of Belijarins, and worthy of all mens imitation, I bat be was 
ſo great a ſriend to Huſbandmen, and took ſuch care for thiir indemnity, that whilſt be com 
_ the Army, no Souldier durſt ever injure them. The like Teſtimony doth Procopins 
iveot bim 
: Next unto Husbandmen, the Canon provides for Merchants, and not only for ſuch as are 


AndMerchants Factors and Sojourners in the Enemies Country for a while, but for ſuch as are perpetual 
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Subjects becauſe the courſe of theſe mens lives are alt averſe from War : where 
alſo we muſt note, That under this general name of are comprehended all kinds 
of Tradeſmen and Artificers, who for their gain do uſually prefer Peace before War. 

Let us now proceed to ſuch as have born Armes : That of Pyrrbus in Seneca we have al- 
ready quoted, namely, That though the Law permits us to do what we pleaſe to Captives ; 
yet equity and conſcience forbid us to take away their lives. Of the like opinion was 
Alexander, who (as we have ſaid) places Captives in the ſame condition with Women : 
whereunto we may add that of St Auguſtine to Boniface, Hoſtem pugnantem neceſſitas pe- 
imat, non volunt t; It us not cruelty, but neceſſay, that makes us deſtroy a oo —_— As 
force and wolence is properly uſed againſt theſe that are armed againſt ., ſo to theſe the 
chance of War bath left naked — , mercy and c 1 peculiarly due ; = 
to thoſe who can no ways endanger the & peace. XN writes of Age ſilaus, be 
gave command to bis Souldiers not to deſtrey then Priſoners as Maleſattors, but rather to preſerve 
them for humanity ſakes. And Diadorus teſtifies of the Greeks, That they always fought u- 
kantly where they found reſift ance : But to thoſe that were ſubjell ed they were merciful. Sa- 
luſt in his Jugurthine Hiſtory, ſpeaking of ſome young men, who having yielded themſelves, 
were put to death, faith, That u was dove contrary to the Law of Armes , that is, contrary to 
equity and the cuſtom of civilized Nations. Lallantum of the times he lived in, ſaith, Par- 
cit ur vitts & ett locus inter Arma clementie;, We ſpare thoſe whom we bave conquered, and 
there us clemency to be uſed, even in Armest, Tacitur commended Primus Antonius and Varw, 
two Flavian Commanders ; for that they never commuted any att of cruelty, beyond the place 
where the Battel was fought. Solikewiſe Ariſftides, 7t * eoſtom of onr Age by force of 
Armes to ſubdue theſe that reſiſt us, but to deal merciſully with rhoſe that ſubmit unto a. Con- 

cerning ſuch as were taken Priſoners ia the War, the Prophet Ekſha puts this Queſtion - 
the 
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the King of Samaria,Wouldſt thou R. ll thoſe wm thou haſt taken Cuptrvc m th thy Sword and with 2 Kings 6. 22. 


thy Bow ? When one in Euripides demanded, Whether the Grecian Laws did forbid the Kit 
ling of an enemy, he as readily anſwered, Qnem Mars reliquit Fralis ſuper ſtitemz I hat they dd, 
sf that Enemy ſ.rvtved the Fight, And therefore Euryff heus, being taken Priſencr, com 
forts himſelf in this, 


He that hills me guilslefs ſkall never be. 


Plutarch comparing M :reelius with Pelopidas, ſeems to condemn Aſarcellus for his cruelty in 
ſhedding bloud unnecelia; iy after the Victory, whereas ce er Pulopidas nor Epaininon- 
das did ever put any to the Sword whom they had overcome, neither ud they take away the liberty 
of any City that they took; neither would the Thebans ( as it was believed) have exerciſed that 
cruelty upon the Orchomertans, had either of theſe Commanders been preſent. Behwes, when 
Scipio would have put ail the Inhabitants of Vc tothe Sword, wit. our regard cf Age Oo! 
Sex j b cauſe they had taken part with Cr, Cito would not ſuffer bim : But proteſting az.nm/t 
it 4s an att of inhumanuty, and calling the Gods to witneſs tn oh (ou, with orear difficulty 
be ſaved them from ſo great a fl. ghter. Procoprs in the Hit of his Pechan Wars, Nich 
he alſo repeats in nis ſecond, taitin, That to ' 4 cruelty to the Conquered, 1 repiona;t to the 
Rules of Picty; fo that when Cabadas King of Periia, after be had taken the City A. mala by 
ſtorm, had made great ſlanghter among the Inbabu ants, a certain o'd Prieft told him, That to 
kill ſo many Captrves, was not King yy. And the ſame Procopurs elſewhere records an cxcel. 
lent Speech of Belſurms to his Suuldiers, upon the ta ing of Nap/es, diſſuading tacm f. om 
the unneceſſary ctiu on of bioud 5; Do nor (faith he) extend your hatred of your enen Le- 
youd meaſure : Yo Conqueronrs continue to hate the Conquered : If you lull themnow, you do n:t 
abate the uumber of your Foes, but of your Subetts, Do wit therefore proſecute your 1 everrne too 
far ; but conſider, that bavwn'y ſubdued them, to become now Stauf to your ow” patiſions, 1* 110+ 


ble, When Alex: the Emperour was perſwaded by one of his Council ro &li bis Soy thi. thr, 


an Captivrs, he mac this nable Anſwer, Then ht hey be Sch, yer are they wen T 
they be enemies, yet do they deſerve pity : It is the chance of War only that puts the H he 
teen us and them. It is a moit excellent Obler vation that we read i Grevoras, bt 
in done in the beat of Fiche is pardanable, becauſe the fucultes of Diſcourſe and Riticmation i 
(uu were ) block” 4 'p; fo that the hands, being 45 it were drink, with are aud revinge, 
and wanting the guidance and manuduction of Reaſon, do even they k;ow net what. But when 
by our firength and conra;e our dangers are over, ad our Reaſon eniey+ ber liberty to examine and 
jud e of what we are abo;t, and to i ſue on ber Mandates to the Hide for exeention \ then if A. 
ry things be done unjuſtly or unſeemly it platoly ſhews the perverſeneS of the mend. Julian un 
his ſecond Pan gyrick on C anti, under whoſe Perfon he deferibes a veituons Fiince, 
ſaith, That baving conquered bis enemy by force of Arms, be mibs no further ufe of the Sue, 
eſteeming it improus to Kli him who us no longer able to defend bunſeif. And therchore Did orus 
Siculus condemneth the Byzantincs and Chaicedomans of notorious crucity, for killing a 
multitude of Captives taken in War. And in another place he te lis us, That it was @ Law 
generally obſ-rved to ſpare Captives, and that he that violates this Law dt u Joubrt. fs, lin 
againſt Cod and man. And hence it is, that in all Stor ies we find thoſe Commanders Hg. 
y commended, who having taken a multitude of Captives, whom they could not without 
dangcr and charge keep, have choſe rather f:;ccly to diſmiſs them, than ro kill them. 
Wherefore they that in a Battcl ſhall cry for Quarter, or in a Stege ſhall offer ta yield 
upon Conditions to fave their lives, are neither of them to be tej; ed. The Romans (as 
Procopus te\lifics ) thus beſpeaks the Perſians whom they held clolcly beſieged in the fett 
of Petra, Wer, lay they, do extremely commiſerate your bard condition, and would H ſpas e 
you, though ye wiſhro dye ; and tht life which ye ſo mecly diſdain, we world ſve, as it becomes 
Chriſtians and Citizens of the Roman Empire. And therefore Ari, fpcaking in that 
Slaughter, which the Thebans made of their Captives that had yiclded romerey, fait', 
That it wat not according to the cuſtom of the Greeians, The like we read of Thucydides, 7 
did accept of i, who willi ly and with lifted wp bands beoged to be reccived to mercy, © 
= 5s net the cuſtom of the Grectans to lull ach. The Syracuſian Scnators in Dialer i (.N 
us, That to þ are 4 Suppli unt i the fi mm of a tray noble and mannammo: ſperit. And Spc 
confeſſeth, That it was the cuſtom of the Grecians to ſave ſuch as begged for life in the 
Wars, In Towns that were beſieged this cuſtom was generally obſerved by the Romans, 
That if they yiclied before the Battering Ram toucht the Walls, the lives of the Cir 
zens were ſaved. Ceſar ſignihes to the Advarici, That he was willing to preſerve their Ciiy, 
in caſe they would furrendcr before his Ramms approeched their Walls: Which cute 
is yet obſcrved, with this difference, In places meanly fortified before the Cannons H 
to batter ; but in places of great ſtrength, before a breach be made in their Wor ks 
Howbeit, Ccero reſpecting not ſo much what may lawfully be done, as what in equity 
ought to be done, gives his opinion in this =_ thus, Sectng that we ought to provide for 
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the ſafety of theſe whom we conquer, it u fit that we recerve them unto rel lien, who - 
render themſelves, though er Ramms bave battered their Walls. =» _ Interpreters 
note, That it was a cuitom among their Anceſtors, when they had laid cloſe Sicge againſt 
any Town, not to incircic it with a Ditch quite round, but to leave one part thereof 

for ſuch to fly, as would ſave themſelves by flight; — Town might be 

with the lcaſt cfſuſion of bloud, Thus Scipio «£Emulranns being commanded to deſtroy 
Carthage, made Proclamation, That they that would provide for their own ſafety by flight, 
might do it freely ;, as eh teſtifies, 

XV. The ſame equality bids us to ſpare thoſe who are willing to ſurrender themſclves to the 
They alſo that will of the Conquerour, without any Conditions at all. Tracidare dedites ſevam , To bil 
ſurrender thoſe who are tt our mercy us cruelty, faith Tacnxry. So alfo S, ——— bloudy 
without condl- © A of G in putting to death thoſe young men among the Campſans that had deli- 
— 1.12, vercd themſelves to mercy, faith, That it was facinus contra Nu Bells, A cruciiy ſcarce ju- 
Bulls Far- lib. Halde by the natural Right of War, And in another place he complains of the like cruelty, 
1. 4 A. rhe ſaying, That be was ſo fur tra ſported with rage, that be put to the Sword net only men armed, 

an ſach ar were in Baitel, which be nmaght do by the Law of Armery, but even Supplants alſo 
that begged for mercy. So %% Livy, C A t contra Jui, ac fas Hallam intwiffet ; He 
made IV ar even at ainſt theſe that yielded themſelves, contrary to the Laws of God and yood men, 
Nay, the principal deſign of a Ur neral ſhould be rather to force his enemy through fear 
to ſurrender, than to kill them, And herein is Hr to be commended, who would ſcldow 
fall on bis enemy by aſſault, but choſe rather to encompaſ them with bus Horſe, commandong bis 
Souldiers to ſpare them, who tre long would be bus own, 

Againſt theſe Rules of natural Right and Equity, are uſually brought theſe ſpecious 
Exceptions, which notwithſtanding have little of folidity in them: as namely, What if 
ſuch acts of cruelty be done by way of retaliation ? what if they be done by way of ex- 
ample, to deter others ? or what if it be done againſt ſuch as have been notorioutly obſti- 
nate ? None of theſe are ſufficient to juſtific an unucceſlaty or an unjuſt Slaughter, as is ca- 
ſily to be collected by what we have alrcady written concerning the juſt cauſes of kil- 
ling Enemies. For from Captives and ſuch as actual deliver themfelves or defire fo to 
do, there can be no danger. — — there ought 
to precede ſome ſuch crime, as to an impartial Judge deſerve death. And thus we 


may haply read of cruelty ſometimes uſed unto ſuch as have cither been taken Priſoners, 
or yielded without Conditions of life, if being convicted of the injuſtice of the 
— — perſiſted in At mes, or if they have reproached ot deſamed the 
with bitter inveQtives, or have broken their faith, or ſomewhat of the Law of 


as the priviledges of Ambaſſadours, or have been Traitors, Renegadoes, or the like 
as to the Objection of retaliation, Nature doth not admit thereof, unlcſs 
thoſe numerical perſons, who have done the wrong. Neither will it ſuffice to 
the Enemies do all of them make but one Body by their combination againſt 
cafily be gathered by what hath been already ſaid, when we treated | 
munication of puniſhments, For, as we read in Ariftider, Ir it not 4 ſhane to init 
that as juſt, which we condemn in others as wnjuſt. Upon which account it was 

Pt. Tim, os Platarch blames the Syracuſians for putting to death the Wives of Hiceras, and his Chil- 

Dion. dren; for no othet cauſe, but Hicet as had before put Dren's Wile, his Siſter and 
little Son to Death. But as to the which may hereafter be expected by putting a ter- 

Trey. rour into others, this gives no ve * — y man to death that yicl's bimfclf 
Priſoner. But if there de jul cauſe of efore given, this may be one cauſe a- 
mongſt others why the puniſhment due may not be remitted. Again, an obſtinate cndea- 
vour to maintain our own Party, if our cauſe be not altogether unjuſt or diſhoneſt, doth 

Got. (ih, 2, Not at all deſerve puniſhment, as the Neapolitans argue in ; or if it do, ſurely 
that puniſhment cannot amount to death, if equity may be the . When Alexan- 
der had commanded all the Youth in a certain Town to be put to becauſe they de- 
a Murderer ;, Latronum more bellare Indis wviſus eft, Faith the Authour : w to pre- 
ſerve his own honour he ever after uſed his Vidtories with more clemency. more 
for his honour it was, that he would have ſpared ſome Mileſians, becauſe be percevved the 
to be very generous and faithful to their own Party; ns Arrianus records. Phyto the 
Prztor of Rhegium was dragged out to torturcs and death, becauſe he had reſolutely de- 
fended his City againſt Dionyſias, as they ed him along he cried out, That the Ty- 
rant had thus puniſhed him, for no other than becauſc he would not the City 
tohim. For which cauſe the Gods would certainly his death upon the” Tyrant 
within a ſhort time. Such puniſhments as theſe Dioderus calls anja. For mine own part, 
I am highly plcaſed with that wiſh of Lc, v1 
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To conquer, Ine nor kill is Enemy; 
0 not , 

That can believe his Neighbour honeſt, though * 
He march agaiaſt him as an Armed Foe, 


So that we underſtand · the word Civer, not for the ſame Town ct * 
—— y, but (itwens of te ſame Lnvcrſe, Much lefs can the _ — we conceive for 
the like loſs we have ſullained in War, make the unneceſſary ſhedding of bloud to be juſt 
an lawful, as we ma\ 1cad of AK, eEncar, and Alexander, who were wont to cele- 
Nate the Funeral of teh friencs whom had loſt in the War (thinking thereby to | 
make an atonement for tem) with the of their Priſoners, and ſuch as had yielded 
themſelves to the mercy of the Conquerour ; which Homer de ſervedly condemns as an un- 
juit act and which after Ages adjudged as cruelty, as Ser uu notes upon Hrg. -_d 
Yea, and where their crimes arc fuch as to deſerve death, yet is ic the property of XVII. 
mercy to abate ſom-1 "at of t'1- xtremity of — by reaſ of the multitude of A mutirud* 
Of-n4.rs; an example whercot we have even in himſelf, who commanded the Hebrews _ ma 
d tener Peace te the r and ot her bordering Nations, thous 1 22 wicked, We iuſlly par 
that fo paying aw nut Tt lere to the Conqueronr they mught enjoy Pe pertinent to 
thus ln at of Vas When ſome particular Souldrers in — tim, the ſeve- * 
2 4 General neceſſary; ; but if ed. wag — threaten art, then u a General Par. | 
aſonable. An! again, Quid telt ram ? Torba — What us it that Nc. io. 
od appeaſerhs the wrath of a Wiſe-man, than the multitude of Of enders ? Quicquid multis Fi 
ur inu · tum colt, When the prope generally offend, there revenge » not ſo proper 4s pur dan. * 
L. in X i. obſ-rves out of Dion, He that will puh all Offenders according to | 
the u rige of the Law, will be enforced to deft the oreateſt part of And. That of 4 
* Ae is very ſeaſonable advice in this Caſe, He that would reform the errours of 4 | 
mali nde, muſt do it Mag's monendo quam minando, more by perſwaſton than by threatnunge, 
For ſeverny ben ſeaſonable when the number of Delinquents are but few. But when they are 
numerous, then that of L«cax holds true : 


Tot ſonal infefto {uvenes occumbere Litho, . 
Sepe Fames, Pelagique furor, ſubit «que rune, 

Aut Cal Terreque Lari, aut Bellica clades, 

Nunquam pena faut. . 


Sadly at once ſo many Youths to ſlay, 
Sometimes a Famine, or a Sca- reach may, 
A ſudden Fall of Buildings, or a Plague 
From Heavenand Earth, or Wars unbridled rage , 
in cold bloud to ſhew ſuch ire and teen) | 


way of puniſhment was never ſeen. 


And therefore to avoid the eff uſion of mach blond was the invention of Lots, or caſting of Dice, 
as Gcero — Ho OY Salat gives — where ſpeaking of ſuch bloudy and 
mbus vaſtatuy Crvit as L um cerrigitar, Where _ C 
rr 1 rather — ple fo ed, than reformed. hs 9 EY 
By ys what hath been al it may — de gathered what the Law of Nature N 
doth determine In Ancient times when it was generally belic ved, 
that every man had as much right over his own life, as he had in any other thing where- I 
in he claimed a propriety v and that this right, was either by explicite or implicite con- in, themſelves 
—— pgs n it was not to be o. 
wondred at; if, as we may read, thoſe hoſtages, though in themſelves innocent, were 
ſometimes put to death for the offences of thoſe Cities whereunto they belonged, whe- | 
ther they were delivered 4 own peculiar conſent, or by the publick, wherein f 
theirs alſo was included : — — — — — bath diſcovered unto us, that the ſove- J 
eL xn fargear one es reſerved in z it follows, that no man can by | 
1 


give unto another this power, power, either over his own life, or over 
Citizen, Wherefore that noble Captain LO — 
| alt of en to put to denth fork hoſtages, as were no 

way? 
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XIX. 
All needles 
and un 
table comba- 


ings are to be 
— 


ways guilty of thoſe crimes thac were committed againſt him. 80 alſo have otters done 
in like caſes, even by the example of Scywe (perhaps) who was wont to ſay, That be 


ſeorned to tale revenge en the unnecent boſt ages, but he e oy pantſh the 1 thems- 
ſelves, Nec ab incrmi fed ab armato vole pra ex Dia (it teems) that 
revenge that was talen porn an unarme { foe. very ſameanſwer do we read of, given 


the like occaſion by the Emperour Jahan, as Eu teſtifies. That which our 
Lawyers, an1 thoſe no mean ones bold forth, namely, That ſuch conventions and 

ments are valid, in caſe they are confirmed by ordinary and practice Tal 
condeſcend unto, in calc they will underſtand by right, that which is not puniſhable ; for 
ſo, in this argument it is uſually taken but incaſe they imagine, that they that ſhall take 
away the life of any, by vertue of ſuch a pact or agreement only, do not fin, I fear that 
they are both deceived themicives, and by their perilous examples deceive But 
plainly, if he that comes as an hoſtage be at that time, or at any time before been 
a notorious off. ndcr, or hath afterwards in any matters of moment ſatisficd bis faith 
given in any of theſe caſcs, his puniſhment may be without injury. But the flight of 
Clelia over T aber, when ſhe made her cſcape to King frbraſew, was not ouly fate, but 
to uſe L:vys own words, an honourable attempt; becauſe ſhe came as an de not 
2 any voluntary act or conſent of het own, but by the command of the City ſhe was 
cnt from. 


Tnis one thing is yet to be added, that all Duels and Tryals by Combitants, ſeeing 
that they are of no ule, cither to the deciſion of right, or the ending of a War, but 


* merely for oſtentation of ſtrength, are not only repugnant to our Chriſtian 
but to tlie Laws of humane ſocicty. And — fo all Commanders in all 1 


carefully providg againſt ſuch unprofitable effuſion of Blood, as being lyable to render 
an account to thoſe whole Vicegerents they ate; becauſe, as Salut obſerves, 
it is the honour of a General, Incruents exercits vittoriam deportare 5 To conquer with the 
leaſt effuſion of blood that may be. T acitus writing of the Cn, a Nation at that time 
eminent for their Valour and good Conduct, faith , Ryri excarſus, & forte pugne; 
They made but very few excurſions, and fought as few Battels but upon aavantaze. 

on which account it was that Fr arch dekervedly cenſured Demetrius, Who raj y expo- 
ſed his Army to nmeceſſary dangers, rather out of vam oftent ation, than bopes of gun. 


CHAP. 
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CH AP. XII. 
Moderation in the ſpoiling of an Enemies Country. 


I. What u juſt, and bi far ſertb i i fo. | V. If the things to be deſtroyed ave of no uſe 
I. Things profitable unto us, and out of the | to the maintenance of the War. 
Enenues power not ts be waſted. VI. As thoſe things that ave ſacred or there- 
III. Nor is caſe there be great hoper of a »nto belonging. 
VII. So — thoſe that are Religious. 


widory. 
IV. the Enemy faſt ain thew VIII. The benefit that attends ſuch a mode. 
ſetve: 4 them = Auer parts. ration — 


T. AT ove man may deſtroy the things of another without injuſtice, it is neceſla- 


ry that one of theſe three things ſhould proceed - Either ſuch a neceſſity as may 
be preſumed to have been excepted in the inſtitution of primary Right or 
Dominion , as when a man merely to avoid ſome imminent danger to himſelf, ſhall 
the Sword of a madman intoa River; yet even in ſuch a caſe, there remains an 
ion to make reſtitution to the full „according to the opinion of the beſt 
as we have elſewhere declared . Or ſecondly, there proceeds ſome debt, which 
from ſome 1 z and then that which is waſted is ſo underſtood, as if it 
been taken in ſatisfaction of that debt, for otherwiſe it would not be jult Or 
thicdly, there muſt procced ſome crime or wrong done that may deſerve ſuch a puniſh- 
z or which, ſuch a puniſhment doth not in proportion exceed. For as it is well 
obſerved by a Judicious Divine, It cannot ftand with equity or right reaſon, that a whole 
Kingdom ſhould be waſted, becarſe ſome herds of Cartel have been drrven away, or ſome hou- 
fer or uull nes burnt : which alſo is acknowledged by Pelybinr, who would not have pu. 
niſhmcnts by War multiplied without end or meaſure ; but rather that all injuries ſhould 
be expiated by puniſhments proportionable. And for theſe cauſes, and within theſe 
bounds and limits, an Enemies Country may be ſpoiled and waſted without injuſtice ; 
but otherwiſe , unde ſs it be for ſome great advantage to do another man hurt, and 
to gain thereby nothing, is but mere folly. Thercfoic wiſe men are uſually ſwayed by 
matters of profit, whereot the principal is that noted by Oneſander, Where he adviſeth 
4 Prince to deftroy, burn, and lay waſt bis Enemies Country , becauſe , ſaith he, 4 ſcareuy 
of money and wittuals will fron ſhorten the War, a; plenty will prolong it. Conſonant where- 
unto is that of Frec u, It 5 the Ad of a good eu to cut off forage from his Enemy, 
and proviſions from every fide. So thoug't Curtins of Darius, That having nothing to 
feed humſe f and bu Army with, but what he muſt c++ by rapine and ſpoil, he muſt needs at 
length be overcome by want and famine. Nov”, (as poll and devaltation may caſily be di- 
ſpenſed withal, which ſooneſt enfotcet ar ne to fur for Peace. Philo the Jew in 
his Book of a contemplative life, ſaitu, They that are in Arms de ſually deſtroy and lay 
waſt their Enemies Country, Ut hoſtes co facilivs ſe derant tei um n-ceflarium penuria; 
That fo being pamſbed by famine, they may without the hazard of 4 Battel be compelled to 
yeld themſelves ro the Conquerour, After this manner did the Halyattes make War upon 
the Milei'ans, the Thracians againſt the Byzantines, the Romans agaiaſt rhe Campanes, 
Capenates, Spaniards, Legurians, Nervians, and others. But if we would diligently 
e how our modern Wars are managed, we ſhall find that ſuch devaſtations are 
now a days made more out of hatred, than any prudent council : for it fo falls out 
olt· times, that either thoſe reaſons which would perſwade us thereunto do ceaſe; or thoſe 
that diſſwade us from it, are more forccable. 

And this in the firſt place happens, when that part of the Country which yields 
profit is ſo in our poſſeſſion, that the Enemy can reap no benefit by it. And hercunto 
doth the Divine Law properly look, when it permits wild and unfruitful trecs to be 
cut down to make engines for War, but commands ſuch as are fruitful to be preſerved 
for food * ; adding this reaſon, becauſe trees cannot riſe up in Arms againſt us as men 
may: which precept, Philo by a parity of reaſon enlargeth to fields and other lands 
that are fruitful, affixing theſe words thereunto, Quid rebus inanimis que C mites ſunt, 
& mites fructus ſerunt, traſceris ? Why art thou angry with things inanimate , eſpecially with 
ſuch as are in themſelves gentle, and that yield ſweet and deleftable fruit unto others? Do they 
like meu expreſs any menacing ſigns of hoſtility againſt thee, for which they deſerve to be eradicated ? 
Are they not much more ofrable tothe Conquerour whilſt they live and bear fruit, than when they 


ſhall be torn up ? Do they not yield thee 2 of things, not only ** neceſſity, but ſor delight 
5 E 


ons pay tribute to 
the 


and pleaſure ? For trees and fields as w men, do in their reſpective ſe 
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the Conquerour, yea and much better, being ſo neceſſary, that we can no ways lic nithont them. 
And in another place, he commends the equity of Moſes, in feſtraining the licence of 
Souldiers, from deſtroy ing Trees bearing Fruit or Corn before it be ripe, adjudging it 
very unjuſt, Ir am in homines conceptam erogari in ea que cauſa mali nullius ſunt ; That our indig. 
nation againſt men ſhould be exerciſed upon things that ao no ways hurt us ; beſides, ſecing that all 
ſublunary things are mutable, and that not hing long continues in the ſame ſtate wherein now it is, 
ſome proviſion ought in prudence to be made for the ſuture, Poſſible it is, that they that are 
now moſt bitterly enraged againſt us, may upon debate and conference had, become our Friends 
and Allies, And then we will eaſily confeß, That Amicos neceſlariis fraudare, durum eſt; 
To defraud our Friends of neceſſaries, is very hard. It is very true what from our Anceſtors we 
have received, We ought ſo to truſt our friends, as if at ſome times or other they may be our 
Enemies ; that is, that every man ought to reſerve ſomething within his own breaſt of what near- 
et concerns himſelf, whereby to provide for his own ſafety; and not ſo wholly to diſcover himſelf by 
his words or attions, as that he may one day repent himſelf by reaſon of the vchemency of e:ther 
paſſion, and blame his own raſhneſs when it is too late to help it, This in all ( ties 1s obſerved 
as an Oracle, That in times of Peace they ever provide for Var; and in times of War they 
lay the foundations of a firm and laſting Peace: we ſhould neither place too much confidence 
in our friends, becauſe they may prove our enemies; neither ſhould we appear too diffident of our 
enemies, becauſe they may hereafter prove our friends, But if the hopes of our enemes converſion 
cannot prevail with us to do them civil offices, yet let us remember, That there 1 110 boſtulity at 
all avaſt us in thoſe things which an enenues Country produceth. For all things there are ſer- 
viceable, all things profitable, all things pleaſureable, or very neceſſary to our ſelves, All its 
fraits affording unto us, either nouriſhment, or ſomewhat that is equivalent into it. Arain, Non 
opportet Bcllum inferre Belli neſciis; We ought not ro make War upon thoſe things that are ſo 
amicable, ſo innocent, that they know not what War means. To burn, cut down, aud utterly to 
extirpate thoſe things which Nature by beat from above and moiſt ure from beneath, hath ſo tenderly 
brought up and nouriſhed, to no other end but to pay their yearly Tribute unto men, as unto Kings, 
ſavours of too mut h whumanity, Thus far Philo; wherewith agrees that of Foſephus, If Trees, 
ſaith he, conld ſpeak,, they would cert ainly upbraid us with injuſtice, for inflicting upon them the 
plagues and miſeries of War, who are in no wiſe guilty of the cauſes thereof. Neither hath that 
Saying of Pythagoras any other ground than this, where he tells us, That to cut down or to 
hurt tender Plants or Trees that bear Fruit, is a ſin againſt Nature, and not juſtifiable before 
God. P likewiſe deſcribing the manners of the Jews, taking (as I ſuppoſe) their 
Cuſtoms to be the beſt Interpreters of their Laws, extends this Cuſtom or Law to all Beaſts 
that are ſerviceable for Tillage. Their Talmuds and their Interpreters do yet ſtretch out 
this Law ſomewhat farther,even to all things that may cauſeleſly periſh,as the firing of Hou- 
ſes, the poyſoning of Springs, or the ſpoiling of any thing that may afford nouriſhment to 
Mankind, unleſs it be ſuch Trecs or Houſes, as being near unto the Walls may thereby hin- 
der Souldicrs in the performance of their Military Duties. Agreeable with this Law was 
that — moderation of the Athenian General, Timotheus, Who would not ſuffer his 
ers to deftroy any Houſe or Village, nor cut down any Plant that bare Fruit. There is the 
like Law extant in Plato, prohibiting the laying of any Lands waſte, or the demoliſhing of any 
Houſes, And if we may not waſte the Country of an Enemy, much leſs when by Con- 
ueſt we have made it our own. Gcero did not approve of the demoliſhing of Corinth, 
though the Citizens had unhandſomly treated the Roman Amballadours. And in another 
place he calls that War an ugly, borrid and malicious War, that was made againſt Houſes, Walls, 
Pillars, and Poſts. Li highly commends the lenity of the Romans, for that having taken 
they did not pull down the Walls, nor ſet on fire the innocent Houſes. There is a 
moſt excellent Epiſtle upon this Argument extant in Procopius, which Beliſarius writes to 
Totilas, It hath been, ſaith he, reputed in former Ages the Glory of wiſe men to raiſe fair and 
magnificent Struttures, to preſerve their Names and Memories ;, but to raſe and demoliſh them 
being built was ever eſteemed the badge of folly and madneſs, as not bluſhing to tranſmit to Poſterity 
the Monuments of their own vileneſf. It is confeſt by all men, That Rome is the moſt magnificent 
and beautiful City of all that the Sun beholds : Neither did it ariſe to this height of ſplendour by the 
bounty or induſtry of any one man, or in few years ;, but many Kings and Emperours, and a vaſt ſe- 
ries or ſucceſſion of Noble-men, many Apes, and a ſtupendious Maſs of Treaſure, have drawn hut her, 
as other things, ſo the moſt expert Artificers in the World, whereby having by little and little 
brought this City to that perſeſtion, wherein we now ſee it, they have bequeathed it to future Ages, 
as an everlaſting Monument of their Vertue and eMagnanimity ; wherefore to raſe this City, 
were to be injurious to eAfankmd in all Ages; to our Auceſtors, in ſacrilegiouſly burying in its 
Runes the memory of their noble Atts ; to our Poſterity, envionſiy depriving them of the very 
ſicht of thoſe noble Strultures, whereby they may be excited tothe imitation of their Vertues. And 
if it be thus, then conſider that one of theſe two muſt neceſſarily fall ont, either the Emperour 
muſt vanquſh, or you : If you be Conquerour, then in deſtroying this City you deſtroy not what is 
your Enemies, but your omi; and im preſerving it, you enjoy the richeſt and moſt beautiful place 
on 
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on the Earth But in caſe thou be worjted, h clemency in preſervms this great City ſhall plead 
ſtrongly to the E uperour for mercy; but in deſtroying it, all hopes of {aveur he buried in the runes 
of it : an.{thou ſhalt not only loſe whatever thou canſt gam by the Speil, but an eternal brand of 
ſhame and inſamy ſhall cleave unto thy Name throughout all Ayes, according to thy dealings 
herein. For fame is equally ready to report eit her good or evil of un. Potentum quales ſunt a. 
ctiones, talis 1 5 According to the lives and actions of Grandees, ſo is their fame to 
the Worlds end. Thus far Procepins, It is true, that God himſelf in the facred Scriptures 
did not only command, that tome Cities ſhould be deſtruyed by fire, but alſo that the Trees 
of the Moabites, contrary tothis General Rule, ſhould be cut down, But this was not 
done out of an hoſtile malice, but out of a pure deteſtation of their lins, which were ci- 
ther publickly known to deſerve ſuch a puniſhment, or at lealt were fo reputed in Gods 
account. 

Secondly, We ſhould forbcar to waſte an enemies Country, where the poſi. ſton of it is 
in queſtion, eſpecialiy if there be any probable hopes of a ſpeedy Victory, whereby both the 
Laud and the profits thereof are likely to become the reward of the Conqueror, So A. 
lexander the Great (as Fujtine tells us) prohibited his Souldicrs from depopulating Aſc, 
telling them, Thar they ought rather carefully to preſerve their own, and not to deſtroy tht 
which they came t pairs Thus Gelmer with his Vandals beheging the City Carthage, 
made no ſpoil, ror to any pillage ; but ſecured the Country to himfelt as his ow, 
The like Specch | tinu in Helmoldus, Nonne Terra quam devaſt amis noſtra oft ? I; not the 
Land that we w.ſte, ours? and the people whom we deftroy, our Subjects? Wherefore then ave 
we become Enemies to our ſ lves ? whereſore do we drive away thoſe who ſhould ſerve us with food, 
and pity 1 Contributions? So Quintius, when Plulip OVcT-ran Theſaly, walting all before 
him, perſwadech his Son! liers fo to march, as it the whole Country were now their own. 
Tims likewile CG perſwailes Cyrus, not to give Lydia to be ſpoiled by his Souldicrs, by 
thus Very A! pumont, Non O. bem mWCeAam, non res meas diripics; vihil enim ad me iſta pernmment : 
Tut ſunt: Tra tis perdent. No ſobe mau will voluntarily i 4 oy bis own. This Conrtry, 1 Th 


( theſe Goods, are no longer mine, but thine , The fortune of the War bath left me rothin's : 
- uc by the Rrebt of Corcqueſt + Whatſoever then the Souldiers thus waſte and con ſumc, 13 
nut br thize. And to thoſe who after the Conqueſt ſnall fo waſte and ſpoil what 


they ave conquered, may that of Fecaſta to Polymces be not ualitly applied, 


Petendo Patriam perdis : ut frat tin 

Vis eile nullam: quin tuæ (arſe nocet 
Ipſum hoc, quod Arms vertis tufeſtis ſelum, 
Segetc/que adultas ſternis, & tot. as fugam 
Edis per Agros, Nemo ſic vaſtat ſua. 
Va corrip: Ine, que het. GlLiao ſubes, 
Altena eas, | 


Whilst thou ſeekeſt to regain thy Country, thou deſ{royeſt it; by eridearomug to mal? it this, 
thou makeſt it zone. It is 2 good Aroument againſt thy Title, that thou laboureſt to diſtroy 
in. Nomandoth ſo to lis own; that which we wilfully conſume by Fire and Sword, we cone 
to be not ours, but our exemcs, To the ſame ſenſe are thoſe words of Curtis, Que quid cor 
rupifſent hoſtinm «ſe conſeſſi; Whatſoever they had waſted they confeſs to have been their Ene- 
mres. Nor very diſcrepant are thoſe Arguments which Cicero in his Epiſtle to Attcut u. 
ſeth againſt that Counſel that Pompey gave, namely, To deltroy his own Country by Fa- 
mine, 

Thirdly, We ought to fo; bear the waſting of an Enemics Country, if we fee that they 
may be otherwiſe ſupplicd with neceſſaries, either by Sea or Land, Archidames in They. 
aides, in that Oration wherein he diſſwades the Lacedemonians from making War againſt 
Athens, enquires what hopes they had to ſubdue the Athenians; It by walting and de- 
ſtroyinf their Country, they might do well to remember, That the Athenians had other 
Lands and Countries under their Dominion, which confined not on their Citics (as Thrace 
and Joia) and that they wanted neither Ships nor Ports, whereby they might be ſupplied 
with neceſſaries from any other Coaſts, In which Caſe it was beſt to cherith and protect the 
Husbandman, even to the Enemies Quarters; that upon payment of their Contributions to 
either Party, they might enjoy Peace in the midſt of War: which we have ſecn done, not 
only in our own late Civil Wars in England, but (not long ſince) in the Wars of the Ne. 
therlandi; which alſo is very agrecable to the practice of the Indians, among whom, as 
Diodorus writes, Their Hu:bandmen enjoy the very ſame Privilcdges and Immunttiet, as do 
their Prieſts, inſomuch that they follow the Plough without danger, even in the mdſt of their 
Troops, and to the very Sbirts of their Camp. Anda little after he adds, There is no enemy 
that will willingly wrong Huubaudmen, but will rather preſerve them from all injuries, as being the 
common Benefattors to both Parties. Wherefore it was agreed and concluded in the War 
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between Cyrus and the Aſſyrian, as Xenophor: records it, That, Cum agricolts pax eſſet, cum 
armatis hellum; Though the ſouldier s might fight, yet the Husbandmen ſhould live in peace. Nei. 
ther do the Indians, as Dr:odorus teſtifies, cither burn their Enemics Corn, or cut down 
their Trees. Poly«<nus reports the ſame of Trmmothens , namely, that he (ct the fruitfulleſt 
Oecon. 2. part of the Country to Farmers and Husbandmen ; 4, and as Ariſtotle adds, fold the 
Corn even to his Enemics,and with that money paid his Souldicrs. S did tue in Spain, 
Procop. Goth, I. as we read in «Appian. And Totilas, Whilſt be beſieged Rome, gave no diſturbance to the 
Is Hushandmen thronghout all Italy, but commanded them to follow their buſineſs without ſear, 
fo a1 they ſent their annual contrabmions unto lum. This is the Glory of a Conquerour 
to defend what he hath won, and not to deſtroy it. And this we have ſcen in our days 
to be practiſed by the Hollanders, who ordinarily ſold thcir Corn and other proviſions 
even to their Encmics, and with the money ſo raiſed paid their own Army, Men as 
much equity as profit, even to the admiration of forcign Nations. Theſe mauners 
and cuſtoms do our Canons commend to our Chriſtian imitation ; bccauſe as we 
profeſs to be more civilized, fo ought we to expreſs more humanity in our Wars, 
than was practiſed among the Heathens z whereof they enjoin us not to ſpare not the 
husbandmen only, but the Oxen and Horſes wherewith they plow, and the feed 
winch they carry out to ſow their ground. For the ſelſ ſame rcafon doth the Civil Law 
ſorbid to take in pawn any of thoſe inſtruments that belong to the plough. The Cy- 
"#1144, 158, 1, Prians and Phrygians of old, and ſince them, the Athenians and Romans did condemn 
314. it as an hcinons Act, to kill an Oxe that plowed up the Earth, becauſe the Oxc was 
Mans companion and fellow labourer in tilling of the Ground; it was thercfore 
Node. © 28. for. den by the Laws of Athens, that the Oxc ſhould be offered in Sacrifice, And Sne- 
19. roms in the life of Domitzas teſtifies, That in the beginning of bis Raign , he ſo far 
abhotted muwther, that in his Fathers abſence, remembring that Verſe in Virgil, 


Ai nf Ons pcople wh* on ſlam bullocks feaſt. 


Vid, Plin. N. He forbad by an Edict the kiiligg of Oxcn, And Artus in his Fhanmena aſſurcs us, 
e 45+ that it was not lawful to cat of an Ore that p.owed the ground, until the Brazen 
cum Tape © Age of the World began, nor that their Gods in their bloody Sacrificcs ſhould be 
worſhipt by them. 
Fourthly, there are ſome things of ſo innocent a Nature, that they ncither cauſe a 
War, nor prolong it ; which things, though the War continue, yet common reaſon 
ſhould perſwade us to ſpare. Thus do the Rhodiars plead with Demetrius, who in mere 
envy had beſieged their City, and threatned to burn it for that exquilite piece of Art, 
the Picture of Jalyſus drawn by Protegeres, as it is recited by Hulu Gellius, whoſe words 
ſound to this ſenſe, What reaſon (fay they) canſt thou give for deſtroying jo famous a Pi 
Aare „ by firing the houſe wherem i 1s? If thou canſt conquer us, the whole City, together 
with that Pittire ſafe and wnblenuſhed, will by thine ewn ;, but if thou fail in that deſign, con- 
fader what a diſhonoxy it will be to ther, when it ſhall be ſaid, that although then conldſt not 
conquer the Rhodrans, yet thou hadſt made War againſt Protogenes 4 dead Painter. Poly- 
bus he it an ol the higheſt madneſs to ſcck 2 thoſe things, which 
ing d ed weakned not the Enemy, nor brought any advantage to thoſe that de- 
ſtroyed them; ſuch as are Churches, Statucs, Schools, and Religious Houſes. Cicero 
highly extols Afarcells; for the care he took to preſerve all the fair Buildings in Syracuſe, 
both publick and private, Quaſi ad ca defendenda cum exercitu non exputnanda veniſſet 3 
As if be had been with bus Army to defend the City and not to take it, And a little 
after he gives this reaſon, Our Anceſtors did ever leave unto the Conquered ſuch things as 
to them were pleaſant, but to the Conquerours of no great uſe or benefit. 
And although this alſo may be pleaded in the behalf of other publick ornaments, 
yet a more ſpecial reaſon may be added ; for thoſe things that are dedicated t ſacred 
— ol theſe alſo are in ſome ſort publick, and ſo not exempted from the out- 
rages of War; yet if there be no great danger that may juſtly be feared by them, the very 
reverence that we owe to thoſe holy places, and to the things thercunto appertaining, 
ſhould plead ſtrongly for their preſervation, eſpecially with thoſe that agree in the wor- 
ſhip of one and the ſame God, though they do differ in opinion concerning ſome 
outward rites and ceremonies. It was obſerved as a Law among the Grecians in the 
time of Thucydides, that when they invaded one another as Enemies, they ſhould al- 
ways forbear to uſe violence to holy places. And Livy tells us, that when the Ro- 
mans had ſackt and deſtroyed Alba , they ſpared the Temples of their Gods. And 
when Capnua was taken, the Poct S. writes thus of the Romans: 


— — 
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Ecce repens tacito percurrit peitora ſenſu 
'Relligio, & ſevas compomt numine mente;, 
Ne flummam tedaſque velint, ne templa ſub uno 
In cinerem ſediſſe rogo. 


Livy tells us, that it was objected againſt Qs. Fulvius the Cenſor, That by the ſpoil and LA. 45. 
ruine of Churches, he had made the people of Rome guilty of Sacriledge . as if the immortal 

Go were not in every place the ſume, but that the Gods of one place delighted in the ſpoil of 

the Geds of another. But eMarcins Philippus coming to eneampe about Dim, under iy. 41. 
the Temple, gave ſpecial command that no violence ſhould be offered to that Holy place. 

Strabo relates it of one Tettoſages, That 1 ſome others) robbed the Temple 

at Delphos of ſome treaſure, thought he had ſuſficiently appeaſed the Gods by conſecra- 

ting that Money, with ſome addition, to the Gods at home —_— to be no ſa- 
criledge, to deſpoile the Temple at Delphos to adorn his own Temple, both haply being 
conſecrated to one and the fame God.) But let us deſcend to ſuch as were Chriſtians. 
eAcathias tells us, That the Francks ſpared the Temples in Greece, as being of the L. 
ſame Religion with them: Nay it was uſual not only amongſt the Heathens (whereof 
Hiſtorians give us many examples, and do therefore call it the common cuſtom of the 
Grecians) but amongſt Chriſtians alſo, to ſpare the perſons of ſuch as fly for ſanctuary 

to the Temples, even for the reverence they bear unto the places; which St. Auonſtin De civit Dei 
highly commends in the Goths, having taken Rome: who (as he there tells us) bad . 
great 4 regard to the Temples dedicated to the memory of the Apoſtles and Holy Martyr: ; 

that in that miſerable devaſt ation all that fled thut her found protettion, whether natives or 
ftrangers : Hitherto (faith he) mughe the fury of the Enemy rage without reſtraint : But 

bere as by a divine power, it was ſuddenly checkt: Hither do the commiſerating Souldiers 

bring their diſtreſſed Ciptives, leſt they ſhould be deſtroyed by their fellow Souldiers that had 

no remorſe: Aud they, who cen here were mexorably bloudy, no ſooner approached to theſe 

places, where the licence which the right of War gave them was witerditted, but inſtantly all 

manner of Crnelty and all deſires of revenge wholly vamfhed. We give ſuch reverence to 

holy places, faich Appian, That we uſe no manner of hoſtility againit them amongſt our 
Enemies, though Forcigners. For as Polyours obſerves, It is the greateſt folly and mad It rent. 
neſs in the world to behave our ſelves impionſly towards God, becauſe we are enraged againſt ©: 
our Enemies who are but men For much better it 15, that God ſhould in thoſe places, after 

any manner be worſhipped , than that they ſhould be made tippling-houſes, It is written of 
Azeſilans, That not in Greece only, but amongſt the Barbarians, he ſpared with holy reve Sr 
rence whatſoever was conſecrated unto the Gods j as well their Altars and Images, as their Churches, 
Mirarique ſe przdicabat cos non facrilegorum numero haberi , qui ſupplicibus cot um 
nocuiſſent; Admiring how they could be excuſed from Sacriledge that had violated the pri 

viledres of thoſe places, by oppreſſing them who fled thuher for protettion. The very fame 
teſtimony doth T, give of him. The like he doth alſo of diverſe Roman Gene- = 4gi/. 
rals, who in their Conquelts, as well in Greece as in Aſaceduma, did not only ſpate the 
Temples of theit Gods, but honoured them with preſents, and enlarged both their 
immunities and priviledges. Procopins records it of one Cabao a Moor, who (though 14 . f 
no Chriſtian) yet commanded, That all honour and reverence ſhould be given to Chri- 

ſtian Temples: The neglect whereof by the Vandals themſelves, he hoped that the 

God of the Chriſtians (who ever he was) would ſeverely revenge on them. And in 

the Second Book of his Perſian Wars he teſtificth the ſame of Cofroes the Perſian King, 

who, though no Chriſtian, yet took ſpecial care to preſerve the Chriſtians Church at 
Antioch, Neither durſt the Emperour Juſtinian keep the ſpoils of the Temple at J. 
ruſalem, which Yeſpaſian brought to Rome; but they being found at Rome, were trau. 

ſported by Gizerich into Africa; as the ſame Procopim teſtifies in the Second Book of 


his Vandal Wars. Nor can I here omit that memorable fact of King Alarick,, who Caſſodor, l. 13. 


having ignorantly received ſome veſſels , which his Souldiers had taken ont of a Temple de 28. 
dicatea to St. Peter, and being afterwards informed thereof, commanded the ſame veſſels 10 
be reſtored by the ſame perſons, adding others of a very great value unto them, to expiate the 


crime. 

What hath been already ſaid of things Sacred, may likewiſe be ſaid of things that arc vn. 
Religious; even of ſuch as are etected as Monuments 0 

of Nations do expoſe theſe alſo to the will of the Conquerour, yet ought they for huma- thar are Reli- 
nities ſake to be ſpared. Our Lawyers do aſſert, That to be the beſt and higheſt Reaſon 895 
which advanceth Religion. There is an excellent ſaying in Euripides which makes as well 

for Religious things, as for things Sacred. 


Uuu 2 Homo 


or the Dead, For though the Law yeaand things 
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Homo quiſquis urbes vaſtat & dis Manibus 
Sedes ſacratas, templaque, haud rette ſapit : 
Nam ſinilis ipſum peſtis ext id manet. 


Who conquered Cities raſhly do erace, 
And Temples with their Monuments deface, 
Do not foreſee the like may be their caſe. 


eApollonins Tyanens doth thus interpret that Fable of the Giants hghting againſt Heaven, 
When audacious men preſume to violate the Temples and Images of the Gods. It is ſaid of 
Scipio, That having taken Carthage he inricht all his Souldiers with the ſpoil, exce ting 
only thoſe who had before invaded the Temple of Apollo; neither durſt Caſar himſelf (as 
Dio relates) demoliſh the Trophies of Aſuhridates, being conſecrated to the Gods of War. 
Cicero ſpraking of Marcus Marcellus, thus teſtifies of him, Que victoria profana fecerat, 
religione impeditus, non attigit; What the victory had made common and profane, that his Con- 
ſcience would not permit him to touch. Adding withal, That there were ſome Enemies who 
voluntarily obſer ved the Rights of Religion and of Cuſtoms, even in the midſt of War. 
And in another place, he declaims againſt the War made by Brems againſt the Temple 
of Apollo as wicked and impious. So doth Livy againſt that act of Pyrrbus in — 
the Treaſury of Proſerpine, which he calles Fadum, & in deos ſuperbum facinu;, An act 
high inſolency againſt the Gods. The ſame Ly bitterly inveighs againſt the War which 
Philip made as being wicked, and as if it had been made agaiuſt all the Gods: Ultra enim 
jus di torte i Templa, in Aras, in Sepulchra ſæuuit; For that he ſpared neither their Temples, 
nor their Alt ars, no nor the Scpulchres of the dead: Whereat Polybiw alſo glancing, adds his 
own judgm nt iu theſe words, Wilfally to deſtroy thoſe things which can be of no — unto u in 
War, nor aoth much incmmodlute our Enemies, eſpccially Temples, Images and ſuch likę orna- 
ments, who can deny to be an att of brainſick,madreſi ? Neither doth he herein admit of that 
common «<xcuſe of retaliation. 

Although to ſpeek properly itwas not our intention in this place to enquire what is now 
moſt in uſe, but to 1educe that looſe and inordinate licence in making War, to that which 
is moſt agreeabic 10 natural equity, or to that which among things lawſul is beſt ; yet will 
vertue her ſeif, being but little valued in our age, plead mine excuſe: If ſeeing her by 
her ſelf ſo deſpiſed, 1 endeavour to ſet a much greater price upon her, by propoſing what 
great profits and advantages may by her be reaped. In the firſt place therefore this mode- 
ration which ſpares ſuch things as do not prottact the War, doth ſo far weaken the Ene- 
my, as it diſarms him of one of the molt forceable engines he hath to deſtroy us, which 
is deſperation, Archidamus in Thucydides would needs perſwade his Souldiers, That rhe 
Enennes Country whereof they were poſſeſt, was no other than an hoſtage or pawn, which the bet. 
ter ut was ſtocks with Corn and Cattle, was the richer and ſo the better : great reaſon therefore we 
have to ſpare it, ne deſperatio hoſtes tedderet invictiotes; Leſt deſperation ſbould make them to 
double their vt , The ſame Counſel did Ageſilaws in Plutarch follow, when contrary to 
the opinion of theAcarnanians, he gave the Achaians a free liberty to ſow their Corn; ſay- 
ing, That the more they ſowed, the they would har ken to Peace, This is the meaning of 
the Satyrilt, when he tells us, That fpoliatis arma ſuperſunt i, They are compelled to love by 
force and arms, that bave nothing «ſe to live by. This was the uſual practice of the Gaules, 
as Livy notes, who when they bad taken a City, would not burn all their houſes, that ſo they 
might pacifie the minds of their Enemies by grving them ſome things , when it was in their pow- 
er to have deſtroyed all, Whereunto we may add, That our preſerving the Enemics Coun- 
try during t ar, begets in the Souldiers a great aſſurance of the victory. For what 
a man intends, and can make his own, he will not be caſily perſwaded to deſtroy. A- 
gain, Clemency is in itſelf apt to ſoften the reſolutions and animoſities of Enemies, and to 
draw them to a ſubmiſſion. Hanmnbal ares all the fields and territories ha T arentines, 
but not (faith Livy) out out of modeſty or conſtience 3 but rather that thereby be might the ſooner 
gain them to a volunt ary ſurrender. (For to a Conqueronr, vrilif eft clementi« fama ; — 
1s more advantageons than the ſame of being merciſul, eſpecially if the Enemy be any ways dif- 
hdent of his own ſtrength.) Thus did Awgnſtur Ceſar abſtain from all Flunder an! Rapine in 
Pamnonia, Becauſe (as Dio gives the reaſon) be boped to them without the leaſt efſu- 
ſoon of bloud. The like doth Polybins teſtific of 7 8 by tak ing care to ſpare the 
Country wherein he marched, He get much love and the good opumon of bus Enennes. Thus 
Plutarch commemorating the ſame care in Q Flamm when he made war in Greece, 
adds this as the eſſect of it, Nes long after (faith he) did Quintius reap the fruit, of bus mo. 
der ation and clemency ; for as ſoon as be came out of Theſla , the Cities yeelded wito lum - And 
the Grecian that dwelt in Thermopilæ 44 earneſtly long for his coming : yea and the Ach 
ans renounerny ther Confederacy with King Philip, entered into League with the — 
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gainſ him. We read in Frontinus, that a City of the Lingones, having unexpectedly eſ- 


caped a general devaſtation in a War made by Domitian the Emperour, under the con- 
duct of Cerealis againſt Civilis the Batavian; becauſe they had contrary to theic ſcars loſt 
nothing, being reduced to obedience, ſupplycd him voluntarily with an Army of ſeventy 
thouſand Men, well armed. Whereunto alſo we may add, That from the contrary 
Counſe!s have uſually aroſe clean contrary effects: An example whereof Livy gives in 
Hamil, who wur, us he deſcribes him, exceeding prone to covetor;ſneſs and cruelty, mſomuch 
that wi1.it Cities o, Towns be could not keep, be would totally ſpoil and burn; which Livy there 
calls wicked tonne, as well in reſpett of the cauſe as of the ſuccef of ut. For he did not only 
thereby alienate the hearts of thoſe who were the immediate Sifferers, but be deterred others; and 
ſo enforced them the more to Hrengthen themſelves againſt him ; becauſe, Ad plures exemplum 
quam calamitas pertinebat, More were ſrighted by the example than felt the calamity it ſelf, 
And therctore what ſome Divines have obſerved and taught, I muſt nceds aſſent unto, That 
it isthe Duty of ſuchi Commanders as would be tnought Chriſtians, (as far as in them lies) 
to inte: cede for and hinder the lacking and pfllaging of Towns and Citics, efpccially of 
ſuch things in them as add but little to the Conqueſt, being taken away; and yet whereby 
many innocent per ſons are or may be damniſied: fo that ſuch acts as theſe Chriſtian clemen 
cy doth always almoſt, and Juſtice it ſelt alſo doth for the moſt part abhor. Surely there 
is a greater tye and obligation among Chriſtians, than there ever was anciently amongſt 
the Grecians ; yet we find a Decree made by the Amphictiones, Ne qua Urbs Greca Bello 
exſcinderetur , That none of the Citics of Grecce ſhould ever be burat down by War. And 
it ſtands yet recorded by ſome ancient Writers, That Ac wunder the Great never repented 
any thing more, than he did the deltroying of Thebes. 


CHAP. XIII. 


Moderation concermng things taken in War. 


1. The Goods even of our Enemies Subjcits | III. By Debts here, all the charges and da. 


being taken in War are to be detained only | mages occaſioned by a Juſt War, are alſe 
aſter the manner of ſome juſt Debt. | included. 

II. Bun not for the puniſhment of another mans | VI. Net to exatt the utmoſt of aur Right, 1 
crime. | an Argument of humanity. 


is it excmptcd from all Obligations of reſtitution. For if we reſpect that which 

is Cone rightly, we can neither take nor detain more from our Enemies than 
what is juſtly due from him, unleſs it be ſuch things as (beyond what is duc) we are en- 
forced to detain for our neceſſary ſafety, which are likewiſe to be reſtored (the danger be- 
ng paſt ) either in kind, or to their full value, (as we have already declared.) For what 
is lawful for us to do to the Goods of ſuch as arc at peace with us, is much more lawful 
to the Goods of thoſe that ate our Enemies. But in the times of Peace, what is neceſlary 
for our preſcrvation, may be taken ſo as it be with a purpoſe to reſtore it, as is already 
proved ; this neceſlity creating a kind of Right to take that wherein we have otherwiſe no 
propriety at all. Bur whercas Debts may ariſe either by reaſon of ſome inequality that 
there is in things, or by reaſon of ſome puniſhment due for ſome acts of injuſtice done un- 
to us, we may in either of thoſe caſes poſleſs our ſelves, if we can, of the Goods of our E- 
nemies; but yet with this diffcrence, namely, In the former of theſe caſes : The Goods, 
not of the principal Debter only, but thoſe of his Subjects alſo, by the Law of Nations 
(as it were by way of Surctiſhip) ſtand obliged. Which Right of Nations we conceive to 
be of another kind than that which conſiſts either in a bare impunity, or by virtue of ex- 
ternal Judgments. For as by our own private conſent or agreement, he that deals with us 
for what is ours, ſceks to have not only an external or judicial Right, but an internal and 
equitable alſo, in that which he deals for; ſo is it by a kind of common conſent or agree 
ment, wherein is virtually contained every particular mans, In which ſenſe the Law is 
called the common Patt or Agreement 5f the whole City. Now it is ſo much the more credi- 
ble that it pleaſed the Nations that ſuch a Right be thus acquired, becauſe this Law 
of Nations was at ficſt introduced, not only for the prevention of greater miſchicfs, but 
alſo as a way whereby every State and Nation might recover their own. 


T. taking oſ our Enemies Goods in a Juſt War is neither altogether blamelcfs, nor 
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Il. But if the Debt wherein a Foreign Prince ſtands obliged unto us be penal only, I do not 
But not for the perceive that by the conſent of Nations ſuch à Right is given to detain his Subjects Goods 
puniſhment of — for his neglect. For ſuch a tye upon another mans Goods would be odious, and 
another = therefore ſhould not extend it ſelf farther than the perſon offending, Neither is there the 
— like profit ariſing from theſe latter Debts, as from the ſot met; for the former Debts re- 
quire ſome reparation for the loſs of Goods, but ſo do not theſe latter : and therefore the 
| proſecution of them may without damage be omitted. Neither doth that which we have 
Lib. 3. 4. already ſaid concerning the Attick Law, contradict this. For there men ſtood obliged, 
not for that properly, becauſe the City might have been puniſhed; bur only to compel the 
City to do what it ought to do, that is, to inſlict puniſhments upon Offenders ; the neglect 
whereof is referred tothe former, and not unto theſe latter fort of Debts. For to owe 
a Duty in puniſhing Offenders is one thing, and to lye obnoxious to puniſhment ſor the 
non-performance of that Duty is another. The omiſſion of that doth uſually induce this, 
yet ſo that the ſormet is the cauſe and the latter the cſſect. And therefore the Goods of 
an Enemies Subjects cannot lawfully be poſſeſt by way of puniſhment. For this were to 

puniſh the innocent for the nocent; but ſuch things only are liable to this Debt, that be 

to the perſons who arc Delinquents, amongſt whom are the Magiſtrates themſelves, w 

Duty it was to puniſh, but did it not. 


III. Beſides, the things belonging to our Enemies Subjects may be taken and kept, not only 
By Debr is un- to reimburſe out ſelves of our original Debt, which was the ground of the War; but to 
derſtood the repait our loſſes and expences in the War, according to what hath been already ſaid in the 
— -— A beginningof this Book. And thus muſt we underſtand thatwhich ſome Divines have written, 
namely, That things taken in War are not to be equalled with the principal Debt, that is, un- 
til ſatis faction be made, according to ſound judgment, for the damage done in the War it 
ſelf. Thus the Romans, in their Treaty with Aicha, adjudged it equitable, That the 
King ſhould bear the charges of the War, through whoſe default it was that the War began. 
So Juſtine, Impenſas Heli Lege Juſta ſaſcepturus, q Bells Author ef; He that ts the Anther 
of the War, ought by the Law of Arms to bear the — The like we find in Thucydsdes, 
where the Samians are condemned to deſr ay the charges of the War. Now whatſoever is juſtly 
impoſed on the vanquiſhed, may by the Conquerour be exacted by force of Armes. 


IV. Moreover, this alſo muſt be remembred, which 1 have elſewhere delivered, That the 
For humankies Rules of Charity are of larger extent than thoſe of Juſtice, That man hath but little of 
— — mercy in him, who, being opulent, uſeth the extremeſt rigour of the Law to inforce from 
ourutmoſtdue, his poor Creditor the utmoſt Farthing of what the Law permits, —_— if that Debt 
were contracted by his kindneſs to his friend only, in being Surety for him. Fery lamen- 
table were the condition of ſuch a Surety, faith Quintilian the Father. But yet ſuch a Credi- 
tor doth — herein but what he may do by Right, ſtriftly taken; whereunto he adds, 
Salvo pudore, ad Sponſorem non aliter Oreditorem wenure, quam ſo recipere a Debitore non poſſi : 
The Creditor cannot for ſhame ſue the Surety, ane the Principal be wſelvemr. Wheretore it 
behoves us ſor humanitics ſake, — — their things, who have no ways offended, either 
as Authors ot as Promoters of the War ; not are any other ways concerned than as by way 
of Suretiſhip, and who can worſe endure the loſs of them than we can. But eſpecially if 
it do ſufficiently appear unto us, That they ſhall receive no reparation for what we ſhall ſo 
take away from that Prince or City whereof they ate a part. King Prolomy having over- 
come Demetrius the Son of Antigens, and taken his Camp, ſent back his Money and his 
Apparel, with this 1 the Centeſt betwetn them was for honour and Emre only, 
and not for private gain, Thus doth Cyrus beſpeak his Souldiers when they had taken Baby- 
lon and plundered it, What ye have got from your Enemies, ye may without any injuſtice pe, 
ſeß; but if you will leave them ſome things, ut will teſtifie your I dis alſo is to be no- 
ted, That ſince this Right of ſeizing the s of innocent Subjects for their Princes 
Debt, is but ſubſidiary, or by way of Suretiſhip, in caſe there be any hopes of recove- 
ring our Debts from the original Debtors, or from them who by not doing us Right, have 
voluntarily made themſelves Debtors, then to ſall upon them who are no ways acceſlary to 
the injury done us, though it may ſtand with the Rules of Juſtice ſtrictly taken, yet it can- 
Appian. Civil, not with the Rules of humanity. The Ancient Romans baving conquered ther enenuer, 
. 2 never made ſale of all their Lands, but left them ſome part thereof to till for their ſuſtenance, 
So did the Vandals in Africa, and the Goths in /raly, as Procepins informs us. Hiſtories 
do plentifully us with ſuch like examples of humanity ; as when 5 
overcome theit ics, granted them their Fields back, upon Condition, That they 
be from thenceforth held of the City they had conquered, or when ſome ſmall portion of 
thoſe Lands were for honour's ſake left unto the ancient Occupants, Thus Romulus puniſh» 
ed the Yejentes with the loſs of a part of their Territories. So Alexander 8 
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Lands he had conquered to the xu, under a certain Tribute, The like we read in ſeveral 

Hiſtories of Cities taken, but reſtored, and not deſtroyed ; and of not the perſons only of 

Husbandmen, but their Goods laudably reſtored, at leaſt under a certain Tribute : as alſo 

_— the like Tribute, immunity from War we may read of uſually granted to Merchan- 
iſes. 


— 


C HAP. XIV. 
Moderation concerning Captives. 


I. How far forth it is lawful to makg men | VI. The Stock of 4 Slive, how far bis own, 
Slaves by witernal alice. | and how far his Lords. 

II. What may juſtly be done to them by right | VII. Whether Captroes may fly from their Lord. 
Reaſon, Equity or Conſcience. VIII. Whether the Children of Slaves are hon 

III. That it is not Lawfal to kill an Innocent ; to their Maſters, and bow far forth. 

IV. Nor to puniſh lum unmerciſully ; IX. What may be done where the ſervice of (u- 

V. Nor to impoſe pon lum exceſſive labour. priver is not in uſe, 


them Slaves, if we teſpect internal Juſtice, it is to be reſtrained in the fame manner as 

the Right of taking things is; that is to ſay, It is fo far lawful, until we are ſatisfied 
our original Debt, together with the ſubſequent Charges thereof, unle(s the perſons fo ta- 
ken ſhall be found guilty of fuch particular crimes as in common equity delerve to be pu- 
niſhed with the loſs of liberty. Hitherto therefore, but no farther, hath he that wageth 
a juſt War a Right in the Captives taken from his Enemy, and a power to transfer that 
Right firmly unto others. Bur here alſo the ſame cquity and humanity ſhould perſwade us 
to put the like diſſetence as be ſote we obſerved, when we diſcout ſed concerning the killing 
of our enemics. Demoſtbencs, in that Oration which he wrote concerning Lic urgus's Chil- 
dren, extols the clemency of F of eAfacedon, for that he made not all that were found 
his Enemies, Slaves; bat weighing, 4s in 4 juſt Ballaiice, all circuit ances, be pro- 
ceeded rather as 4 Fudge than as a Conqueror, Thus likewiſe did Alexander his Son, who 
having taken Thebes, ſet at liberty both their Prieſts, and ſuch of their Citizens as had 
not to the Decree that the City paſt againſt him, 
But here it is in the firſt place to be ved, That this Right of making men Slaves, 
which at iſeth as by Sur etiſnip for that City, whereof they were Members, doth not ex- 
tend it ſelf fo far as that which ariſeth directly from perſonal delinquency, and ate there. 
fore made Slaves by way of juſt puniſhment. And therefore a teſolute Spartan being 
commanded to do ſome laviſh Office, plcaded, That he was indeed 4 Captroe, but no Slave, 
Phils oblervcs, That ſometimes Parents are talen and made Slaves for ther Childrens faults, 
and ſometimes Children for their Parents ermesr;, 4s when they ave takin enher by Pirates or 
uw the Wars, whom not u ly anding the Law of Nature, much more vigorous than any humane 
Law, ſets free. Andindecd, it we look directly into that general Right which a juſt War 


— over Captives, it is much ſike unto that which a Lord hath over fuch Servants, as 


I. ſuch places where this Right is yet in ſorce, of taking men Priſoners, and making 


a butter thing. For this kind of bondage is a perpetual Obligation to all kinds of labour 
and hardſhip, for a perpetual ſupply ol 


liberty, as we read Levir. 25. 18, 40, 53. And his Redemption ſhall be paid by his 
, as the Fruits of Lands fold or 

25- 0. There is therefore a main difference between that which by the Law of Nations 
may be done unto a dave without puniſhment, and that which natural rcafon and equity 
doth allow to be done unto him. So ſaith Seneca, in the place be ſote cited, Cum i ſer vu 


mma beeant, oft aliquid quod in hominem licere, commune jus animantum ver at, Although . 


what ſorver 1s done ts a Slave be lawful, yet are there ſome things which the very Law of Native 
2 be done unte bim, as be 5 a man, For i born 4 man, theurh be be 4 Slave, 
*r net thereby ceaſe to be 4man. 80 Seneca, Are they Servants ? yet are they men; Are 
they Servants yea, and eur Companions ? Are they — yea, and og att 

1 


Plu. vit. 4. 


II. 
What may be 
jttly done un 
to Captives in 
cquny. 
Captivan ſi, 
non Ser d: 
cit. 
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Coll. 4- 1. 


Lib. 7. c. 14. 


III. 
Thar it is not 
lavyful to kill 
an * 
Ie Clem, Lib. t. 
cap. 18. K Ep. 
47» 

De. Bai. 136, 
3. c. 18. 


Ep. 43. 


Job. 31. 12, 
14, 15. 


IV, 
Nor unmerct- 
fully ro puniſh 
him. 
Levit. 28. 


In exif L- 
400%. 


Are thy Servams? yea, and our fellow Servants, if we do but center what power fortune 
bath over either of . And @ little after in the ſame Epiſtle, Conſider that be whom 
thou calleſt thy Servant, 11 born of the ſame nature, « te enjoy the ſame common air, - 
qually to breathe, live and dye as thy ſelf ,, and if it bad jo pleaſed fortune, might a1 well have ſeen 
thee a Slave, as be now feet thee a Freeman. And what we may read in Afacrobizs, is but 
the ſame advice that St. Paul commends unto us, Maſters do unte your Servants that 
which is juſt and boneſt , as kyowing that ye alſo bave a Maſter in Heaven. And in ano- 
ther place he admoniſheth us , ner to terriſie them with menaces and threatmngs which he 
— upon us by the ſame argument, becauſe we alſo have a Maſter in Heaven, who 
regards not ſuch diſtenttion of q ui In the conſtitutions of Clemens R we have this 
advice, Govern not thy man nor thy maid-ſervant with too much anf cry: The reaſon where. 
of is given by Barnabas in his Epiltle, Left thereby thou teſtifie againit thy elf, that thou 
ſeareſt not lum who i: the ſupreme Lord both of them and thee. Clemens Alexandrinus alſo 
exhorts us to uſe our Scrvants as our ſccond ſelves, that they are men a1 well a; 
we, imitating therein that wiſe Hebrew, I thou bait a Servant uſe bum as 4 Brother, 
for be i ſuch a ene as thy ſelf. 

Let us now admit that the Lord bath over his Slaves the power of life and death to 
vphold his Domeſtick Diſcipline ; but then, let that jur isdiction be uſed with that re- 
ligious moderation, as the Magiſtrate uſeth in the publick. This was the advice of Se- 
neea, In thy Bondman then art to conſider, net what thou maſt inflit on hum without the re- 
flraimt of the Law, but what in equity and good conference thou oughteſt to do unto hun, which 
requires ſometimes to favour even thy Captroe and thy Slave, whom thou baſt bongbe with thy 
money. And in another place comparing Subyects with Servants, he ſaith, b they 
bave different titler, yet 14 the hieence over both, the ſame which certainly holds true in 
this particular, in taking away the life of cither, Afajorer noftri dumm noſtram puſulem 
Rempublicam eſſe veluernnt 1, Our Anceſtors, ſaith Seneca, did rechen every _ a aluthe 
Commonwealth, So alſo Fh, Every mans bouſe a1 to Servants it as a City. In that 
Cato the Cenſor, as Plutarch informs us, weald net puniſh any of bur Servants for never ſo 
= a favlr, Nifi poſtquam damnatus cſſet etiam conſet vorum judicio : Until be bad 

een found guilty by bis fellow Servants, Whereunto we may add that of Fob, If F 4d 


deſpiſe the canſe of my man.ſervant or of my maid-ſervant, when they contended with me, what 
then ſha I do when God riſcth up and when be viſucth, what I anſwer bum? Did not 


be that made lim make me, and did not one ſaſluom ut both ? 
Yea, and to leſſet puniſhments, as ſtripes and blows, Cc. much of equity and fa- 
vour is to be ſhewed to Captives and Bondmen, Then wet oppreſe him or rule over 
lun with rigewr, faith the Divine Law concerning the He Servant; which fince the 
coming of our Saviour, by reaſon of that affinity that there is between all mankind, 
ought to extend to all Servants: upon which Law Fl thus gloſſeth , Servants in reſpelt 
of the goods of fortune ave our inferionrs, but m reſpelt of eur common nature our equals, But 
the rule of Drome juſtice, faith he, ½ net that which it agreeable to fortune but to nature, 
Maſters therefore are not to behave themſelves towards ther Servants wiſolently, nor to abuſe 
that power which the Law permits them, thereby to grow cruel. For theje ave ſiyns not of a 
merk amd calm, but rather of a froward and untemperate wund, domuneering over the Ser. 
vantsin A tyrannical way. Prijcus comparing the Romans with other barbarous Nations, 
tells us, Tha they treated C aptroes with more mildneſs than others dd, per fernung un- 
to them rather the offices of Fathers and Taxtors than of Conquerours ; For as they ftndronſly 
withdrew them from thoſe things, which in reſpett of their own caſtomes were unlawful \, ſo of 
they dd offend, they only corretied them ar ſont ; bit to hill them ( as the Seythians dad) they 
eſteemed utterly unlawfu!, There are divers kind; — mdulged unto them by their Lords, 
and that not only whilſt they lroed, but at ther deaths for whatſoever dying, they erdain or ap 
me te be done, with that which us their own, bath the power and force of a Law. Philoin 
is ſecond Book of Special Laws, as alſo St. C in his Epiſtle to Demerrian, high- 
ly blames this ſeverity towards Servants, * art net readily obeyed in all things (lay 
they) of thy will be not execnted a1 a Law, thou groweſt preſently imperions and cruet ; thou 
tormenteſt thy ſlave with whips and 4% thou ö with bunger, thirſt, nakgdneſs, 
and oft-times woundeſt him and throweſt bim into ; and yet , wrached — that _ 
art, whilit thou thus abuſeſt thy power towards thy captivated ſlave, thou forgetteſt t 
to, and thy fear of the Lord thy God. SY be more fooliſh — 4, 455 = 
neca, than to maly the condition of a Servant than that of a Beaſt : He that wonld thil- 
fully manage an Horſe, will not and exaſperate lum with many ftripes , for wileſs be 
be gemtly bandled at the firſt, be grows fearſul and beadſtrong. And again, What can be 
more unſcemly (ſaith the fame Seneca) than to exerciſe that cruelty upon « man though our 
Slave, which we would be aſhamed to exerciſe ever Doggs or Oxen. To reſtrain which brutiſh 
cruelty, it was wiſely provided by the Hebrew Law, That if a Maſter did ſtrike out the 
eye or tooth of his Servant injuriouſly, be was for that eye gr tooths ſake, „hne 
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free, Exod. 21. 26, 27. hereby u falls out, faith Philo, that the Maſter undergoes for 
— —— ae; s of bus Servants, rr | 
add a third more grievous than both the former, namely, That thereby he is compelled q 

by the Law againſt his will to de gcod in 4 matter of the greateſt concernment to a perſon * 
whom be bates, and whom he wiſheth it were in bus power everlaſtingly to vex and torment ; 
whereas the Servant for the wrong be bath ſ-fered, receives this double comfort, firſt that he 
enjoys what of all things be moſt deſires, to wit, bus liberty, and then that he is for ever 
freed from the commands of ſo crue! and ſevere a Maſter. 

Neither arc we to impoſe upon them too hard labour, without regard had to their V. 
ſtrength and health. To this end with ſome others was the Sabbath by the Mofaical Law Nor to impoſe 
inſticured, namely, That Servants as well as Beaſts might enjoy ſome refreſhment from —— = 
their labours. De ye nor obſerve, faith Seneca *, bow careful our fore fathers were, as well to — — 
all occaſtons of entry to Maſters, 41 of reproach to Servants, when they ftiled the Lord, 23. 14. 

er Familias, The Father of the Famicy Aud bis Servants, Familiares, Hi: fanuliar Deur. 10. 14. 
Friends. So in another place he bittet ly inveighs againſt the too ſtrict evaction of Servants * £2 47- 
labours; where ſpeaking of ſuch, he ſaith, Not nou tanquam bomnubn: ſed tanquam jm. Ep. 107. 
tis abutimur , Whom we abuſe not as Men but%as Beaſts, And Dion Pruſcenſic deſcribing 
a good King, faith, That be is ſo fur from iſur ping the title of Lord over bus Subjetts, be- 
wy Freemen, That be will hardy amt of it over bus Servants, Viyſes in Homer protelleth, 04. r. 
That thoſe of his Servants whom he found faithful were as dear unto him as his own Son 
Tele whus, Gratis oft nomen pict tis, quam pot Hf atis;, Auch more graceful is that name Tirtal. | 
which imports Picty than Power, and better it 1s to be called the Father: than the Lord of 4 T 
Family. N yither i there any other reaſon, faith Lattantius , why we call each other Bre- Lib. 3. C. 13. | 
thren, but becanſe we believe thut we are all by nature equal. For ſince we eſteem all humane 
things, net from or by their Rode but their Spirits, though the conditien of the bodies be di- 
verſe, yet are they not gute us Seryants;, but we berh ſtem of them, and call them in ſprrit 
Brethren, but in Relrgion our fee ſervants, Thus alſo 8 Au ui concerning the cuſtoms p. nu 
of the Cattolick Church, ben (3. e. the Church) bet Servants to adhere to tler Alfa L | 
Fern, not a1 prieſt thercnts by neveſſiry, but ont of del: ht they ſhould take in dons their duty. 1 
Thes tracheſt Maſters i n,, of God, who 1s the ſupreme Lord and Maſter of all, to ve 
gentle and mererſil to their Servants, and tobe aways more propenſe to exhort and admoni(h 
them than by force to compel! them to do their duty : And in caſe they tranſoreſs , rather 10 
correlt them as Sons, than te rage and tyr anze over them as Sate, The like advice doth 
* Hicrome, or Panlmut, give unto Ciltic; concerning Set vants, So order aud covern thing 
Henſe, at then b then wert rather 4 Mother thus a Maſter in it + And inte thy Servants 
to reverence thee, not by thy frarpneſs, but by thy eee and hei H. And S Aus: tin Di ci it. Dis . 
obſcrved, That in antient times good Parents governed their Fun wm this order + As to 19.6. 16. 
temporal lung the condurien of their Qua eu was much better than that of their Servants \, bt 
as to Rel tent di,, they made no diſt nition, but Servants at well at Cluldren were with the 
Jame aff ettion miſtratted in the true worſlup of God : From whence every AH ter ws called Pa- 


ter Familias, uc h in tan crew ſo Commun, That even they that lorded it over ther Servants Ny 
with the greateſt — world vet willinoly be called Lerdi. And for the very lame rea- { 
ſon were Servants called Children, as Servias notes upon that of Fire, Clandite jam v. 


ver pireri, Cc. Tun comments the Germans, That they made the fame account of 
their Scrvants as they did of their Farmers or Tenants. And Theaxs in an Epiltle of 
his, preſcribes a jult meaſure for Servants, namely, T hat they ſhould neither be tir ed with 
over mach labour, nor weakred through want or poverty. 

* ToServants for their Labour we owe Aliment ; So faith that wiſe Son of Syrach, Brea, VI. 
correttion and work, are due to 4 Servant, Of the fame opinion was Ariſtotle *, The reward of The Stock of 
4 Servants work u Aliment, Neithet arc they much out who command us to uſe our Scr- = — 
vants as we do Mercenaries, Operam exizends, juſt a pr abemdo; By exattins their work, aud I erde, and 

withal 42 what is their duc. So provide for thy family, faith Cato, that they be not pined how Gar this 
through bnnger, nor ſtarved throuth cold, There is ſomewhat, faith Seneca +, that 4 Maſter on. 

owes unte bu Servant, that is, Food and Rayment. And in another place, Familia weſtia- Ecclus 38. 24. 
rium petit tictum que 3 A — requires Food and Rayment. For this it is that the Ro + — Te 
man Captives plead unto Beſſus +, Give us, ſay they, at the leaſt Food, as we are thy SL, * zn i; pan 
wot 4s mich 4s ſufficeth , the ug our neceſſuies require it, yet ſo much as may keep us alive. quilitate. 

Si Chryſoſtome gives this advice to the Maſter of a Family *, /f thy Servant perform his roc. Goch 3. 

labour for thee, do thou feed lum: and beſides bis food, provide that be [wet clad I Eh. 8. 4. wi 
and well (bod : and this 11 ſome H of ſervice that we owe unte our Servants; for unleſs thou As 
do thi office for him, neither will he do bis duty to thee, but will remain free, Neque ulla eum 
lex counſtringit non alatur, operas prezſtare; For there is no law to enforce hum to perform 

for if thou neglelt to perform thine, The ion allowed to every _ a- 

the Romans, was Roman Buſhels of Corn for every Month, (every fuch Bu- ,, 
ſhel containing — wang and ten Ounces above our Peck) as D. (,,,, 
x x nat ut 
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Pecaliam. 


Lih. 9. de Bin. 


natus upon Terence informs us. Thus alſo Martianus the Lawyer, Some things there are 
which of neceſſity the Lord muſt do for his Servant, namely, to provide for him 
meat and cloathing. The Sicilians ſtand condemned by all Hiſtorians for their cruelty 
in famiſhing the Athenian Captives. So alſo doth Iſaacus Angelus, for the like cruelty to 
the Sicilian Captives, as Nicet records: who alſo recites an Epiſtle ſent by the King of 
Sicily to the Grecian Emperour concerning this matter. Beſides, Seneca in the be- 
fore quoted proves, That Servants are in ſome ſort free, and in ſome things able to ob- 
lige their Maſters by ſome courteſies; as when they do more than is im on them, or 
when they do ſome profitable acts, being not commanded, but voluntarily and freely and 
beyond their duty; wherein, though ſervants, they perform the office of Friends. As alſo 
when a Servant or Slave ſhall out of his 4menſum or allowance pinch his own carkaſs to 
ſave ſomewhat every day, or by improving his ſpare time gain ſomething to himſelf : 
This is in a manner his peculium, which is (as Theophilus defines it) his natural Patrimony; 
as if thou ſhouldſt call the Marriage of a Bond-man with a Bond-woman a natural Mar- 
riage. Which ſtock Uſpian calls, Puſillum Patrimonium; A ſmall Patrimony. Such was 
that which Uſyſes propoſeth to Eumæu and Philetus, 


Veſtrum utrique thori ſocias dabo, largiar & rem 
Vicinaſque domos noſtre. 
0 


Wivcs for you both, and Goods will I provide, 
And Houſes where, near us, you may reſide. 


Thus alſo Furro ſpeaking of Servants ſaith, That by treating them liberally, as by enlarging their 
proportion in dyct and cloathing, by renutting ſomewhat of their hard labour, or by granting them 
ſome little ſtock, of their own to be kept with thoſe of their Maſters, they may be made more ſe- 
dulous , careful and induſtrious than they would be. Neither will it be much to the pur- 
poſe to ſay, That ſuch a little ſtock may at the will of the Lord be cither taken away 
or diminiſhed at pleaſure : For in caſe he doth ſo without juſt cauſe, he deals very un- 
rightcouſly with them, But a jult cauſe there may be, not only when it is done by way 
of puniſument, but when it is done to ſupply the neceſſity of his Lord; for the Servants 
profits are more ſubject to the neceſſities of his Lord, than the goods of Citizens to the Ci- 
ty they inhabit. Very pertinent hereunto is that of Seneca, It will not follow that a Ser- 
vant hath nothing, becauſe his Lord may chuſe whether he ſhall have any thing. And again 
in the ſame place, Who can doubt bit that the Servant, together with his ſtock,, is the Lords; 
yet may the Servant preſent his Lord with a gift. And hence it is that the Lord cannot 
re-demand that debt which bcing due unto his Servant in the time of his ſervitude, he 
pays him after his manumiſſion. For as Trophoninus teſtifies, Debits, vel non debiti ratio, 
in condidithone naturaliter intelligitur; In perſonal actions, the conſideration of what is due or 
not due is to be underſtood naturally. But poſſible it is, That the Lord may be indebted to 
his Slave naturally: As therefore Clients may confer ſomething to the uſe of Patrons, 
and Subjects to the uſe of Kings; ſo we may read of ſome Servants who have out oi 
their own ſmall ſtock contributed ſomething to the uſe of their Lords : As in caſe he be to 
raiſe a Portion for the marrying of his Daughter, or to redeem a Son out of Captivity, or 
upon ſuch like accidents. Ply indulged this favour to his Slaves, That they might 
make their Wills, and give or bequeath what they had got unto any, ſo they were of 
his own Family. Among ſome Nations we read, That a fuller right of acquiring _ 
was granted unto them according to the ſeveral degrees of ſervitude ;, as we have elſe- 
where deſcribed. And many nations have corrected their Laws, reducing their external 
right of Lords over their Servants unto that internal juſtice, which we have heretofore 
expounded : For even among the Grecians it was — for Slaves, being too rigorouſly 
treated, to demand, That they might be ſold. And even at Rome they might ad Statuas 
confugere ;, Fly to the Statues, ot implore the aſſiſtence of the Magiſtrates in caſes of Famine, 
Cruelty, or any ſuch unſufferable injuries done them. And this alſo is now allowed, 
though not in the ſtrictneſs of right, yet as proceeding from the goodneſs and humanity, 
and ſometimes ſuch as may be in equity due; as, That after long and very hard ſervice, 
they haverewarded that ſervice with liberty. So faith Ulpian, After that Captivity by the 
Law of Nations came to be in force, manumiſſion became a courteſic. An example 
whercot Terence gives us: 


I hou waſt my Slave, till I enſranchix d thee, 
Becauſe thou didſt thy duty cheerfully. 


In ſome places it is cuſtomary to ſet a Slave at liberty if he can procure 7 times as 
[ 


equent ule, 


much as he was bought for. Salvianus obſerves, that in his time it was of 1 
at 


That Sct vants, though not of the belt, yet at leaſt not of the worlt kin's of ſervitude, 
were rewarded with liberty. And as he adds, Were permitted to carry away with them 
whatſoever they had got in the time of their ſer vice. Whereot we have many examples yet 
extant in our Martyrologies. And here I cannot but commend the generoſity of the 
Hebrew Law, which commanded, That the Servant having ſerved ont his time prefixt, ſbonl Deut. 15. 13. 
be altogether free, and that he ſhould not go away empty handed : That is, as their cuſtoms 
expound it, That his Giſts ſhould not be leſs worth than thirty Sicles, (which in our Mo- 
ney amounts to about three pounds ten ſhillings.) Againſt the contempt of this Law, the 
Prophets do bitterly complain, The like doth Plutarch of Cato Major, for ſelling his Cap- 
tives, who bad faithfully ſerved bir until they were a.moſt worn out wth Age, forgetting the 
common condition of mankund. 


But here falls in another Queſtion, namely, Whether a Captive taken in a juſt War VII. 
may lawfully make his eſcape? I do not ſpeak of him that for ſome particular fault of his Whether Cz- 
own had deſerved to be deprived of his liberty; but of him ho in the publick diſcharge pries may fx. 
of his duty falls into this calamity : Whercunto the beſt Anſwer is, That he ought not; 
becauſe as | have ſaid, by the general conſent of all Nations, upon the account of the Ci- 
ty he owes his labour. Which notwithſtanding is ſo to be underſtood, unleſs to avoid ſome 
intollerable cruelty he be enforced fo todo, 


We have elſewhere ſtarted another Queſtion, Whether or no, and how far forth, the VIII 
Children that are born of ſuch Captives are by an internal Right bound to him whoſe Whether they 
Bond men the Parents are? Which Queſtion in regard of the perſons ſo taken in War, that are born 
cannot be well omitted. For if their Parents did for their own crimes deſerve to be put —_ * 
to death; Children that were expected to be born of them are bound to ſerve for giving 15 — 
them their lives, which otherwiſe they had never had. For otherwiſe alſo even for want r. 
of Food and Rayment their Parents had power to have fold them for Slaves, as we have 
elſewhere ſhewed. Such a Right it was that God himſelf gave unto the Hebrews, over 155. 2. . . 
the Children of the Cannanites. So for the publick Debts of a City, Children already born, peut. 15. 1 2- 
as being a part of that City, may ſtand no leſs obliged than their Parents. But for thoſe that 
are unborn, this reaſon ſuſſiceth not, but ſome others arc requiſite : As the expreſs conſent of 
Parents, together with the ncceſlity of nouriſhing them, and that even for cver ; or for at- 
fording them aliment, and that ſo long only until their labour ſhall fully fatisfic the charge 
of their maintenance. If any Right beyond this be given to a Lord over ſuch Children, 
it proceeds from the too great indulgence of the Civil Law to the Lords themſelves, 


But in ſuch places where this Right of making Men Slaves is not in uſe, there the beſt IX. 
way is to exchange Priſoners: And next to this is to relcaſe them paying their tanſoms, what may b* 
which likewiſe ſhould not be over great but moderate; Neither can any man ſet down done where 
a certain rate; but common humanity inſtructs us that it ſhauld not be fo exceſſive as 3 
that the Priſoner being releaſed ſhould thereby want neceſſaries: which are allowed by tn de. 
the Civil Law, even unto ſuch as through their own peculiar fact are fallen into debt. 

In other places the ranſome of Priſoners is prefixt, either by mutual covenants, or by 
the cuſtoms of the Countries. Amongſt the Græcians of old, the ranſome of a common 
Souldier was Mina, a Pound, that is of our Coin about three pounds two ſhillings and 
ſix pence. We nowa days require for every Souldier a Months pay. In the War be- 
tween France and Spain in /taly, the ranſome of every Horſe. man was the fourth part of 
a Years pay, unleſs he were a Captain or ſome other eminent Commander, or that he was 
taken in a juſt Fight, or at the ſtorming of a Town, as Mariana teſtifies. Plutarch te. Lib. 27. c. 18. 
cords it of the Corinthians and the Megarenſes, That the War between them was proſecuted Queſt. Gree: 
mildly, and as it became Neighbours and Kinſmen, If any man were taken Priſoner, he that 
took him entertained him as his gueſt, and taking his word for his ranſom diſmiſt him 
friendly: whence aroſe the name Af, for one that by the courteous uſage of his Enc- 
my taken in the War, makes him his friend. But much more magnanimous was that of 
Pyrrhus, ſo highly extolled by Cicero : 


No wealth I ah, nor ranſome will I take, 
*T1s Steel, not Gold that muſt the Victor make * 
Vet, whoſo after Fight ſhall chance to live, 

To him his liberty II freely give. 


Pyrrhus thought no doubt that his cauſe was good; but yet he was content to reſtore 

them to liberty, whom ſome probable reaſon had induced to fight againſt him, The like 

Act of Cyrus, Aenophon highly commends : As Polybius doth that of King Philip: And Cyropah.t. 2. 

Curtius that of Alexander: Plut arch alſo * the ſame of King Prolomy, and of Deme- p;,, pon. 
XX 2 metrius, 
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trius, that they ſtrove whether of them ſhould excel, not ſo much in Arms, as in cle- 
mency and benignity towards the vanquiſhed. And Dromichares King of the Geres, ha- 
ving taken Lyſmachus Priſoncr in War, entertained him friendly as his Gueſt; and un- 
derſtanding by the King how poorly, and yet how obligingly the Getick Nations lived, 


he choſe ever aſter rather to make them his Friends than his Enemies. 
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ſingle perſons, is ſo much more being done to a Nation or any parts of it; by 

how much the good or evil that is done toa multitude, is more notorious 
than the ſame done to particular men, Surely by a juſt War, as other things, ſo alſo the 
Right of ſoveraignty over the pcople, and the very Right that the people have in the Go- 
verument may be lawfully acquired ; that is to ſay, ſo far as the greatneſs either of 
the puniſhment due to their crime, or of ſome other debt doth warrant it. Where- 
unto we may add ſo far as is necellary to ſecure the Conquerour from ſome great and im- 
minent danger that otherwiſe may befall bim. But this Cauſe is for the moſt part mixed 
with others, which notwithſtanding as well in making of peace, as in proſecuting the Vi- 
ctory is principally aimed at. For in the other caſes that the Conquerour remits the pu- 
niſhment or debt, it is from his mercy. But that ſecurity which in publick dangers exceeds 
moderation is cruelty. Thus doth Iſocrates adviſe Philip, It will ſuffice thee ſo far to ſubdue the 
Barbarians, that thou mayeſt ſecure the Peace of thine own Country, 

That which Saluſt records of the Ancient Romans is worthy of our imitation, name- 
ly, that they were ſo Religious, That they they took, nothing away from the conquered, but 
the licence they took, to do them wrong, And in another place he tells us, That wiſe men 
male War for Peace ſake, and ſuiftain labour in hopes of reſt; Sapientes pacis cauſa Bellum 
gerunt, & laborem ſpe otii ſuſtentant. Not much diſcrepant is that of Ariſtotle, The 
end of War is Peace, as the End of Motion is ret. To the ſame purpoſe is that notable 
ſaying of Cicero, Bellum ita ſuſcipiatur, ut mbil alind niſs Pax queſita videatur; War 
ſhould be ſo made, as if” nothing elſe were thereby intended but Peace, And in another place, 
War ſbould be undert aken for this cauſe only, that we may live in Peace and not be injured, 
Nor is this much different from what our Chriſtian Divines teach us, The end, ſay they, 
of War us to remove thoſe things that diſturb Peace. Before Ninus his Raign, Kings were 

udious to preſerve the bounds of their own Empires, but not to enlarge them. Thus 
eMlexander wrote to Artaxerxes the Perſian, Manendum cuique #1 tra fines ſuos mibil novan- 
do , Every King onght to confine himſelf within his own Domnions , and not encroach upon 
anothers ; neither ſhould man, out of an uncertain hope invade the right of another, but - 
reſt contented with his own. All Kingdoms were at firſt limited with their own bounds, 
neither were Kings fo Ambitious of Empire to themſelves, as of glory to their Peo- 
ple; and f they did make War it was not for Dominion, but for the honour of the 
Conqueſt, Now unto this Ancient Cuſtome it is, that St. Aug. laboured as much as in 
him lay to reduce us, Let Princes (faith he) conſider, that it belongs not to good Kings to 
take pride in the enlargeins their Dominion: ; for as he there adds, Major eft fſelicitas 
dicimam habere concordem , quam malum ſubjugare bellantem ; It is greater happineſs to have 
a good Neighbour that is peaceable, than to ſubdue a bad one that is troubleſome. Upon which 


account it was that St Cyril commends the Hebrew Kings who always contented _ 
caves 


W HAT in equity is requiſite, or in humanity commendable, being done to 
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ſelves with their own bounds, without encroaching on their Neighbours; which was the 
very fin for which the Prophet Amos did fo ſeverely reprove the Ammonites. 
Neareſt unto this original draught of innocence, comes that prudent moderation uſed III. 

by the old Romans : What, faith Seneca *, had our Empire been, had not a wholeſome pro- Winch may ve 

idence taught us to intermix the Conquered with the Conqueronrs ? Our great founder Ro- done ener by 
3 A . — Nr g& interwixing 
mulus, as Claudius in I acitus tells us t, did ſo prevail by his wiſdom, that many people, whom the Conque- 
the riſing Sun ſaw his Enemies, the ſetting Sun ſaw his Subjects and Citizens, Neither was rors with the 
there any thing that did more ruine the Lacedemonians and the Athenians than this, Conquered 3 
That they always drove away the vanquiſhed as Strangers. Livy informs us that the / 4 74 
Commonwealth of Rome was much augmented by the reception of the Conquered into 3 3 
their City, whereof Hiſtories afford us plenty of examples: As of the Sabines, the Al- i i. * 
bancs, the Latines, and fo of the reſt of the Italian Nation; till at length Caſey firſt 
led the Caules in triumph, and afterwards admitted them to be of his Court and Coun- 
cil. Cerialis in Tacitus thus beſpeaks the Gauls, Te your ſelves are uſually admitted to 
command our Legions; Ye are. they that govern not this only, but others of our Provinces, 
there are no places of truſt from which ye are excluded; wherefore (as he there infers) ye 
ought in all reaſon to endeavour all you can to preſerve that life and Peace; which ye, thong 
vanquiſhed, do equally enjoy with us the Vittors, Nay, which is yet more admirable by 
the decree of the Emperour Antonin, all that lived within the Circle of the Roman 
Empire were made Citizens of Rome, which are the very words of Ulpian: whereupon 
Rome was then accounted, as «Iodeſtinus affirms, Commun Patria; The common City, 
or every mans Country, Whereof Claudius thus, 


Hujus paciſicis debemus moribus omnes, 
Quod cuntli gens una ſumns. 


To th' honour of this Prince it may be ſaid, 
That of the World he but one Nation made. 


Another kind of moderation uſed in Victory, is when the Government is left in the IV. 
ſame hands, either of King or People who hold it before the Conqueſt, Thus Hercu = by leaving 
r 


les belpeaks King Priamns, tug 


| 1 ſhed. 
Hoſtis parvi viitus lacrymis, Sin. Troad. 


Suſcipe dixit, reflor habenas, 
Patrioque ſede celſus ſolio: 
Sed ſciptra fide meliore tene. 


By a weak Encmies tears orc'tane, 
Take, faith he, thy Crown again, 
Aſcend thy Fathers Throne on high : 
But henceforth rule more moderately, 


So alſo the ſame Hercules, having conquered Neleus, gave his Kingdom to 2 eftor his 

Son, Thus the Perſian Kings were wont to leave their Kingdoms to the Kings 

whom they had conquered, contenting themſelves with the bare Victory. Thus did | 
Cyrus to Armenius, Alexander to Porus, And this is it that Seneca highly commends in Dt cim. lib. 1, 
a Conquerour, Nihil ex rege victo preter gloriam ſumere; To take nothing from the Con. © *"' 
quered beſides the honour of the Conqueſt. This is triumph over Victory it ſelf ,, and to de- 

clare that there was nothing to be found among the Conquered worthy of the Conquerours ac- 

ceptance, but the Conque#t it ſelf. Thus Pompey having overcome Tigranes, left him a 

part of his Kingdom to govern, as Extropins informs us. And herein is Antigonus ex 

told by Polybus, That having brought Sparta under his abſolute power, he gave the £4 s. 
Citizens the free uſe of both their Ancient Laws and Liberties; tor which Act his praiſes 

were highly celebrated throughout all Greece. Thus did the Romans give unto the 
Cappadocians whom they had conquered, a power to uſe what form of Government 

they pleaſed ; and many Nations we may read of, which being Conquered, were not- 
withſtanding left free. Thus was Carthage left at liberty ro live under their own Laws, 

as the Rhodians pleaded to the Romans after the ſecond Punick War. And when the Ly lib 34. 
<AEtolians told Quintine, that there could be no firm Peace until Philip of Macedon were 

driven out of his Kingdom: He anſwered, That they were too ſevere in their cenſures, 

as being unmindſul of the common cuſtome of the Romans; who for the moſt part 

Ipared thoſe whom they had in their power, adding this withal, Adverſus vittos mutiſſe- 

mum quemque maximum anmum habere ; That he who was mildeſt towards the Conquered 

Was ever held moſt magnanimou s. 


Sometimes 
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V. Sometimes though the Empire be reſtored, yet the Conquerours ſecurity is alſo provided 
Sometimes by for, Thus it was ordained by Quintins, That the City of Corinth ſhould be reltored to 
keepingof Ga» the Achaiansz but withal, That there ſhould be lefr a Gatiſon in Acrecorinth, which alſo 
. was aftcrwards withdrawn ; and that (baicides and Demetriades ſhould be detained, until 

all fear concerning Antiechus ſhould ceaſe. 

IV. The impoſition of Tribute is oft-times, not only for the defraying the charges of a War 
Sometimes by but, for the mutual ſecurity of both the Conquerour and the Conquered for the time to 
impoſing Tri- come, Cicero, in his Epiltle to his Brother Quntus concerning the Grecians *, writes thus, 
= „ Jt Aſia alſo conſider, That unleſs She be ſecured — Roman Power, She can never be without 
Quintan Fra 4 Foreign War, or Domeſtich, Broils : And ſince this Power that ſecures ber cannot poſſibly ſub- 
tom. fiſt without Tribute, goed reaſon it is that She ſhould be contented, with ſome part of her wealth, to 
Eft. . purchaſe to berſelf perpetual Peace. Thus doth Petilins Cerealis in Tacitus plead for the Ro- 
I. |. 4 mans, with the Lawgres and other Gauls, We, ſay they, though often provoked, yer by the 

Right of Conqueſt do offer wnto you one oily Condition of Peace, namely, That ye pay your Tri- 
bute. For Peace among Nations cannot be defended without Armes, nor Armes without Pay, nor 
can we pay onr Souldiers without Contributions, Hercunto likewiſe we may refer thoſe other 
Lib. 2. 7.14, 4 things mentioned before, where we diſcourſed concerning unequal Laws, as the Delivery 
7. of At mcs, of Fleets, of Elephants, the prohibiting the uſe of Weapons, the raiſing ot 
Armics, and ſuch like, whercby the Conquerour may be ſecured, 

VII But that the Conquerour ſhould leave the Conquered poſſeſt of his own Kingdom, ſtands 
What profit a- not with humanity only, but ſometimes with policy. Among Ns Laws this is com- 
eth from this mended for one, That in thoſe Sacred Rites wherewith they worſhipped their God Terms- 
— nus, he would have no bloud ſpilt; thereby intimating, That nothing could more conduce to 
Roms qa. 1s, Aalaſting Peace between Neighbour Princes, than to content to live themſelves within their 

own Bounds, It was very well ſaid of Florus, Difficilus eft Provincias obtinere, quam face- 
re, viribu parantur, jure retinentur : It ts much more difficult to kgep Provmces, than to make 
them; for — may be gained by force, but they muſt be kept by juſtice. Not much unlike is that 
of Livy, Facilus parari ſinoula quam teners umverſa; Particulars are more eaſily gained than 
Umiverſals kept. Nor that of Auguſt us in Plutarch, It is better to govern our own well, than to 
be poſſeſt of a greater Empire hereunto we may add that Saying of Darins's Ambaſſa- 
dour to Alexander, A foreign Empire is full of danger: Thou wilt find it very difficult to hl 
what thoucanſt not graſp : Some thin s may be eaſily gained, yet not ſo eaſily kept. How ready 
are our hands to catch at that, which when they have, they cannot hold? Which Calanus the In 
Plat. vit. Alex, dian, and before him Oebarus, Cyrus's Friend, did very well emblem out by a dryed Oxe's 
Hide, which being preſt down with our tect on the one ſide, riſeth inſtantly on the other, 
Lib. 27. And Tuus Qnintins in Livy by a Tortoiſe, who whilſt he gathers himſelf up within his 
Val. Max. 4· 1. Shell is ſafe, but as ſoon as he thruſts out any one part he is expoſed to danger. Plutarch 
thus relates, That when the Achaians conſulted about the taking of the Iſland Zarr, he 
diſlwading from it, told them, That it was a dangerous attempt, if like the Tortoiſe 
they thruſt their head beyond Peloponneſas. And herein is that of old Heſiod verified, which 
Platode Lig. 3- Plato likewiſe thus applics, Dimidium plus toto, That ſometimes it ic better to take up with the 
one haf, than to covet the whole, When ſome Nations, as Appian notes, would willingly 
have annexed themſelves to the Roman Empire, they were refuſed : And over other 
Nations they thought it fitter to appoint Kings, than to unite themſelves as Provinces, 
And in the judgment of Scipio Africanns, the Roman Empire was in his time of ſo large 
an extent, that as to eſſect more might well be thought greedineſs; ſo if they could but 
_— they had, they might be abundantly happy. Wherefore that Prayer, whereby 
in their ſolema purgations they invoked the Gods to proſper and enlarge their Empire, 
he ſo changed, that he prayed only, That they would preſerve it in perpetual peace and 
ſafety : which the Emperour Auguſtus thought worthy his imitation; and is therelore com 
mended by Dion, for that he did never attempt any new Conqueſt, eſteeming that which 
he had alrcady got to be ſuſſicient. 

VIIL The Lacedemonians, yea and the Athenians alſo, in their Golden Age, never challen- 
Examples of ged the — Power over any City that they took by War; only they required that 
the change of they ſhould mould their Government according to their own Form. For the Lacedemoni- 

% ans uſed an Ariſtocratical Government, wherein a few of the beſt governed the reſt. But 
— the Athenians uſed a Democratical, whereby the Government was wholly ſetled in the 
Lib. 4 de Rep. People; as Thucydides, Iſocrates, and Demoſtbenes teach us. Nay Ariſtotle himſelf confirms 
cap. 11, lib, g. às much in ſeveral places. T acitas records the like done by Artabanus at Seleucia *, Who af- 
645. 5. ſiened the Government of the Common People to the Noble-men, according to bus own uſe and cu- 
" Ann. . ftom : For he judged it the next way to Liberty to leave it in the People, as to leave it ma few 
Was the next way to Tyranny. But whether theſe alterations in Government do conduce 
any thing to the ſecurity of the Conquerour, is not our purpoſe in this place to deter- 

mine, 


But 


— 
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But in caſe it be not thought ſafe for the Conquerour to leave the Conquered altogether 
free, yet may the matter be ſo moderated, that ct of the Government may be left 
to them, or their King, with a reſervation of ſome other part to the Conquerour. T act- 
tus tells us, That it was the manner of the Romans to make uſe of Kings themſelves as In- 
ſtruments of ſubjection. Antrochus is ſaid to be, Romanis inſervientium Regum ditiſſumus, The 
richeſt of all the Kings that were ſubjelt to the Romans. The like we read in the Commenta- 
ries upon Maſonius, namely, Of ſome Kings that were ſubject to the Romans. So in 
Lucan, 


Atque onnis Latio que ſervit purpura Ferro. 
And every King whom Rome's vaſt Power commands. 


Thus did the Scepter continue amongſt the Jews in the Sanhedrim after Archelaus's confiſca- 
tion. And Evagoras King of Cyrus (as Diodorus teſtifies) told the King of Perſia, That 
he would obey him, but as one King obeyed another. And when Darius was overcome, Alexan- 
der was willing to reſtore him to his Kingdom, but upon this Condition, That he might 
command others, but obey him only. Such —_ there were alſo antiently in Italy, who 
though they ruled others, yet were themſelves ſubject to other Kings. So in eAſchylus 
we read, That among the Perſians, there were, Reges, Regis magni ſubices 1, Petty Kings, that 
were ſubjett to the Great Rings: As there are now allo among the Turks. Now as concerning 
the manner how an Empire may be mixt, we have already treated ; but ſometimes a part 
of a Kingdom being taken away, the reſt is left to the Conquered, as is uſual after the 
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Conqueſt to take away ſome part of the Fields, and to lcave another part to the ancient 3. 


Occupants. 

Vet when the Conquered are altogether deprived of their Empire, may there be left un- 
to them power over theit private Eſtates, and ſome ſmaller things that are publick ; as 
their own Laws, Cuſtoms and Magiſtrates, Thus Philo in his Embaſſy to Caius ſaith, That 
Auguſtus was no leff careful to preſerve the Laws peculiar to every Nation, than to preſcrve the 
Laws proper to the Romans. So we read alſo in Pliny, That in Bubyma, being a Procontu- 
lary Province, the City Anima retained this priviledge, That they governed their Com- 
monwealth at their own pleaſure. And in another place he tells us, That it was granted 
them that they might chuſe their own Magiſtrates, and their own Senate, The City 
Sinope, though under the Perſian Monarchy, was yet permitted to live under a popular 
Government; as Appianus teſtifies, Such another ſhadow of liberty the Grecians enjoyed 
under the Romans. And Cicero confeſſeth, That though the Romans had conquered Cy- 
prus, yet it was not lawful ſot the Romans to call the Cypriots out of their own iftland. So 
likewiſe in Pontus, The City of Amiſenes, by the favour of Lucullus, retained the uſe of 
their own Laws. And the Goths, though they had conquered the Romans yet they, chan- 
ged not the Roman Laws. 

Another favour may alſo without danger be granted to the vanquiſhed, namely, The 
free exerciſe of their Religion, and not at all to withdraw them from it; unleſs it may be 
done by perſwaſion: which, as Agrippa in his Oration to the Emperour Caius proves, is 
both grateful to the Conquered, and no ways prejudicial to the Conquerour. And this 
was it that, as well 7oſeph1s himſelf as, the Emperour Titus objected againſt the rebelli- 
ous Jews at Hieruſalem, That through the Indulgence of the Romans they might exerciſe 
their own Religion with fo great a right and freedom, that they might drive Strangers 
out of their Temple, even with the peril of their lives. But in caſe the Religion of the 
Conquered be falſe, yet may the Conquerour make it his care that the true Religion be not 
oppreſled. As the Emperour Conſtantine did, by weakening Liciniuss Party; and as the 
Francks and other Kings did after him. And although we cannot perſwade them to the 
worſhip of the true God, yet muſt we not drive them from the worſhip of their own. 
For, to uſe the words of Severus, Melius eſt ibi alt coli Deum, quam nulum; Better it 
ij that any God be there worſhipped, than none at all. Thus the Goths in Procopius profeſs, That 
they would not compel any man to embrace their Religion, but leave them to their 
own, 

The laſt Premonition is this, That where the Empire is fully and abſolutely got, the 
Vanquiſhed ſhould be treated with much kindneſs and clemency, and ſo as may 
{ſtand with the mutual good both of the Conquerour and Conquered. (yrs in Xenophon 
bids the Aſſyrians, whom he had overcome, to be of good cheer, for their condition ſhould 
be the ſame as before; for they ſhould only change their King, but their Houſes, Fields, 


Wives, Children, Cc. ſhould as fully remain theirs, as they were before. And if any 
man ſhould wrong either them or theirs, he and his would revenge their injuries. We 
read in Saluſt, That the Romans always ſought to ingage men as their friends, rather than as 

7 ee than in a compulſory obedience. Thus we 


read 


their Slaves ; thinking themſelves more ſafe in a ſr 


X. 
Or at leaſt ſome 
liberty; 


Lib. 10. Ep. 36. 
& 14. L. 3. 
Ep. 113. 


XI. 
Eſpecially in 
Religion: 


XII. 
At ſeaſt to uſe 
the Conquered 
gently , and 
why. 
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Moderation concerning things that have BOOK IIL 


Vit. Ac. 


Cet. lab. 9. 


Lib. 18. 


D. dc capti vii. 


read of the — pn We, ſay they, are of opinion, That our worſt Ene- 
mues may thus be made our beſt F „ net if the one Party thirſting only for revenge, and abu- 
ſong hui good fortune, ſhall endeavour to bind the other Party by Oaths, to Conditrons manifeſtly 
; — 2 OI de) be ſhew no leſf equity in conquering his own paſſions, than 

be did courage in conquering his Enemies uſing bus Vittory with as much moder ation 
as may aud with bis own ſecuruty. Britains in Tacias's days did readily make their 
Levies, pay their Tributes, and perform all Duties cnjoined them by the Romans, ſo long 
as they were not provoked by manifeſt injuries; but ſuch they bare very — Jan 
demiti ut parerent, nomdum ut ſervirent , Being already ſo far conquered as to be Subjetts, but 
not ſo ſar as yet, as to be Slaves, That Pincernas in Levy, who was asked in the Roman Se- 
nate, What manner of Peace it was that the Romans might expect from him? anſwered 
readily, Ss bonam dederitts, & fidam C perpetnam \, fi malam, band dit ur mam: 7 _ 
able { onde, that which was firm and 2 if otherwiſe, not very durable. Adding this 
Reaſon. No Nation, and indeed no man, will remain longer in ſuch a Condition whereof be re- 

pents that be u fallen into, than neceſſuy ſhall inforce kim, So C amullus was wont to ſay, That 
was the moi? liſting Empire under which the Subject li rejoyeed. Thus the Scythians anſwered 

Alexander, Berween the Lord and bis Slave there can be no true friendſkip;, for though they live 

in peace, yet there ſtill remains ſome Rights of War. Thus likewiſe Hermocrates in Diedorus, 

To overcome is net ſo vloriom as to uſe the Vittory with clemency and moderation. Whergunto we 

may refer that excelicnt Saying in 7 acitas, Bellorum egregu fines, queties ignoſcends tranſigitur; 

The effetts of thoſe Wars are notable which are ſhut up with a General Pardon. For as Ceſar ob- 

ſerves, Hac nova fit vincends ratio, ut miſericordia © liber ali ate nos ü ,,; This is a 


new way of conquer ung, when we ſecure our ſelves by our alts of mercy and liberality, 


CHAP. XVL 
Moderation concerning ſuch things as by the Law of Nations 
ba Tenn 


want the bench 


I. That what is taken away by an enemy in an | part of them, if by an wnjuſt War, are to 
unjuſt War, ouch: un equity to be reſtored. | be reſtored to them whoſe they formerly were. 

II. Examples, V. In what ſpace of time this obligation to re- 

III. Whether any thing may be dedutted. | fiutxtion ceaſeth, 

IV. That even a peoj/e being ſubjelted, or any VI. What i: to be done if the Caſe be dubiows, 


OW far forth in a Juſt War things taken away may be his that takes them, 
hath been already declared ; from which are to be deducted ſuch things as are 
received by the Right of Poſtliminy : for theſe are as if they had not been taken. 

But the things taken in an unjuſt War (as we have ſaid before) are to be reſtored, not on- 
ly by thoſe that took — by —— alſo — — ſhall by any means 
come. Nemo Juris ad alum traniferre a ; No man can tranifer 
1 rant ur wry ter = 1 ——— a 
Senece thus briefly ex lains, News poteſt dare quod non babet, No man can grve what be bath 
not. But he that firlt took them had no internal Right or Property in them; wherefore 
neither ſhall he have any that hath no Title to them, but w derives from him. 
Now that Dominion which the ſecond or — ined, we call exter- 
nal; that is, ſuch an ad e that he is where to defended in it, by all judicia- 
ry Power and Authority, as if he were the firſt Owner, But yet, if he plead this Right 
againſt him, from whom the thing wasat firſt unjuſtly taken, he deals not honeſtly. For 
look what Anſwer ſome eminent Lawyers have given concerning a Servant, who being 
firſt taken by Robbers did afterwards eſcape unto the Enemy, namely, That it was 
true that he was taken away, neither was his having been amongſt Enemies, nor that he 
did return back by Poſtliminy , any impediment unto him as to that thing, The very ſame 


- Anſwer from the Law of Nature ſerve concerning him who being taken in an unjuſt 


War, and afterwards cither in a juſt War, or by ſome other means, comes under the power 
of another. For, as to that which we here call internal Right, there is no difference be- 
tween an unjuſt War, and Piracy or Robbery. And according to this opinion did Grego- 
rins Neoceſarienſis frame his Anſwer, being conſulted with concerning the Goods of ſome 
of his Citizens, which after they had been taken away by the Barbarians, were received 
by ſome of the Inhabitants of Pontus. Wherefore 


Le 


CHAP. xvi. no Right by Poſtliminy. 


yoP 


Wherefore things fo taken ought in honeſty and coiicience to be 11 ſtored to their fi: (t 


— 
——— — 


Owners, as being unjultly taken away, which we ſce fre quentiy done. Levy having declared Examples, 
how the Yolſei and A qu had been conquered by Lucas Lucretius Tricipitinut, faith, That L. 3+ 


the ſpoil was brought and expoſed to publick vic in tc Field of are, that every man 
might within the ſpace of three days find out his own, and take it away. The fame Livy 
in another place, having related the Victory got over the Yolſct by the DiCtator Poſthumu.s, 
tells us, That he reſtored 4 part of the ſpoil to ſuch as knew their own, of auctber part where- 
of be made Portſale: And elſewhere he tells us, That two days were allowed for every 
man to come in, and to lay claim to his own Goods, And in another pl Having recited the 
pr, Victory which the Samnites got over the Campanes, wherem there ye tale ſeven thouſund 
our hundred of them Priſoners, and a very greut Booty from their A{ſoctates. He likewiſe tells 
us, That the ri ht Owners were ſummoned by Proclamation to come m by a certain day, to find 
our and receive back their own Gools, The like fact he records of the Romans, For ths 
Samnites, endeavouring to pole themſelves of Interamna, a Colony of the Romans, but not 4- 
ble to keep it, having plundered the ( ity and depopulated the Country, and drromg away before 
them an infinite number of Men, Cattel, and other things; fell unexpettedly into the hands of the 
Roman Conſul in his return from Lucetia, who recovering the ſpoil, and purſuing the Sammtes 
with great Slughter, at laſt expoſed al he had got to open view, ſending out his Edit, That e- 
very man might come in and recciue bis own. The fame Authour ſpeaking of the Prey taken 
by Cornelins Scipio at Ilippa, a City in Portigal, faith, All which being expoſed to view before 
the City, every man bad leave granted to ſearch out and taks awry what wa: his own, the rift 
was delivered to the Queſtor to mag ſale of ; which was preſently donc, and the money droided 4 
mong the Souldiers, So again, aftet the Battel fought by Tins Gracckns at Beneventun, 
The whole Prey, except the Priſoners, was divided among the Sounder; but the Cattel were pre- 
ſerved, which the right Owners bad liberty groen them within: thirty days to find ont and to reco- 
ver, Thelike doth Polybie record of L. A milius, Who having cos quered the Gauls, reſts 
red all the ſpoil to them from whom it hu been taken. Tire very fame doth JH, Af 
and L.adorus te ſtifie of Scipio the Al. can, o having tagen Curth re, i fauded their many 
rich Preſents which the Caithaginians hau caken trom the Citics of Scih, and elſewhere, 
and brought thither: With whom agrees V alerius „v COncer ning the fame Scipto, 
Whoſe hum. init y, faith he, war ſuch, that having taken Ca thage he ſert Letters to all the Ci 
ties of Sicily, That they mr ht by their. *baſadours receive back all the Ornaments of their ſe. 
veral Churches, which the Cart ib. , had taken from them ; winch be aefired them to take care 
of, and to ſet them wp in their former ſlationt. The like t. ſtimony dotu Cicero give of him, 
The Crthaginians, faith he, du formerly prfſef themſe/wver of Himera, ene of the be unt ulleſt and 
belt adorned Town: in Sicily; Scipin eftreemuns it an att werthy of the Roman Preple, teck care 
that, the War bers ended, and Carthage taken, all the ancient Ornaments taken at any time 
from the Sici ia [ould br reſtored unto them. Thus did the Rhodians reſtore four Ships 
to the Athenians, which they had recovered from the Macedonians, who had formerly 
unjultly taken them from the Athenians. So like wife Peucus the Ftolian, as L:ity te. 
cords it, thought it fit that all that before the War began bad been the XArolians, thou'd 


Lib. 15. 


Lids 24 


He] J. 2. 

Plat. Aeg. 
Apptan Pants 
Lid. , fo 1. * 
6. 

Or at. Fr. 


Lid. 33+ 


Lid 31. 


be reſtored unto them: which Ti) s Nuntius did not deny, had the demand been only of £19. 33- 


Cities taken in War, and had not the tolians firſt broken the Laws of friendihip. Nay 
even thoſe Goods that were at firlt confecrated tothe Temple at , which afterwards 
their Kings made their own, the Romans cauſcd to be reſtored to their former condi- 
tion, 

But what if ſich Goods ſo taken ſhall come unto us by way of Commerce, may we not 
charge him ſrom whom they were taken with ſo much as they coſt us? We may, as we 
have already ſaid *, fo far forth as the recovery of the puſle ſſion of things ſo © efperately 
loſt, would probably have coſt him from whom they were taken. And it the charges 
may be required of him, why may not our labour and peril alſo be valued , as if a man 
ſhould recover ſome precious Jewel of another mans out of the Sea, by diving unto the 
bottom ? Very pertinent unto this is the Story of Abralumu's return from the Conquelt of 
the five Kings, Reduxit omnes illas res, He brought back, all thoſe tu, faith Atoſes (+, e.) 
which the Kings had taken away. Neither can we refer that Offer which the King of 55 
dome made unto Abraham, of reſtoring the men, and deraining the Gods to himfelf, to 
any other cauſe than this, That thoſe $ ſhould be the reward of his pains and peril. 
But that Abraham refuſed to take any thing to himſelf of the Prey, was an A gument 
of his, no leſs picty than, magnanimity; which was very well obſerved by Veel, on 
the fiſth Chapter of Damel. Nevertheleſs, of the things fo recovered, he gave the tenth 
to God, as being due to himſelf by the reaſon of his nece ſlaty charges, and ſome portion 
thereof he was willing ſhould be given to his Companions. 8 Ambroſe, ſpeaking of this 
generous fait of Abrabam, ſaith, The reward which be refuſed from men ke recerved from God. 
And Sulpitius ſpeaking of the reſt of the ſpoil, faith. That Abraham reſtored it to thaſe from 


whom i wat taken, Not much inferior to this of eAbrabam's was that —— of 
Yyy 1824517 


Kras. fo 12. 
- 


III. 
Whether 437 
thing way be 
de ducte d. 
® Libs 2. c. 10. 
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Lib.6.c.4.n.1 Pittacus the Mytilenean, recorded by 


Sce above conſent of s 
14. Seft. 6. 22. ku Vittory, by receiving 


Tag 
ji Iv. As things taken in an unjaſt War are to be reſtored to their right Owners, ſoa people 
Mt people or or any part of a people ought to be reſtored to him or them who had the Right of Go- 
any part of yernment over them, or even to themſelves, if before — unjuſt force was uſed againſt 
them, to — them, they were a free people. Thus we read of the exiled Sagunt ines, That after fix 
— Years they were reſtored by the Romans 580 Anthony in the War of Caſſiw ſet at liberty 
* 1;». lib. 2 all thoſe were made Bondmen, and commanded their Goods to be reſtored unto them. 
——lib.73- Thus alſo was Calatravia reſtored by the King of ( aſtile and others to the Souldiers, from 
1 whom the Moors had before taken it . And io allo was Strium taken and reſtored in Ca- 
ä ulla time, as Livy teſtifies . The «Agmere and Aelis were likewiſe reſtored to their Ci- 
Ch. 10.Sc&, 6, ties by the Lacedemoniaes. The Cities of Greece, which had been ſubdued by the Mace- 
* Liv. lib. 34- donians, were (ct at liberty by Fa Who in the Treaty he had with Anriochas's Am. 
baſſadour, inſiſted on this as a Point of Equity, That the Aſian Cities, which were called 
by Greek Names, ſkould be reſtored to their liberty; which Scicucus, the Great Grand- 
father of Antiechbas, had taken by force, and which afterwards, being loſt, were re-taken 
by the ſame Antiochus : For, faith he, theſe Grecian Colonic: were not ſemt imo Folia and lo- 
nia to be enſlaved by the King ; but for the encreaſe of the Greek, Race, and to propagate that 
ancient Nation throughout the World, 


V. It is ſometimes queſtioned, How long a time is required before this —_— to reſti- 
whar time tution ceaſeth ? But this Queſtion, if it happen to ariſe between Subjects of the ſame Em - 


obligat9® pire, is beſt determined by their own Laws f that is, incaſe thoſe Laws will admit of this 
ety Internal Right, and not of that only which is External: which by a prudent inſpection in- 
to the words and purpoſe of Laws may be collected. But in caſe it be between 

ſuch as are Strangers tocach other, then it muſt be determined by a le conjecture of the 

Lib. 2 6.4 1 whereof we have ſufficiently ſpoken as far as is fit for our pur · 


VI. But if the Right of War be ambiguous, it is beſt to follow the Advice of Au 
What i the Sicyonian (as King Ferdinands did *) who in part perſwaded the new Occupants to ac- 
Right cept of preſent money, and to yield up their ſions ; and in part perſwaded the an- 
Ly | _ -—m©——— their rather than to hazard the recovery 
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CHAP. XVII. 


Of Neuters in War. 


I. From Neuters nothing i to be taken away, | Il. Examples and Precepts of ſuch abſtunenc*, 
but in extreme neceſſity 3 nor then without | III. What the Duty of Neuters ave to ſuch as 
reftoriag the fir | value, ae at Wor, 


becauſe againſt the ſe it is plain, That War hath no Right at all ;, yet fecivg thet From Neuer; 
many outragcs are committed, and many injuries done againſt ſuch, if Bot detcis, * * — 
(by reaſon of the War) upon pretence of neceſſity; it will not be much amiſs briefly to 1 ne 
cp at here what hath « ſewhere been delivered more at large. In the firſt place therefore — 4 
we muſt remember, That it is required that that neceſſity that gives us a kind of Right to * Book 2. Ch. 
that wich is properly anothers, muſt be extreme ; Secondly, That there be not a like ,I. Seck. 10. 
cclity the right Owner of the thing; Thirdly, If there be ſuch an extreme neceſſity, 
it is p/ata that we ought to take no more than what out preſent neceſſity requires. As for 
example, If the bate cuſtody be ſufficient, we ought to forts the uſe; if the uſe be neceſ. 
ſary , we ought to forbear the abuſe ; if the abuſe be hecc flat y, we ought to give the full 
value of it to the right Owners. 

eAoſe: being neceſſitated to paſs with his Iſraelites through 7/4, promiles firſt to Il, 
paſs only through thei: High-ways, and not to hurt either th+ ir Fields or Vineyards ; and Examples of 
in caſe they ould want watcr, they would pay for it. The famous Generals, both of — 
the Greeks and Romans, did the fame. The Greeks in Xewophon under Clearchns promiſe — 
the Perſians, That in paſſing through their Country they would offend no man. And if 
they migut be ſupplicu with nec lat ies for their money, they would not forccably take ci 
ther Arat o. Drink from any man. Thus did Dereylleacs pai with ber Army through Countries N 
that were quiet, without offence given to the Provinctals, Livy teſtiſies the fame of King Per. 
Jers, That be pH A vis own Domenions thronrh Phthiotis, Achata aud Thellaly, without ary 
damaze or my done ts the Country t hren b which be paſt. The fcit fame doth Platarch teſti- 
he concerning the paſlage of tie Army led by Ae the Spartan into Puloporneſus, It was a 
pleaſant Spec uc le, faith he, to ail the Crtres of Greece to fee bow ernily and moffenfrocly they 
marcbed, and almoſt withenr noiſe. The like Teſtimony doth be give to Tuns Quintin Flt 
minus, Thus Yelieqrs writes of Salla, That be led bis Army through Calabria and Apulia mts 
Campania, ſo orderly, 2 with ſac h ſin ul ur cave of ther Fruit, Frelds, Cities ard People, as Li 2 


6 & Hough it may ſeem impertinent here to treat of ſuch as ate not concerned in War, J. 


of be bad come inte Italy, not as ce meditating rer, but as 4 Peace-maler. Tully Speaking ro Lige Man 


of the Great Pompey, Nith thus, Whoſe Legions came wits Alia ſo woſfenſvely, that neither the lia. 
hands of þ great a multitude, nor the print of their feet, were obſerved to bart 4 y that le Plat. Pong 
peaceably. And unicrflanding that ſome of his Souldicrs bad misbehaved themſelves in 

their March, S. gallus Gladus cor um impeſint, quod qu em cuſtodilſer, 1 pumebatur , He ſealed 

up their Swords in their Scabbay ds, which Seal whoſoever brake was ſeverely prmifled. Fronti- Lis. 2. 
unt thus teltifics of Donn, That berg about to ruſe new Forts and Caſtles upon the Fran- Strat. c. 2. 
tiers of the Ubi, be canſed all the Frans growmy wit hun the places which be ntcrnded to int rem h, 

to be firſt apprized and paid for, and thereby got himſelf fo great a fame for bis Juſticc, that eve- 

ry man was willwns to truſt him. So likewiſe Lampridues Concerning the Parthian Expedition of 
Alexander Severus, tells us, That bis Army was ſo well dijciplucd, and bore fo great 4 reve 

rence to bis Perſon, thut they ſeemed rather Senators than Souldiers, For the Tribunes were fo 

ready, the Cyptains ſo modeſt, and the Souldiers themſelves ſo friendly, that the (unt pee pie 
whereſoever be came, for theſe many and great benefits they recerved from hum, bonoured bum a; 

aGod, The Panegyrilt, ſpeaking of the Goths, Vandals and Alanes that ſerved vader 

the Emperour Theodoſine, faith, That in that Army there were no ſach tumults, nor ſuch confi 

frons, nor ſuch robberies commutted, as were among the Barbarians, but if at any time there hap 

pened to be a ſearcuy of proviſion, they ſuſt amed it patiently, leſſening every mans dimenſum or 
propertion, as either their numbers encreaſed, or ther Stores decreaſed ',, which very praiſe Cu 

dan gives unto Side: 


T ant a ques, taxtiſque metus, Servator haue fi, 
Te moder ante ſuit, null ut Vinea furtts 
Aut ſeges erepta fraudaret Meſſe Colomum 
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The Army thou in ſo much awe didſt leave, 
That no mans Vineyard was of Fruits bereav'd, 
Nor Farmer of his Harvelt hopes deceived, 


Concerning the ſingular modeſty of the Goths in their Wars, we find many rare teſti- 
Lib. 5. 19- monics in Caſſiodore, but cſpecially in the twenty fifth Epiltle of the eleventh Book, 
£46. 11. & 13 where he brings in the Emperour giving his charge to his Souldiers, Te ſhall deſtroy 
neither the Corn nor the Meadows in your march towards us ; but ye ſha!l haſten hut her without 
giving offence to any, that ſo your acceſs unto ur may be acceptable, who for this very reaſon 
de freely nndergo the whole charge of the War, that ſo you may preſerve the reputation ye 
have gained by your civility, unblemſhed. The like teltimony doth Suidas give of Beliſa- 
Procopiur. ries, whoſe admirable Diſcipline is ſo celebrated by Procopins (as being both his Com- 
panion in Arms, and a witneſs and ſtrict obſerver of all his Actions) whoſe excellent 
ſpcech to his Souldiers, as they were marching into Africk, is worthily recorded by 
Gotd J. 3. Procopus in the firſt of his Vandal Wars. But that which he records of him in the 
third of his Gothicks, deſetves to be here inſerted, whoſe words ſound to this ſence , 
So great was his care of Hnsbandmen, that no violence was at any time offered unto them, 
Hit Belitarius was their General; but on the contrary, the Provincial grew rich whither- 
ſoe ver he came with Ins Legions ; for they ſold them neceſſaries at their own rates, and when 
the Corn grew ripe, bi: care was doubled, that the Horſe-men ſhonld not ſpoil it, nor were any 
of his Souldiers permitted to pluck, ſo much as an apple from the trees. The like Diſcipline 
Lib. 9. Gregorar extols among the Venetians , Where juſtice and magnanimity ſeemed to contend 
for maſtery, no man being permitted to ſtraggle from the Army , or to take away any thing 
but what he bought with hes money: which might eaſily be done where there was plenty 
anmimy pz Of Proviſion, the Army well paid, and a ſtrict Diſcipline conſtantly obſerved, whole 
catorim tellus Principal Law is, That the Countries with whom we have Peace ſhould not be waſted. Where- 
non debet cal- fore, ſaith Pliny , did the Roman Generals make it their greateſt care in their Wars that 
8 there ſhoul il be freedom of commerce? Whereunto Caſſiodore gives this anſwer , Ut habeat 
' oo Nat. l. „les quod emat, ne cog at ur cogitare quod auftrat; That what the Souldier wants he may buy, 
+C 1 46. which otherwiſe he ſhould be enforced to ſteal. Vopiſcus brings in the Emperour Aurelian 
1. giving this charge to his Souldiers *, Nemo pullum alienum rapiat; Let none of you 
* Yopiſ. lib. 18. preſume to take away a ( hic ken or. a Sheep of another mans; let none of you preſume to trample 
Auel. down the Corn, to pluck, a Grape, or forceably to require {rom any man either Oyl, Salt, or 
Wood, Cc. So likewiſe in Cuſſiodore, Vivant cum Provincialibus, jure ciuili; nec inſoliſcat ant- 
mus qui ſe ſentit armatim : Let the Souldiers live with the Provincials according to the rule; 
of the Civil Law ; neither let them grow mſolent becauſe they know themſelves to be armed, 
for the ſhields of our Army ought to protect our friends in Peace. Appolite whereunto is 
that of Xenophon, No City that is at Peace can be compelled to give us any thing againſt their 
will, By all which wiſe precepts, we may the better underſtand thoſe cautions which 
the great Prophet gave unto the Souldiers, who demanded of him what they ſhould do, 
Luke 3. 14. Like 3. 14. namely, Offer violence to no man, accuſe no man falſly, and be content with 
> — _ : your wages. Where, by the way we may obſerve, that the words here tranſlated accuſe no 
defrand no nan, May as well be tranſlated (as it is elſewhere) Oppreſs no man, or, Defraud no man, 
man. as will appear by the Greek Verſion of the fame word, Fob 35. 9. and other places. 
Plal. 118. 121. And by the vulgar Latine, Lale 19. 8. Agrecable whereunto is that of Aurelian in 
Prov. 14. 33. V. opiſcus, Let the Souldier be content with his allowance, aud let him chuſe rather to enrich him- 
. tr, H with the ſpoil of his Enemies, than with the tears of Strangers. T here are many excel- 
lent Penal Laws in Gregory Turonenſis to this purpoſe. That of Frederick the firſt, un- 

ther thus tranſlates, 


Exped. |. 6. 


Si quis pacifice plebis villaſue domoſve 
Uſeri, abraſis ſignabitur ora capillis, 
Et pulſus caſtris, poſt verbera multa recedet. 


Who peaceful Countries waſte or Houſes burn, 
B'ing branded in the front with Hair all ſhorn, 
And ſmartly whipt, ſhall from the Camp be turn'd. 


Neither is there any reaſon that any man ſhould think that theſe things thus generouſly 
ſpoken cannot be done; for neither would ſo holy a man as St John was, adviſe, nor 
ſo many wiſe Law makers command that which they believed to be impoſſible. Belides, 
what we have ſeen done, we muſt needs grant may be done; but that it hath been 
done we have already proved by many examples. Whereunto we may add that nota- 
An Appletree ble one of Frontinus (recited out of Scaurus) Of an Appletree hung full with fruit, which 
in a Camp. happening 
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happening to ſtand within the compaſs of ground whereon the Camp was that day pitche, 
was the next day, the whole Army being gone, left with all her fruits wntoucht, And that 
exemplary puuiihment taken by Niger on a Soulvicr of his, for but taking away of a 
Dunghil Cock, as it is related by Spartianus. Levy having declated how diſſolutely 
the Roman Souldiers lived in their Camp at Sacro, when ſtraggling from the, Camp 
by Night, they robbed and pillaged the Countrics round about that lived at Peace : 
Adds this as the Cauſe, That all things were done loofly and licentiouſly, without or- 
der or military diſcipline. Another notable place we find in Livy to this purpoſe, 
where deſcription is made of Philips march through the Territories of the Denthelate, 
Theſe (ſaith Livy) had been Philips Aſſociates, but yet the Macedomans preſſed by want, waſt- 
ed their Country as if it had been the frontiers of their Enenues, robbing and pullaging every 
where as they went, firſt great Houſes and ſmall Villages, afterwards laying waſte ſome Towns, 
to the no little ſhame of the King, who from all parts heard his friends and confederates implo- 
ring in vain the Gods and hum for redreſs. Pelignus we find branded by Tacitus with in- 
famy, for that he did more hurt to his Friends than to his Enemies. And the Vitel- 
lian Souldiers were notorious throughout all Jay for their ſloth and Thievery, and 
for this cavſe were only terrible to thoſe that entertained them. And here I cannot 
but inſert the opinion of ſome Divines which 1 conceive to be very right, namely, 
That the King who pays not his Army, ſtands obliged not to the Souldiers only, but 
to his Subjects and Neighbours for the injuries they ſuſtain by them, who without pay 
cannot live, but by rapine and plunder. . 

On the other ſide, it is the duty of thoſe that are not concerned in the War, todo 
nothing whereby he that foments an ill cauſe may be ſtrengthened, or whereby he 
that moves in the defence of a good cauſe may be hindered, according to what hath 
been alrcady faid : But where the cauſe is doubtful, to ſhew themſelves equally civil 
to both parties, whether it be by ſuffering them to go through their Country to paſs 
and repals with theic Legions, or by not relicving either, being cloſely beſieged. The 
Corcyrenſes in Thucydide; tell the Athenians, That it concerned them if they would 
be t ht Neuters, neither to ſuffer the Corinthians their Enemies, nor themſelves 
to raiſe forces in Artics. For this, due Komans objected againſt Phi, that he had 
doubly violated his League with them; firlt, in wronging their Friends, and again, 
in aſſiſting their Enemies with Men and Money. The very ſame objections 7. Quentin 
makes in his Treaty with Na, Thou ſay'ſt (faith Quimtius) that thou haſt not directiy 
violated thy league with us: How often ſha/l I convince thee that thou haſt ? I ſhall not uſe more 
arguments, but ſhall draw to this iſſue ; By what means thinkeft thou may friendſhip be bre- 
hen ? certainly by theſe two chrefly ;, if thou perſecuteſt our Aſſociates 4s thine Enenues, or 
jeineſt thy ſelf with our Enemies agawmiſt us, Agathias tells us, that he is an Enemy who 
doth that which plealeth an Enemy. And Procopius reckons him to be in the Enemies 
Army, who ſupplies the Army of an Enemy with tzings properly appertaining to War. 
Queen Elizabeth tells the Hlanſetowus, complaining that their priviledges were broken 
by her ſcizing of ſome hulks carrying warlike proviſions into Spain, who had then o- 
pen War with England, That th: right of neutrality is in ſuch ſort to be uſed, that 
whilſt we help the one we hurt not the other. And ſo on the contrary, as Amalaſantha in 
Her Epiſtle to Juſtinian pleads, He is a friend and companion, who though he ſtand not im 4 
readineſs to fight, yet readily aud openly ſupplies us with all things requiſite for War, Of the ſame 
opinion was Demoſthenes of old, Qui ea facit aut machmatur quibus ego capi poſſim, cti- 
amſi nec feriat, nec jaculum emittat, hoſtis mihi eſt ,, He that makgs or contviveth ſuch things 
whereby J may be taken, though he neither ſtrikes me, nor throws a dart at me, us mine Ene- 
my. Al. Acilius tells the Epirots, who though they ſent no ſupplies of Souldiers to 
Autiochus, yet were accuſed for ſupplying him with money, that he knew not whether 
he ſhould rank them among Neuters or Enemies. And L. efmilius the Pretor te. 
proves the Tejs, for that they had victualled the Enemies Fleet, and promiſed them 
wine; addiffg withal, that unleſs they did the like for them, they ſhould be held as 
Enemies. We ſhall conclude with that of Auguſtus Ceſar recorded by Plutarch, Paris jus 
amittit Civitas, que hoſtem recipit; That City hath loſt its right to Peace, that recerves and 
protecti an Enemy. It would be very commodious for us therefore, if ſuch a League 
could be made with both parties engaged in War, that with their conſents we might 
ſit ſtill as wellwiſhers to both ; — yet, that it may be lawful forꝰus to perform the 
common duties of humanity to either of them. So Livy, Pacem, quod medios decet ami 
cos, optent; Bello ſe non interponant: It behoves thoſe that are friends to both parties, to en- 
deavour to make Peace, but not to engage themſelves in Mar on either ſide. Archidamus 
King of Sparta perceiving the Elians inclining to take part with the Arcadians, wrote 
an — unto them, wherein were contained theſe words only, zanty iovxls, It is good 
to be quiet. 
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CH AP. XVIII. 
Concerning things privately done in a publick War 


I. Whether it be lawful to hurt 4 / . 
nemy privately, explained by a diſtinthon, 

I. What they may lawfully do againſt an Ene- 
my by internal juſtice, that make War at their 
own private charge (1. e.) as Prevateers ; 
forſt in reſpect of the Enemy 

HI. Secondly in reſpett of the State or City 


IV. What the Laws of Chriſtian Charity re- 
quire of them. 

V. How a private War may be mixt with a 
publick 

VI. Unto what he ſtands obliged, who without 
order dammifies an Enemy, explained with 
a diſtinttion. 


under whom they fight. 
HAT we have hitherto ſaid doth moſtly appertain unto ſuch as have the 
ſupreme Authority in an Army, or unto ſuch as are to ekecute publick 


\ Y commands. Now we are to ſee what in a publick War may privately be 
done, whether we reſpect the Law of Nature, Nations, or the Divine Law. Cicero in the 


* firſt of his Officesrelates, that when Marcus the Son of Cato the Cenſor, had liſted himſelf 


in the Army under Pompilins the General, that Legion in which he ſerved being disbanded ; 
yet he for the delight he took in Arms, continuing ſtill in the Army, Cato wrote to 
Pompilins, deſiring him in caſe his Son would continue there, to give him a ſe- 
cond Oath; adding this reaſon , becauſe the former Oath being with that Legion dif- 
charged, it was not lawful otherwiſe for his Son to fight the Enemy. Whereunto the 
ſame Cicero adds the very words of Cato recited out of his Epiſtle to his Son, wherein 
he adviſeth him, To take beed how be engaged in Battel, for that it was not lawful for him 
to lull an Enemy being then no Souldier. So we read in Plutarch of one Chryſantas a 
Souldier under Cyrus, who having his Sword liſted up to kill his Enemy, and hearing 
the Trumpet ſound a Retreat, withdrew his hand and would not hurt him (as if it were 
only the neceſlity of obeying his General, that could juſtiſie a Souldier in killing his 
Enemy, without which it would be no better than Homicide.) Seneca tells us, That 
that Souldier is wſcleſs that neplefts the ſound of a Retreat. Now they that conceive this to 
proceed only from the external Right of Nations are miſtaken. For if we reſpect that 
Right only, it is lawful for any man as to poſſeſs himſelf of his Enemies Goods (as hath 
been ſaid) ſo to take away his life alſo ; for by that Right, Hoſtes pro nullis babentur ; 
Enemies are not reckoned as men, This therefore that Cato adviſeth , proceeds from the 
Roman Military Diſcipline, which provided, That he who being a Souldier obſerved 
not the word of Command, though the ſucceſs were good, ſhould notwithſtanding be 
put to Dcath (as Aodeitinus obſerves :) But he that without order or command ſhould 
engage in fight with an Enemy, was fo underſtood as if he wilfully diſobeyed his Ge- 
nerals command; as we arc taught, as well by the ſeverity of Manlius to his own Son, 
as by the like proceedings of Epaminondas againſt his. Becauſe in caſe ſuch things may 
raſhly be done, it may happen that Souldiers may ſometimes deſert their own ſtations z 
which licence encreaſing, the whole Army or ſome part thereof, may happen to be unex- | 
pectedly engaged on terms very — * which by all means is to be avoided : which 
is the reaſon why eAc:idus Caſſus palt the ſentence of Death in the like caſe, Evenire 
pot aut ut efſent inſudie ; It might have ſo happened, faith he, that ambuſhes had been laid to 
the deſtruttion of the Army. And therefore Saluſt in his deſcription of the Roman Di- 
icipline, tells us, That in War, as well they who contrary to command had - fought 
the Enemy, as they who being called back, made not their return in time, were frequently pu- 
miſhed, A certain Spartan being juſt about to kill his Enemy whom he had in his Power, 
hearing the Trumpet ſounding a Retreat, ſuddenly ſtaid his hand, giving this reaſon for 
it, Prafettis parere ſatins eſt quam hoſtem occidere; Better it is to obey our Commanders 
than te kill our Enemy. And PFlutarch gives this as the reaſon, why he that is diſmilt the 
Army, hath no Right to kill an Enemy, becauſe he is not bound by any Military Laws, 
which they that age to fight the Enemy are obliged to obſerve. Epitterus in eArrian, 
reciting the ſact before-mentioned of Chryſantas, adds, Tanto illi potius videbatur Ducts 
nam ſuam voluntatem exequs ; That he thought it much better to execute the commands of 
s Captain than to humour his own paſſion. But if we reſpect that Right which is inter- 
nal and natural, it ſeems lawful in a juſt War for any man to do thoſe things where- 
by the innocent party may reccive benefit, ſo as he exceed not the juſt meaſure of ma- 
king War : not that it is lawful for him to make any thing that he takes from the E- 
pemy his on; for to him there is not any thing owing, unleſs baply it be in the na- 
ture 
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ture of a puniſhment, which he exacts by that Right which is common to all man 
kind, which in what meaſure i is by the Evangelical Law reſtrained, may eaſily be 
underſtood by what we have faid above. Now a command in War may be cither 
General, or Special: General as when in a tumult among the Romans, the Conſul 
cryed out, Qui Rempublicam ſalvam us unt, me ſequantur ; Let them that wiſh the ſafety of 
the Commonwealth follow me. Nay, ſometimes this power of killing is granted to every 
. beyond what is done in our own defence, if it be expedient for the publick 
afcty, 

A ſpecial charge or command to kill an Enemy may be given, not only to them 
who receive pay, but to thole who go to War on their own charge; or (which is yet 
more) who adminiſter upon their own charge a part of the War, as they that build, 
ſet out, and maintain men of War at their own private charge, who inltead of pay, 
gain to themſelves hatſoc vet they can take from the Enemy, as is elſewhere decla- 
red : which how far it is agreeable to that which we call internal juſtice, is worthily dif 
puted. This juſtice hath reſpect, either to the Enemy, or to the City, with which we 
make our Contract. From an Enemy, the poſſeſſion of all things that may conduce to 
the maintenance of the War, may for our own ſecurity be taken away, but this mult be 
under a condition of reſtitution z but the Dominion or property in thoſe things mult 
be no farther retained , than will ſerve to compenſate the coſts and damages which 
that City that maintains the War hath been at, either from the beginning, or in the 
proſecution of the War; whether the things ſo taken, belong to the Commonwealth 
that is at enmity with us, or ſome private Citizens thereof, though haply of themſelves 
they are innocent but the goods of ſuch of their Subjects as are nocent, or in actual 
Arms againſt us, may be taken and detained by way of juſt puniſhment, Things there- 
fore taken from the Enemy may be theirs, who at their own charge maintain part of 
the War in r:{p:Qt of the Fremy, fo far forth as to ballance their damages and ex- 
pences, with tome allowance for the peril they undergo, which alſo ought to be valu- 
ed by equal A bitrators, 

But as tote Zity with w:i003 we contract, the ſame will be internally juſt, if at leaſt 
there be an quali; in the Contract, that is, in caſe the charge and peril we undergo, be 
but equivalent to tne Body we take ot may hope to gain. But if the Booty hoped for, 
do in value ſurmount the charge and danger, the overplus ought to be reſtored to the 
City; juſt as he that buying at a low prize, the caſt of a Net, which though uncertain, 
yet is calily made, and yet of great hopes (if it anſwer his expectation, is bound to 
give to him with whom he did contract, ſo much as to make the ballance even.) 

But ſuppoſe that what we do thus take, be no more than what in ſtrictne ſs of juſtice 
we may keep, yet may we thereby break the bonds of charity, wherein, as Chriltians 
we ſtand obliged; as incaſe it appear, that the Booty fo taken, doth not impoveriſh 
the Commonwealth or the King that maiatains the War, or thoſe particular perſons 


that arc in actual Army againſt us; but rather ſuch particular perſons as are innocent, ho 


likewiſe are thereby reduced into ſo miſerable a condition, that ia caſe we ſhould caſt thoſe 
who are privately indebted unto us into the like, we ſhould be thought unmercifully 
cruel, Whereunto if we likewiſe add, that the ſpoil we take from theſe, contributes 
little or nothing, either to the finiſhing of the War, or to the enſeebling of the Enemics 
ſtrength, it will eaſily convince us that it would ill become an honeſt man, much leſs a 
Chriſtian, to make an advantage to himſelf by the ſole infelicity of the times. For which 
very thing it was that Plutarch ſo highly blamed Craſſus, ſaying, Pleraque horum ex igne 
belloque rapuit , nihil magis lucro habens quam communes calamitates; The greateſt part of 
Whoſe riches he gained by Fire and by War, raiſing his private fortunes by nothing more than 
by wr, calamity. | 

ut it ſometimes happens, that by the occaſion of a publick War there ariſeth a pri- 
vate, as if a Man fall by accident amongſt his Enemies, and is thereby in danger of his 
life or Goods, in which caſe, ſuch means as we have already granted *, may lawfully 
be uſed in defence of our lives and fortunes. We read that ſometimes in War, private 
profit is warranted by publick Authority ; as when a man having ſuſtained ſome extra- 
ordinary damage by the Enemy, obtains of his Prince a Commiſſion to repair his ioflcs 
by what he can get from the Enemy, which alſo is to be limited in the ſame manner, 
as pledges, and ſuch like things are that are left in gage. 

But in caſe any Souldier or others, ſhall in a juſt War ſet fice to an Enemies Houſe, 
or deſtroy his Fields, or commit ſuch and ſuch like Acts, whereby the Enemy is dam- 
nified without ſpecial order or command from his Superiours , whereunto we muſt add, 
unleſs it be in caſe of neceſſity, or for ſome other juſt cauſe, That man according to 
the opinion of our beſt Divines, ſtands obliged to make ſatisſaction. I have here added 
what they have omitted, unleſs it be for ſome other juſt cauſe ; becauſe if there be a- 
ny ſuch cauſe, he may haply be beund to anſwer for it to his own Prince or — 
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whoſe Laws he hath tranſgreſt ; but not to his Enemy, to whom he hath done no wrong. Not 
much unlike was that Anſwer which a certain Carthaginian made to the Romans, who 
demanded, That Hamnbal ſhould be . to them — 1 — not to diſpute with 

, Whether Saguntum were beſieged by the private com of Hannibal, or by the publick 
2, the Carthaginian Senate ; but whether it were juſtly or unjuſtly done, for it —— 
unten only to call bum to an account, being our Subjelt, whether be did it by bis own eAuthority, 
or by ours, This only concerns you to enquare, Whether it were lawful to be done by that League 


which we have made with you. 


CH AP. XIX. 
Concerning Faith to be kept between Enemies. 


I. That faith is to be kept with all ſorts of E. 
nent 


1. 

II. The Opinion, That faith is not to be kept 
with Thieves and T yrants, refuted. 

III. This Argument, That ſuch deſerve puniſh- 
ment, as. being not conſider able when 
we treat with them as ſuch. 

IV. Nor will it avail to urge, That the promiſe 
was exterted through ſear, if be that made 
the promiſe was not himſelf affrighted ; 

V. Or if the promiſe were confirmed by Oath, 
_ with men ſuch 4 viel ation i not pun ſh 
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VI. This futed to rebelhons Subjet; in Armes 

VII. A notable difficu/ty handled, concerning 
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2 Where it in ſhewed, 
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X. How the Government of a State may be 
changed. 
XI. That by the Law of Nations the exceptions 


of ſear ain not to a ſolemn War : 

XII. This to be underſtood of ſuch a fear as is 
ac Z l by the Law of Nations. 

XIII. That faith is to be kept, even with ſuch as 
are perfidious : 

XIV. But not if the Conditions are not fulfil- 
led ; Or if either Party refuſe to ſtand to any 
part of the Arreement : 

XV. Nor of the thing promiſed be counterbal- 
lanced by a juſt Debt: 

XVI. Though that Debt be due upon another 
account; 

XVII. Nor if the Promiſer be otherwiſe damni- 
fied to the likg value : 

XVIII. Or of the value of the thing promiſed 


be duc by way of puniſhment. 


to be kept w® 
Enemies of all namely, Concerning the faith which Enemies ought to keep one with another. It was no- 


IX. Ora 77 be made to 4 third Perſon on the XIX. How theſe tabę place in War, 
f 


behalf of ſuch Subjetls, 


W 


E have already ſhewed, What and how much may lawfully be done in War, 
imply and init ſelf conſidered, We are now to conſider what and how 
much may be done, as conſidered in relation to ſome foregoing promiſe, 


by Sia, an Italian Poct, concerninga Roman Conſul : 


mus ille 
Aline, ci emum primumque tueri 
Inter Bella 
He Generals the beſt praiſe deſerves, 


amongſt 
Who firſt and laſt in Wars his faith preſerves. 


Xenophon in his Oration concerning y gras from his Example concludes thus, So great 
and excellent a thing it us for every man, but eſpecially Generals, to . juſt, and to be ſo accounted 
in the perſormance of their Oaths and Promiſes. So Ariſtides, In the preſervation of Peace 
and of all other publick 1, they are ever moſt to be regarded that are moſt juſt. There 
is no man, as Cicero well obſerves, but approves of and commends that aſſection of mind 
by which no profit is ſought after, bur rather faith is preſerved againſt profit. It is the 
publick faith only, as Q the Father rightly obſerves, that makes Truces even a- 
mong armed Troops, and that conſerves the Right of ſurtendred Cities. Faith, faith the 
ſame 3 is the ſtrongeſt and moſt indiſſolnble Bond of humane Society. Sacra laus fidei 
inter Its reput ation u great, even Enemncs, Fides ſanctiſſimum humani — 
Qoris bonum; Fab, ſaith Seneca, is the moſt precious Ornament of the rational ſoul, the beſt 
gift that God beſtom upon Men, the ſtronge#t ſupport of humane Society, It is the Cement that 


binds 


— 
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binds vp all Traffick and Commerce between man and man, 


Qua ſine non Tellus Pacem, non A quora norunt, 
Juſtitiæ Conſors, tacitimmque in pettore Numen. 


without her 
No Peace is firm either by Land or Sea, 
She's Juſtice's Mate, an inward Deitie. 


The Romans placed her in their Capitol next to Jupiter himſelf; and deſervedly, for a great 
cauſe of their proſperity may be attributed to their faith, which they religiouſly kept both 
with their Friends and Enemies. Though all other Laws ſleep in War, yet muſt Faith and Ju- 
ſtice be ſtrictly obſerved, ſaith Ambroſe. Of the fame mind was St Auguſtine, Fides quando x,, 209. 40 
promutitur etiam hoſts ſervanda eſt, contra quem Bellum geritur; When our word is paſt, it muſt h. 
be kept, though with an Enemy, againſt whom we wage War. Fadera juraſtis, dexteras dediſtis, 
qua etiam inter Hoſtes valent; Te have ſworn Leagues with us, faith Archelaus the Philoſopher Appiane civil. 
in Appian, Te have plig hted wnto us your Faith, all which are in force even among ft Enemies. 4. 
For in being Enemies they ceaſe not to be rational men, but by being men cndowed with 
reaſon they are capable of a Right by virtue of a promiſe. Camillus in Livy profeſſeth, That 
there was between him and the Falics ſuch a Society as was common with all Mankind 
but even from this common Socicty of diſcourſe and reaſon, there naturally ariſcth that ob- 
ligation from a promiſe, whereof we now ſpeak. Neither muſt we think that becauſe (as 
many Authours hold) it is lawful, or at leaſt blameleſs, to deceive an Enemy by falſchood ; 
therefore by a parity of reaſon the ſame may be done, though we have given our faith. 
For the obligation of ſpeaking truth proceeds from a caul- long preceding any War, and 
which may haply be in ſome meaſure relaxed by War; but a promiſe doth of it ſelf 
confer a new Right: which difference was clearly diſcerned by Ar:/tor/e, who treating of 
veracity thus diltinguiſheth, I ſpeak, not of him who ſpeaketh truth in ordinary Contratt, and A. 
greements, and in thoſe which appert am unto Fuſtice and Iujuſtice; which are indecd Branches of 
another Vertue. Parſanias, ſpeaking of Philip of Macedon, gives of him this Character, 
No man, faith he, can well ſtyle him a good Smperour, as being (1ndeed) always regardleſs 
of his Oaths, though made by the Immortal Gods, and upon every ſlight advantage fanbleſs in bus 
promaſes ,, ſo that, though a King, no man was leſs to be believed, enher upon his Word or Oath, than 
bimſelf. The like teſtimony doth Yalerius Maximus pive of Hannibal, namely, That as 
profeſt an Enemy as he was to the people of Rome ard all the Italians, yet was be a much greater 
Enemy to fanh and ſincerity, rejoycing always in falſhood and lies, as if they bad been com- 
mendable Vertues ; whereby it came to paß, That whereas he had otherwiſe bequeathed unto the 
Word an honourable memory of himſelf, he hereby left it diſput able, Whether his Faces did not exceed 
bis Vertues. Thus the Trojans in Homer, being prick*d in conſcience by reaſon cf their perti- 
diouſncls, condemn themſelves: 


rumpentes Faedera ſucra, 
Tur at amque fidem, puonamus ; non quibus fas eſt, 


— — 


# 


Breaking our ſacred Leagues, and Faith, though ſworn, 
We fight gainſt thoſe who ſuch falſe Dealings ſcorn. 


Neither, as we have alrcady ſaid *, may we admit of that of Cicero, N pla nobis Societas II. 
cum Tyr anns, That no Soctety is to be held with Tyrants, No, nor of the ſame Cicero, Pirata — 2 be 
non eſt perdlucllium numero , cum hoc nec fides eſſe debet, nec jusjurandum commune; A dr” 
Pyrate is not to be reckoned as any mums particular Enemy, with whom neither faith nor common Tyrants. 
Oath is to be kept. Nor that of Seneca, who ſpeaking of a Tyrant, faith 4, All Obligations to * Lib. 2. 6. 3. 
him are cancelled, if he cut off from that which is the common Ripht of all Mankind. From Sec. s. 
which impure Fountain proceeded that errour of Michael Epheſis , who taught, That it was 22 7. de l. 
not Adultery that was committed with the Wife of a Tyrant. Non putans Adultcrimm 44 g. Nich. 
Uxorem Tyranni polluere; ſicut nec homicidium, Tyranu:m occidere : Suppoſing it, faith Seneca F, + Selin excerp, 
no Adultery to pollute the Wiſe of a Tyrant, nor Murder to kill him. Thus Iulius Clarus con- 4+ 7: . 
ccived that a Woman who ſtood out- lawed might be lain withal, without being puniſhed 15 
as an Adulterer. And thus did ſome of the Jewiſh Doctors maintain the like errour“ 8. 
concerning Strangers *, whoſe Marriages they reckoned as none at all. But Pompey finiſhed * x, cui bin. 
a great part of that Naval War which he made againſt Pyrates, by covenanting to preſerve Gerſon. in Le- 
their lives, and to aſſign them a Country wherein they might live without rapine. And *. 2% 10. 
of Didius we read, That he was condemned as perfidious, for breaking faith with the Cel- 
tibrians, who- lived by robbery. Ceſar alſo in the third of his Civil Wars, writes of a 
compoſition made by the Roman Captains, with the Tories and Renegadoes, who lay 
lurking in the Pirenæan Mountains. Now who can fay, That ſuch a compoſition _ 

222 made 


— — 
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made is not binding? Tis true indeed that ſuch ents do not produce fo friendly a 
Communion, as that which the Law of Nations hath introduced between Enemies engaged 
in a Solemn andJuſt War : But yct, being men, it may induce ſuch a Communion as natural 
Right affords them; as Porphyry rightly argues, which is ſufficieat to prove that ſuch Con- 
tracts are to be performed. Thus did Lucullus keep his faith given to Apollonins, who was 
Captain of the Rencgadocs ; as Diodorus records. And thus did Auuſtus pay the ran- 
ſome impoſed on him by Crecara the Thief, being by him apprehended, rather than he 
wou'd ſatisſic his word; as Do teſtifies. 

I ut let us now ſce what more probable Argument than thoſe brought by (icers may be 
This Oby#i- produced. The firſt whereof is this, That ſuch as are notoriouſly wicked, and arc no part 
on. That fect "> 1 Civil Society, may by the Law of Nature be by any man puniſhed, as we have elſe- 
where ſhewed, but they that may lawfully be puniſhed, even with death, may alſo be 
ed. lawfully diſpoiled of their Goods, and diſpoſſeſt of their other Rights: as the ſame Cicero 
Offic. ih, 3. well objerves, Non eſt contra Nut ur am ſpoliare cum ſi poſſis, quem boneſlum eſt necare ; It is 

yo violation of the Law of Nature to deſporl hum of hui Goods if we can, whom it is lawful to hull. 
hut among thoſe things herein he claims a Right, even thoſe which accrew unto him by 
virtue ol any promiſe that is made to him, may be included; and therefore even thoſe, 
by way of puniſhment, may lawfully be taken from him. Whereuntol anſwer, That all 
this may be very true, if we did not knowingly treat with him as ſuch : But in caſe we 
treat with a Thief, as ſuch, we are fo tobe underſtood as if we were contented to remit the 
puniſhment due, as to that offence; becauſe, as we have elſewhere ſaid, promiſes are al- 
ways to be taken in ſuch a ſenſe, as that we make not the act void. Thus the old Pimp in 
Terence, 


Leno ſum, ſartor; Pernities communis Adoleſcentum ; 
Pernurns, Peſtis \, tamen tibs a me nulla eit orta imjuria, 


A Bawdlam; Youth's Common Peſt, tis known; 
Ferjur'd; yet wrong by me Thou halt had none. 


It was no ill Plca then that Nabis (in Livy) made, when his tyranny was objected againſt 
bim by Nuntius Flammins, Concernng the name Tyrant, 1 anſwer, That whatſoever 1 am, 1 
am the very ſame I was when thou, © Titus Quintius, entredſt in Lear ue with me, And by 
and by, Theſe things, whatſoever they are, I did when ye contratted friendſkip with me. 
Whereunto he preſently adds, S. quid ego em, miks inconſt antiæ mee ; cum vo! mutet, 
vobis weſtr« ratio reddenda eſt : If 1 had changed, I eng li to have given the reaſon of my incon- 
fancy; but ſecing it is you that change, you ought to grve the reaſen of yours, Not much unlike 
unto this is the Anſwer that Pericles in Thucydides gives unto his Subjects, Our Confederates 
we ſhall permit to enjoy their own freedom, and to love by ther own Laws, if they did ſo when; 
they firſt entred into League with ws, 

Iv. Another Objection may be made, which I have heretofore hinted *, namely, That he 
Fear not to be that by fear hath extorted a promiſe, ought in Juſtice to releaſe the Promiſer; as havin 
objeted,if the by his injuſtice damniſicd him, that is, by ſuch an act as is repugnant both to the nature o 
«nee humane Liberty, and to the nature of the act it ſelf ; for all promiſes that bind ought to 
— be ſtce. This, though in ſome caſes true yet, is not to be extended to all-promiſes that 
* 16. . c ff. are made to Thieves, for that the Promiſed be bound to tree the Promiſer, it is requiſite 
$ 7. that he to whom the promiſe was made ſhould have extorted the promiſe by an unjuſt fear - 

But in caſe a man ſhall come and promiſe to pay the ranſome of his Friend, and thereby 

deliver him out of Bondage, he is bound to perform it ; becauſe there was no impreſſion 

- — this man, who in the behalf of his Friend came voluntarily to make this 
atract. 

V. Whereuvnto we may add, That he that is compelled, even by an unjuſt fear, to make a 
What it the promiſe, may be obliged to perform it, if he confirm that promiſe with an Oath ; for 
promiſe were thereby (as we have ſhewed before) he ſtands bound, not unto men only, but unto God, 

dy Oath. againſt whom no exceptions can be admitted. But true it is notwithſtanding, That by 

ſuch a ſole promiſe, though confirmed by Oath, the Heir of the Promiſer ſtands not obli- 
ged ; for thoſe things only deſcend to the Heir which by the original Right of Domini 
on may paſs from man to man in ordinary Traffick. But thoſe things that are due unto 
God, cannot, as fuch, be included amongſt theſe, Moreover, here we muſt again re- 

14. 3- & 4- 5 peat what we before delivered, That if a man do haply break his faith with a Thief, wie- 

* ther ſworn or unſworn, he ſhall thereby incur no puniſhment amongſt other Nations : For 
generally all Nations, in deteſtation of theſe men, whom they account as common ene- 
mies = — Society, ate pleaſed to connive at whatſoever is (though unjuſtly) done a 
Bait them. 


Dut 
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But what ſhall we ſay concerning the War that Subjccts make againſt their King, or a- 
yu ſuch as have the Supreme Authority ? Though they may haply have a cauſe not in it 
cif altogether unjuſt, yet that they can have no Right to act by force againſt their Prince, we 
have clſewhere ſhewed*. But yet. it ſometimes ſo happens, That either their Cauſe is ſo noto- 
rioully unjuſt, or their obſtinacy in reſiſting ſo great, that it may be ſeverely puniſhed. 
But yet, if they be treated with as Rebels or Traitors, and therein any promiſe made unto 
them, the puniſhment though juſtly due for their Treaſon ought not to be pleaded in Bar to 
the —ů — of that promiſe. For ſuch was the piety of the Ancients, that they durſt 
not break their faith, nonot with their very Slaves; as may appear by the Lacedemonians, 
who were generally believed to have been juſtly puniſhed for putting their Tenarenian Pri- 
ſoners to death, contrary to their Covenants. And it is likewiſe obſerved by Drodor:s, 
That the faith given to Slaves in the Temple of the Palici was never broken by any of their 
Lords. Neither will any exceptions of fear be allowed of in this Caſe, if the faith given 
be by Oath confirmed : as we may collect from M. Pompomus, the Tribune of the People, 
who being bound by Oath, punctually performed what he had, though compelled by fear, 
promiſed to L. eAanius. 

But a greater difficulty than any before mentioned may ariſe from the Legiſlative Power, 
and from that ſupereminent Right of Dominion which every City hath over the things of 
their Citizens, and which is exerciſed in its name by him who hath the Supreme Power 
therein: Which ſupereminent Right, if it extend it ſelf to all that is the Subjects, why 
ſhould it not likewiſe unto that Right which ariſeth from any promiſe made in War? 
Which beiag granted, then it ſhould ſeem that all ſuch Promiſes and Agrecments may be 
null'd, and fo all of concluding a War, unleſs by Victory, would be loſt. But on 
the contrary, we mult obſerve, That this ſuperlative Right is not fit to be put ig execution 
promiſcuoully, at all times; but ſo far forth as it is commonly expedient to the preſervati- 
on of the publick ſafety in a Government not Tyranaical, but Civil, yea even Regal. Bur 
for the moſt part it is commonly expedicnt, That all fuch Promiſes and Agreements ſhould 
be fulfilled. Very appoſite to this purpoſe is that which we have already written concern- 
ing the defence of the preſent Government; adding thereunto, That where the publick, 
ſafety requires that this Sovereign Right ſhould be made uſe of, ſatisſaction ought to 
he given out of the publick to ſuch particular perſons as ſhall be thercby damnihed, as 
ſhall be hereafter more fully explained. 

Moreover, Agrecments may be confirmed by Oath, and that not by the King or Senate 
alone, but by the whole Body Politick ; as Lyc72us bound the Lacedemonians, and Solon 
the Athenians, by Oath to obſerve the Laws they had given them. And leſt the change 
of Citizens ſhould in time relax the binding power of this Oath, (and fo at length it be 
forgotten ot left arbitrary) this Oath may be every Year renewed ; which if done, 
the Citizens could by no means recede from their Engagements, no thovgh it were for 
their publick profit. For a City hath power to grant away even what is her own. Now 
the words of the Oath may be fo clear and ſo full as not to admit of any exceptions, 
Lege Lezem, que te jurejurando obſtrittum tenct; Read over your own Law, faith LYalerws 
Maximus to the City of Athens, wherennto ye ſtand bound by your Oath. And ſuch Laws 
the Romans held as ſacred, becauſe the people of Rome were obliged by Oath to keep them, 
as Cicero teſtifies. We find in Levya very pertinent Diſcourſe as to this matter, though of it 
ſelf more obſcure, where (as the opinion of the beſt Expoſitors of the Laws) he aſſerts, That 
the Tribunesof the people were —— that is, ſo holy, that they could not be injured 
without perjury. But ſo were neither the «files, Judges, nor Decemvirs ; and yet tFinjure 
either of theſe was puniſhable by the Laws. The ground of which difference was this, Be 
cauſe theſe latter were ht ſufficiently defended by the ſeverity of the Laws alone. But 
that which was in the laſt place enacted by the people was molt inviolable, yet whilſt the 
Law remained in force, no man could pretend to a Right to act contrary tothe Laws. Hut 
that which defended the Tribunes, beſides the Law, was the publick Religion of the Romans; 
for they were all bound by a ſolemn Oath not to offer violence untothem, which they that 
took, could not break without giving a publick ſcandal to their Religion, This light we 
receive from a place in Di Halcarnaſſenſis, where it is thus recorded, Brutus cali, 
the Aſſembly together, propoſed it to the People of Rome, That the T ribunes of the People nu 


thenceforth be rendred yrviolable, not by the Laws only, but by a publick Oath, irhercunto all the 


People gave conſem. And hence it was that this Law was called ſacred. And therefore 
that of Tiberius Gracchas in depoſing Oftavins from the Tribuncſhip, (alledging that 
the Tribunitial Power had its ſanctimony from the people, but not to be exerciſed againſt 
them) was much condemned by all honeſt men. therefore, as | have ſaid, as well a 
City as a King may be bound up by Oath in ſuch Agreements as they make with their own 
Citizens or Subjects. 
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| But yet farther, A Promiſe or Agreement made by Princes or States to their own Sub- 
Or if the pro- jects ſhall be valid, being made to a third perſon, who bath given no cauſe of ſear. But 
miſe be made whercin and how far forth that third perſon may ſtand intereſſed in that 


* te, bei 
wa third par. one of the niceties of the Roman Law, we ſhall not here ſearch into. For naturally & 


oils we onccrnedall men to provide (as much as in them lyes) for the ſafety of others, Thus 


weread, That King Philip having made his Peace with the Romans, bound himſelf by 
promiſe, Not to revenge himſelſ on thoſe Fugitives, who during the War bad ſided with 
the Romans. 


X. But yct poſſible it is, as we have elſcwhere proved, that a State may ſometimes 
Wow the pul» become mixt; and as from an Abſolute Monarchy it may paſs into an Abſolute A- 
nga; + yh riſtocracy or Democracy, ſo alſo it may by Covenants and Agreements be tranſ- 

ve forced from any one of theſe ſimple, into one mixt, of any two, or of all. So as 
they which before were Subjects, may begin to ſettle the Government in themſelves, 
or at Icalt ſome part thereof, even with a liberty to defend and protect their own 
Party by Force of Armes. 


XI. But a Solema War, that is, ſuch a War as is on both ſides publick and denounced, a- 
— frar m2 mong many other things which (by that Right which we call external) it peculiarly enjoys, 
bo 2 hath this alſo, That all ptomiſes made in that War, or that conduce to the concluding of 
Nations, is no it, ate ſo firm and valid, that though they were cauſed through a fear unjuſtly brought, 
Juſt Excepti- yct can they not be null'd or made void without the conſent of him to whom they were 
on, made; becauſe, as-many other things, though in themſelves not altogether juſt, yet are 

by the Law of Nations reputcd ſo, ſo ſear, though it be in either ſide unjuitly cauſed, yet 
ſhall it in ſuch a War by the ſame Law be accounted juſt : Which unlc is gragted, it 
would follow that ſuch ſolemn Wars, which ate indeed but too frequent, could be neither 
moderated nor ended; both which ate very expedient for the conſet vation of Mankind, 
Pe Office. 3- And this we have reaſon to believe is that Right in War which Cicero tells us is to be kept 
* cven with Enemics, to whom alſo it was clſewhere ſaid, That there were ſome Rights 
which an Enemy might retain, though in War, namely, Not ſuch only as arc allowed 
of by the Law of Nature, but ſome ſuch alſo as are introduced by the conſent of Nations. 
Neither doth it hence follow, That he who in an unjuſt War hath extorted any ſuch thi 
may without the breach of picty or honeſty retain what he hath thereby got, or compe 
another to perform ſuch a promiſe ſworn or unſworn. For internally, and in the 
very nature of the thing it ſtill remains unjuſt. Neither can this internal injuſtice of the 
act be otherwiſe removed than by the new and abſolutely free conſent of the Pro- 


miſer. Again, 


XII. Whiereas that fear is ſaid here to be juſt which is cauſed in a Solemn War, it is to be 
This to be underſtood of ſuch a fear as the Law of Nations doth not diſallow : As for example, A 
— 4 — promiſe wreſtcd from an Ambaſſadour that is taken Priſoner, ſhall not yield the leaſt 
5 allowed ty advantage to him that extorts it ; as eAfariana teſtifies. So in caſe any thing be extorted 
the Lam of Na. lt ough the fear of Raviſhmcar, or through any other the like terrour or affrightment, 
tions. contrary to out faith given ; this ought to be judged by the Law of Nature, becauſe the 


Law of Nations takes no cognizance of any ſuch fear. Again, 


XIII. That faith ought to be kept with ſuch as are notoriouſly — we have in a more 


Thar faith is to general Treatiſe already proved: Which alſo we may learn St Ambroſe, which with- 
be kept with out doubt reacheth even unto ſuch enemies as are alt faithleſs. Such as the Cartha- 
the perfidious: g inians were unto the Romans, who notwithſtanding kept their faith inviolably with them. 
Lil, 6.c.6, For, as Valerius Maximus well obſerves, The Roman Senate regarded not what the Cartha- 
bim ams deſerved, but what in boneur became the People of Rome; which is the Teſtimony 
that Saluſt gives of them, In all the Wars, ſaith he, berween Rome and Carthage, rheugh the 
Carthagimans, as well in times of Peace as during t het Traces, commntted many emtr ages, yet 
would not the Romans upon any provecation permit that the like ſhould be done unte them. And 
concerning that fact of Sergins Galba, who, in revenge upon the Portugueſe for ſo often 
breaking their League with him, firſt deceived them with a new League, and then flew 
cight thouſand of them; Appran gives this Anſwer, Perfidza perſidiam ultus, contra Roma- 
nam Dignitatem, Barbaros unutabatiy ; In revenging one treachery with another, be wounded 
the Majeſty of the people of Rome, imitating therein the Barbarians, For which he was af- 
terwards worthily accuſed by Labs, a Tribune of the People, whereof Yalerins e Maxi- 
ms gives his opinion thus, 1; was nor equity, but compaſſion, that pleaded in that ¶ auſe : Fer 
that abſolution which his own innocency could not challenge, was given to bus innocent Babes : 
which alſo is confirmed by Cate, He had certainly died for bis treachery, bad not his own 


tears, and the innocency of his Children, procured his pardon. 9 
0 * 
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But this a ſo we may obſerve, That there are two ways whereby a man, though he 
perform not that which he promiſed, yet may avoid perfidiouſaets, as namely, If the 
Condition be not p ſot med whereupon that promiſe was grounded, or if ſome other com 

lation be made for it; for want of the Condition the Promiſer is not ree'ily diſcharged : 
2 it will appcat by the event, That there had bcen no obligation but what was contract» 
ed upon Condition; therefore that Condition being not performed, there needed no dif. 
charge. Whereunto we may r: fer another Caſe, namely, If the other do not p ſorm 
that which he was firſt bound on his part to fulfil. For the particular Hcads of one 
and the fame Agreement fcern to be complicated each with other in the manner of a 
Condition, as it it had been thus expteſt. Thus will I do, if you do ſo or fo, which he 
hath promiſed. Wherefore Tx#us in his Anſwer to the Albans, calls the Gods to witnef, 


Whether of the two Nation: were the firſt A. greſſors; praying earneſtly, That all the nuſcrie: of 


the War might be fal that Nation, For as Vipran notes, He breaks not the League, who there- 
fore renounceth bis Aſſectates, ; ik they do not perform ſome Articles, whereuyen the League 
was «t the firſt mee. For which Cauſe, where it is otherwiſe intended, it is uſually thus 
expreſt, That if either Party ſhall tramſgref in this or that Article, yet ſhall the reſt re- 
mar firm and vn wel able. 

The orig of compenſation or recompence we have elſewhere declarcd *, namely, 
When we cennot otherwite recover cicher what is our own, or what is jultly owing unto 
us, we ney take away from him that cither detains it or owes it the full value, thereof in 
any thing ele; whence it follows, That whatſoever is aCtualiy in our poſſe ſſion, whe 
ther it be Co-porcal or incorporeal, we may much more lawfully detain and keep, 
Whatſoever the. fore it is that we have promiſed, it is in our power not to pei ſo m; it 
it be of no greater value than that which being once ours, Ie to whom the promiſe was 
made injurioully keeps from us. C pur at io ulli invidioſa ci, %% aut Gratis aut Hui 
temen eſt ratio, That compAarrſe!: 1 fo vo mall odtons , wherein 4 Commun re: &>4 is bad 
to either courteſie or winery. This im a water at Law, faith Seneca, the Del tor doth ſometimes 
caſt the Creditor, when he bath upon ſome other account gt mare from bum than his Pee 4 
mounted unto. For between the Creditor and the Debtor only the Fu: e ſirs u, an equal Arvitya- 


ter, who may ſ to the Creditor, It was thy money that then lateſt, bow ch the then 


I. Land wh thou poſſeſſeſt, but never bowhteſt ? whercfore upon a juſt va'uation, Thon 
that cameſt in a (reditor, Depart hence a Debtor. 

The Caſe is the ſame it he with whom we have todo owes me as much upon any o- 
ther Contract, which | cannot otherwiſe recover but by detaining that which I have 
promiſed to him. In Conirs of Juſtice there are, ſaith Seneca *, ſome ſeparate Actions, 
neither is the form confounded. But thoſe Precedenrs, as it is there faid, arc con- 
tained within certain Laws, which arenecellacily to be followed. One Law is nat mix- 
ed with another. We muſt walk as cvety Law doth lead us. But the Law of Na- 
tions admits of no fuch diſtinctions, namely, Where thete is no other hopes of re- 
covering what is out own. 

The like may be ſaid where he that exacts a promiſe hath dainnified the Promiſer 
to the value of the thing promiſed. Thus the ſame Seneca *, The Farmer is not bord 
to his: Landlerd, thengh Ins Leaſe be not cancelled, in caſe he wilſully trample down bis 
ru, and cut down bus Frut-irees ,, not becauſe be hath recaued what be agreed for, but 
becauſe be hath bindred his Tenant from receivine the Fruits of bis rend, whereby he 
ſhon/d bave paid bis Ret. Where alſo he ſubjoins another Example, Pecus abegiſti, Ser. 
vum occiditi; Thou batt haply driven away bis Cattel , or ſlain bs Servant. And a little 
after, It u lawful for me to compare the good that any man doth me, with the hare that 
be deth me; ans thereby to pronounce my Self bis Debtor, or bim mine. 

Laſtly, Whatſoc ver alſo is due to the Promiſer by way of puniſhment, may be em 
ballanced with what he hath promiſed ; which Seneca in the ſame place thus clcarly 
illuſtrates, Beneficio Gratia debetur, injurie ultis; Thanks is due for 4 courteſie, revenre 
for an injury: If therefore I pay bum no thanks, nor require that pm ment from hun that 
I lawfully might ; there is nothing at all due to cit her, for the one acquits the other. And 
anon, By comparing the good turns I receive with the wrongs I receive, I ſhall cafily d ſceru 
whether I un iudebt ed unto him, or he to me. 

But as whatſoever is contended for by a wager at Law cannot whilſt the Suit de- 
pends be counterballanced againſt that which is promiſed , whether it be the thing 
ſued for, or the coſts and damages ſuſtained in the Suit; ſo neither can the injurics 
that firſt occaſioned the War, nor any of the loſſes or expences which are uſually 
through the licence in War cauſed, be recompenced as long as the War laſts. For 
the very nature of this buſineſs, leſt nothing at all be done, ſhzws that ſer- 
ung a part on either ſide the controverſies of the War, they are agreed. For other- 
wiſe there can be no Agreement fo firmly made, that may not be avo.ded. Where- 


unto may that of Seneca not unfitly be applyed, Our Anceſtors would adnit of no w_ 
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CHAP. XX. 
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Arbitrements, Surrenders, Hoſtages, Pledges. 
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ſeape by flight. tained. 
LV. Whether an Hoſtage may be lawfully LVIII. Hoſtages may ſometimes be principally 
detained upon any other account. obliged, and that one of them 1s not bound 
LVI. Upon the death of him, for whom an | for the fatt of another. 
Hoſt age is given, the Hoſtage is to go free. | LIX. What obligation lies upon pledges, 
LVII. The King dying who ſent the Hoſtage, LX. When the Right of redemption of things 
whether the Hoitage may lawfully be de- engaged, is to be judged as loſt. 


I \ LL agreements between Enemies depend upon Faith, either expreſt gr under- 


The Diviſion ſtood, Faith expreſt is either publick or private. Publick, is cither that gi- 
of Faith in or- ven by ſupreme, or that given by ſubordinate power. That given by the ſu- 
44 what power, either puts an end to the War, or is of ſome force, the War continuing, 
Among thoſe — that conclude a War, ſome things are looked at as Principals, and 
ſome Acceſſaries. The principals are thoſe very things that finiſh it, either by their own 
act, as the Articles of agreement; or by conſent on both ſides, that it ſhall be deter- 
mined by ſome other thing; or by Lots, by the event of ſome Combats, the award of 
Arbitrators : whereof that by Lots is — — fortuitous, the other two moderate 
the caſe by the ſtrength of the mind, or of the body, or by the diſcerning faculty. 
Il. They that have power to begin a War, have alſo a power =] Articles of agreement 
The power to to end it *, for every man is the belt moderator of his own affairs; whence it follows, 
make Peace is that in a War on both ſides publick, the power of making Peace belongs to them 
in the King i who arc entruſted with the Supreme Authority, as in a Government truly Monarchical 
the — > to the King, fo as he be no ways diſabled to exerciſe that Authority. 
* See Bo.z.ch, For in caſe a King be not at Years of diſcretion (which in ſome Kingdoms is deter- 
15. 6 3. minable by Law *, but in others by probable conjectures) or if he be not of ſound 
111. mind, he is not capable of making Peace. The like may be ſaid of a King that is in 
What if the Captivity; in caſe that Kingdom had its firſt riſe from the ſuffrages of the People, 
King be en 1% it being incredible that the People ſhould ever conſent to entruſt their Government 
* Bo. .chz -g. to ſuch hands, as were not at liberty to exerciſe it; wherefore in this caſe alſo, 
24- though not the full power, yet the exerciſe of that power, and as it were the Guar- 
Francis King dianſhip of it is in the pcople, or thoſe whom the people ſhall ſurrogate in their ſtead. 
of France (be- Thus when Rodolſus the Palatine fled through fear into England, and when the Biſhop 
ng — of AMentz. was driven out of his Territories, by the Biſhop of Tryers; neither the one 
Fiſh Empe- dor the other loſt their Electorſhip. But yet as to thoſe — that are privately his 
rour and King Own, a King though a Captive may make any Contract good, after the example of 
ale) his thoſe things that we ſhall ſay concerning private agreements, But what if the King 


calc — — be an exile (as Cumulus was when he lived amongſt the Vejans of whom Lucan writes thus, 


cu) See Lord Vos habit ante Camilla, 
Herberts 15d. ol lle Roma fat.) 


is it in his power to make Peace? yea ſurely, if it appear that he lives free, obnoxious to 
none; for otherwiſe the condition of an exiled King is not much different from that of 
another Captive, a baniſhed man being but a Priſoner at large. Thus Cicero ſpeaks con- 
cerning Regulus, that he refuſed to give his opinion in the Senate; alledging, that ſo long 
as he bound to tris Enemies by Oath, he was uncapable of voting as a Senator. 
But where the Supreme Authority is ſeated, either in the Nobles or in the People, 
it is in the power of the major part of them to make Peace: The Decrees either of 
the publick Senate in the former, or of the Citizens in the latter, being to be pro- 
nounced by ſuch as by uſe and cuſtome have a Right thereunto, according to what 
we have clſewhere delivered, And therefore what is thus agreed upon ſhall oblige the 
whole, yea, even thoſe that diſſented from them. Thus Livy *, Whatſoever is once upon 
a fall debate decreed, is to be defended by all , even by thoſe who had been before againſt it. 
Wherewith accords that of Dionyſinus Halicarnaſſenſis, Parendum eſt his que pars major de- 
erevert ; Whatever the major part thinks fit, muſt by all be obeyed. So likewiſe eAppian, 
Omnes decrets obſequi tenentur, nulla admſſa excuſatione ; What is ſo decreed is by all men 
to be obſerved, no excuſe being admitted of to the contrary, With whom agrees Pliny, Quod 
plaribus placinſſet, cunttis tenendum ;, What pleaſeth the greater part obligeth all: But thoſe whom 
Peace obligeth, ut alſo profiteth ;, Iiſdem & volentibus prodeſt. 
Now let us ſce what manner of things they are that are ſubject to ſuch agreements 
, moſt Kings now a days, becauſe they hold not their whole Kingdoms, nor any part 
of them in propricty, but in reſpect of their fruits and profirs only, cannot by any 
«ena Contract or Agreement alienate them“. Vea, and before they receive that great charge 
Peace. of the Empire upon them (during which time the People are as yet above them) all 
ſach acts of alicnating the Kingdom or any part thereof, may by a publick Law for 
. the future be made abſolutely void, fo that as to what concerns That, they I 
inding 
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binding at ail. And credible it is chat The People were generally thus minded, N 4 
qui ſi 14 id quod intereſt ſalva ſet aclio coutrabents, ſubditorum bona pro debito regis capiremtur; 
Leſt otherwiſe if as to that witch is ſo provided againſt the attion ſhould hold good to the per- 
fon contra ling, the goods of the Subjects night be taken for the Debt of the King : And con- 
ſequent!y this caution of not alienating the Kingdom would be in vain. But that the 
whole Empire may be firmly alienated, the whole body of the People muſt yield their 
conſents, which may quickly be done by their Repreſentatives, which are the three Or- 
ders or States of a Commonwealth; namely the Clergy, Pcers, and the Commons 
But that any part of the Empire may be firmly \alicnated, a twofold confent is requi- 
ſite 3 fiſt of tie whole, but morc eſpecially of that power Which is to be alienatec, 
which cannot be ſevered from the body whereunto it grew againit its witl, This was 
the French Kings Plea why he would not deliver Burgundy as he had upon mis Oath à- 
greed and promiſed. But yct in a caſe of extreme neceſſity, and otherwiſe unavoid- 
able, That very part may firmly conveigh away the Government over tlicmlelves unto 
any other without the conſent of the People; becaule credible it is, that when that fo- 
ciety was inſtituted, this power was referved, But in Kingdoms that are Patrimontal, 
what ſhould hindcr a King from alienating his Kingdom I know not; but yet ſuch the 
caſe may be, that ſuch a King hath no power to alienate any part thercof, as if he 
received the whole as his propricty upon this condition that he ſhould not divide it. 
But as concerning thoſe things which are called the goods of the Kingdom, theſe may 
alſo become the Kings Patiimony two ways, either as ſeparable from the Kingdom, or 
as inſ-paiably united unto ic: if this latter way, they may be tranſcribed, but not un- 
leſs with the Kingdom; if the fo:mer, they may be alienated without ic. But fuch 
Kings, whot. Kingdoms are not patrimonial, can hardly be permitted to alienate the 
Goods of the Kingdom, unlels it evidently appear by fome Primitive Law, or by a 
continued and miutcriuptcd cuſtome that they may Co It. | 

But how fat {orti the promiſe of a King ſnall bind his Subjects and Succe ſlors, hath 
already been declared“, namely, fo far as the power obiigatory is comptehended in that 
Government, Which ſhould be neither infinite nor impaled within in too narrow bounds, 
but to extend fo far only as in probable rcalon it ſhall be found convenient. But in 
caſe tue King be abſolute Lord * over bis People, as having at his own charge con 
que red him, and ſo holds them under a Government merely Deſpotical and not Civil; 
or it he have gained the Dominion, not over their perſons but over their things, as 
Pharaoh bought all that the A gyntians had, for Corn; or as they that admitted of Stran- 
gers into tueir Houſes, to whom they piefcitbe what Laws they pleaſe : if, I ſay, the 
Government be thus abſolute, then it is another thing, For in this caſe, belides that 
Right which is regal, there is an acc.ls o another Right which makes that jullifyable, 
which a bare regal power could not. 

But here there uſually ariſeth another Queſtion, namely, What Right Kings Fave o- 
ver the Eſtates of private men in order to the eſtabliſhing of Peace, as having no other 
Right to that wich particular ij belongs to his Subjects, than what he hath as a King, 
That the tuings belonging to Subjects are under the ſupereminent power of the Com- 
monwealth, whercof they are a part we have already proved, ſo that that Commor- 
wealth, or he that exerciſes the ſupreme power in it, hath a Right to make ute there. 
of, either by even deſtioying them, or by alicnating them, and that not only ina cafe 
of extreme neceſſity, which is even between private men jultifyable ; but when it cx- 
tends even to the good of the publick, which is always to be preferred before any pri- 
vate mans, hy the general conſent of thoſe who ſir ſt entred into civil ſocicty: Which not- 
withſtanding is fo to be underſi ood, that the whole Commonwealth is obliged to repair 
the damages, that (hall bcful any of her Subjects or Citizens, by reaſon of any ſuch 
ſpoil or alienation, out of their publick ſtock, or by a publick contribution; whereunto 
even he who hath ſuſtaincd the loſs, ſhall (if need be) pay his proportion. Neither ſhall 
that City or Commonwealth ſtand diſcharged from this obligation, although at preſent 
it be not able to ſatisſie it; for whenſoever that City ſhall be enabled, tlus leeping ob- 
ligation may riſe up againſt it. 

Neither can | here generally admit of the opinion of aſqus, namely, that the City 
is not obliged to repair the damages of her Citizens ſuſtained by the War , becauſe 
ſuch damages are by the licence of War permitted. For this Right of War hath only 
reſpect to the People of ſeveral Nations as we have elſewhere explained it“; and part 
ly to fuch as were in open hoſtility amongſt themſelves, but not to Citizens amongſt 
themſelves, who being mutually aſſociated, and equally engaged in the defence of their 
City, ſhould in equity eſtzcm every mans to be the common loſs. But yet doubtleſs, it 
may by the Civil Law be ſo ordained, that no Action ſhall lye againſt ſuch a City 
for any damages ſuſtained by the War, to the end that every man may be the more 
watchful and reſoiute to defend his own. 
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IX, Some there are that place a valt difference between thoſe things which belong to Sub- 
No difference jets acco ding to the Law of Nations, and thoſe things which are theirs by the Civil 
— Law, gre ting a larger Right to the King in taking away theſe, without either cauſe 
1} __ ang Or recompence , but not ſo in the former, but crroneouſly. For a Right of Dominion, 

- bowever lawſully gained, hath always by the Law of Nature its proper effects; that 
the Law of Na- is ts fay, that it cannot be taken away, unleſs it be for ſuch cauſes as are naturally inhe- 
„. rent in Dominion it ſelf, or ſuch as ariſe from ſome ſact done by him that is the 

right owner, 

X. Now this care and inſpection that the things of private perſons be not alienated, unleſs 
What i done it be for a publick benefit, appertains to the King and to the Subjects, as that of re- 
by « King, ® pait ing of damages doth to the City, and each particular Citizen: For the bare fact of 
ara « Spc the King, is ſuſhcient to Strangers that contract with him, not only in reſpect of the 
done for apts. preſumption , which the Dignity of his perſon brings with it; but allo in reſpect of 
lick good. the Law of Nations, which permits the Goods of Subjects to ſtand obliged by the fact 

of the King. 

XI. But as to the right underſtanding of the Articles of Peace, what we have ſaid be- 
1 — fore, mult here allo be obſerved *, The more of grace and favonr any Article contains, the 
prening . more extenſevely it ſhould be tan, and the more of rigonr it hath, the more reſtrittreely it 
rides of Peace, ſhould be ume AT. It we look at the bare Law of Nature, the greateſt favour that 
* See Bo. c, can be granted, ſeems to be this, I hat every man ſhould enjoy his own where fore where 
16.$-12- the Articles are ambiguous, ſuch an interpretation ſhould be admitted as may lead us 

to this ſence, That he that undertakes a juſt War ſhould reccive what he fights for, 
together with his coſts and damages; but not that he ſhould get any thing more by wa 
of puniſhment, for this ſavours of rigour which ought to be reſtrained. But becauſe 
a bare acknowledgment of wrongs done, ſeluome procutes a laſting Peace, therefore 
in Articles of Peace, ſuch an interpretation ſhould be admitted, as may according to 
the juſtice of War make the balance on both ſides cven, which may be done two ways; 
cither by an equal compoſure of all ſuch things, as the Sword hath not as yet deter- 
Livy, lib. 34. mined, according to the form of Ancient Right (which are the very words of Ale. 
mppas in his Oration , whercin he diſcourſcth of the ſeveral ſorts of Leagues) or o- 
therwiſc , as the Greeks lay, 1x 7˙ Py e, T hat eV y man ſhould hee what he hat h. 

XII. Of which two ways of paciſicauon, the latter, if the caſe be doubtſul, is the rather 
In dubious ©2- to be believed; becauſe as it is more facile, ſo it requires no alteration. Upon which 
Weg tha. that Of Triphominus ſeems to be grounded, where he faith, That in Peace ſuch Cap- 

ines ſhould tives only ate to return by Foſtliminy, as are comprehended in the Articles of agree- 
remain as they ment; as alſo where he ſaith, That Fugitives are not to be reſtored, unleſs it be fo 
are. expreſly agreed on, as we have already proved by irrefragable arguments. For by the 
See ch d. Law of Arms we may receive ſuch, and muſter them among our own Troops: All o- 
ther things by ſuch an agreement remaining his that at preſent holds them; where the 
word Hold] is meant of « natural not of a civil poſſcſſion ; for in War a poſleſſion 
in fact only is ſuſſicient, neither is any other required. Fields (as we have already faid) are 
then ſoppoſed to be poſſeſt, when they ate ſtrongly ſecured by fortifications; for ſuch as 
are for a while only encampt upon (as in Leaguers or Sieges) are not here to be re- 
Lib. 3- & 6.$. garded. Demoſthenes in his Oration for Creſiphon, ſaith, That Philip made haſt to get 
4 into his poſſe ſſion what places he poſſibly could, as knowing that the Peace being con- 
Lib. 3. 6. 5. .. cluded, whatſoever he could get, he ſhould keep; but things incorporeal cannot be kept, 
4- unleſs cither by the things whereunto they adhere (as the ſervices of Tenants that are 
annexed to Mannors) or by detaining the perſons whoſe they are, that whilſt in a Coun- 

try that is their Enemics, they ſhall not be exerciſed. 
XIII. In that other kind of pacification, whereby the poſſeſſion of things not yet determined 
Of the reſto- by War arc to be rittorod , we are to underſtand, That reſtitution is to be made to 
all thing thofe who he ld the poſſe ion thereof laſt beforc the War began; yet fo, that thoſe pri- 


as re the 


War. vate men that were caſt out, might lawfully appcal to the Judge for either injunction 
or vindication. 
XIV. But if any free People do voluntarily ſubject themſelves to either Party that were in 


This reacheth Arms, this Article of reſtitution ſhall not extend unto them, becauſe it was intended 
not unto fu only to ſuch things as were done either by force, fear, or otherwiſe by ſuch kind of 
fraud as is not lawſully uſed but againſt Enemies. Thus the Peace being concluded 
themſelves. among the Grecians, the Thebans detained Platea, alledging, That they were poſſeſt there- 
bnd. . 3. of neither by force nor treachery, but by the voluntary ſurrender of the Citizens. And in 
another place the ſame Author urgeth, That Platza ought net to be reſtored becauſe it 

Toargd. 5. ſubmitted it ſelf to the Thebans of its own accord, By the ſame Law Niſca was detain- 
ed by the Athenians. And the ſame diſtinction is uſed by Titus Quintius againſt the A. 

f tolians, who urging that the Cities of 7 beſſaly might be ſet at liberty, was anſwered, 

Livy lis 38 That as to the Cities taken by force, that indeed was the Lam; but the Cities of Theſſaly 
dd freely ſubmit themſelves to the Roman juriſdittion. it 


— 
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if nothing elſe be agreed on, yet this in every Peace ought to be preſumed, that XV. 
no Action ſhall be commenced for damages done in War, which is alſo to be underſtood Damages by 
of ſuch damages as are received by private perſons; for theſe alſo are the eſſects of War, if in 
War. For where the cauſe of the War is doubtful, neither party will be willing ſo to a- — 7 be- 
gree as to condemn themſelves of injuſtice. — * 

Yet mult not thoſe Debts, which were due to private men when the War. began, be ac. XVI. 
counted as pardoned : For theſe were not contracted by the Right of War, but forbidden But not thoſ- 
to be exacted during the War ; .and therefore the War (which only hindred the exacting done by pri 
of them) being ended, the Debts remain in force as before. For although it ought not ue perſons, 
eaſily to be believed, That that which was a man's Right before the War ſhould be taken defore the Was 
away, (for for this cauſe chiefly, as Cicero obſerves, were Commonwealths and Cities at py gg, ti. + 
firſt fiaſtituted, That every particular man might be defended in what was his Right) yet 
_ this to be underſtood of that Right only, which ariſcth trom the incquality of 
things. 

But as to puniſhments, it is not ſo; for this Right of exacting puniſhments, ſo far as it XVII. 
concerns thoſe very people or Kings that have contracted Peace, is theretore preſumed to Puniſhmenes , 
be remitted, leſt if any old grudge ſhould remain unforgiven, there could be no firm or if in doubt, 
laſting Peace. Wherefore even thoſe injuries which are as yet unknown to the Party injured, _—_ pub- 
are uſually comprehended in general words; as that fact of the Carthaginians in drown- — 
ing ſome Roman Merchants was remitted by the Romans, before it was made known un- are preſumed 
to them; as Appian tells us. Optime conci iationes que iram & offenſurum memoriam delent, to be remitted. 
Thoſe are the beſt reconcilements that pacifie all anger, and leave nothing in the memory unremit. Dion. Hal, 
ted. For as /ſocrates very diſcreetly, In Pace non decet ante peccata exeqit , After Peace 
is ratified, to revenge former injuries is unſeemly. 

But there is not the ſame reaſon that this Right of exacting puniſhment ſhould alſo be XVIII. 
remitted by private men, becauſe theſe may without War be judicially required ; yet for. Not ſo as to 
aſmuch as this Right is not ſo properly ours, as that which proceeds from inequality, and puniſtiments 
that the very exacting of puniſhments argues ſomewhat of hatred , therefore any flight in. due co privare 
terpret ation of words will ſuffice to ground our conjectu. es, that this alſo was intended e. 
to be remitted. 

Now whereas we ſaid, That the Right which we had, before the War ought not eaſily to XIX. 
be believed to be remitted, this holds very true as to that Right which belongs to private That Right w 
men. But as to that which belongs to Kings and Nations, it will be more calily granted, 4 ub. * 
if the words will but afford us whereupon to raiſe any probable conjectures to that put poſe; — claimed 
eſpecially if it were not a clear, but a controverted Right that was in Debate. For to be- ye me 

. © . War, bur con- 
lie ve that to be done whereby all occaſions of a new War may be prevented, is generous ; troverted, is 
becauſe, as the ſame Dionyſ. Halicarneſſenſis excellently obſerves * , Non tam cogitandum eft de preſumed to 
ſarcienda in preſens amictia, quam id curandum ne Bello iterum implice mur; neque enim ad diffe. d remitred, 
renda, ſed ad auferenda mala convenimus : We are not ſo much to conſider how to piece up 4 Lb. 3. 
broken friendſlup for the preſent, as how to provide that we be not again mtangled in the ſame War 
bereafter. For our main deſign in this Treaty is not to put off the nuſeries of War, but to takg 
them quite away. Which laſt words are borrowed from Iſecrates. Orat. pro pace. 

The Peace being once concluded and ratified, it is expedient that whatſoever is taken Xx. 


away afterwards mult be reſtored z for from thenceforth all licence of War is taken a. Things taken 
afrer the Peace 


way. 
But among thoſe Articles that concern the reſtitution of things taken in War, thoſe in — — . 


the firſt place will admit of a larger interpretation that are mutual, than thoſe that cou- XXI. 
cern one Party only; and next, thoſe that reſpect Priſoncrs are to be conſtrued with more Some cautions 
allowance of favour than thoſe that reſpect things: And among thoſe that reſpect things, concerning the 
thoſe that have relation to Lands ought to be more favourably underſtood than thoſe that — ine of 
relate to Moveables; and even among theſe, ſuch as ate in the poſſeſſion of the Common was taken in 
wealth than thoſe in the poſſeſſion of private men. And among thoſe Articles that com. c , Offic. 1 
mand the reſtitution of things in the poſſeſſion of private men, thoſe are to be taken in 2. 

the larger ſenſe that are poſſeſt under a gainful than thoſe under a chargeable title, as things 

bought with our money, and things held in Dowry by Marriage. 

To whomſoever any thing is granted by Articles of Peace, to him alſo is granted all the XXII 
fruits and profits thereof, from the time of that conceſſion, but not before ; which The prones te- 

uſtus jultly defends againſt Sextus Pompeius, who having Peloponneſus granted unto him, flore2withthe 
— all the Tributes that were in Arrears for ſome years paſt, before the time of that F 

rant, 

The names of Countries are to be taken, as they are at preſent uſed, not ſo much by XXIII. 
the common people, as by ſuch as are learned; for by ſuch only are theſe Affairs ne. The names ot 
gotiated, — 

The aforeſaid Rules are of frequent uſe, as often as reference is had to ſome precedent g fcrence © 
or ancient Agreement, for fo often the Qualities and Conditions, expteſt in that Agree- ſme former 

Aaaaz2 ment Agreements 


— — 
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ment, are ſuppolcu to be rep.a +. And he (hall be deemed to have performed his Agree- 
ment, who was willing to have pc formed it, had he not been hindred by another, inawhoſe 
power it was to obſtruct tbe pertormance of it. 

But whereas ſome art of opinion, That excuſes may be admitted for ſome ſhort delay 
in the performance of «0 Agrecmect, tl. is holds not true, unleſs that delay be occaſioned 
by an un-xpc@ed and uifevoidable hceſſity. That ſome of our Canons do ſeem to favour 
ſuth pw, tions, is no wonder ; ſceing that it is their deſign to perſwade Chriſtians to 
ſuch thing. s promote mutual Charity. But in this Queſtion that concerns the interpreta- 
tion of Age ments, we cuquite, not what is beſt, no nor what either piety or Religion 
require of us but, „hat we may lawfully be compelled unto. All which is to be deter- 
mined by that Jultic „ eternal. 

Put where the Wes il + 4! a doubie ſenſe, that interpretation is moſt to be favour- 
ed which makes again lum «© ar impoleth Laus, becauſe he is uſually the moſt potent 
Party. (The power, faith #/.,-bal, is in nim that gives, not in him that demands Condi- 
tions of Peace.) As in other { untracts that ate doubtſul, the interpretation ought to 
favour the Buyer ;, for the Sclier may blame himſelf that he did not fully expreſs himſelf. 
ut the other, *receiving Conditions in words that will admit of divers ſences, hath a 
Right to accept of what is offered in that ſenſe which is moſt favourable to himſelf, 
Tra mers, tua judicatio eft, faith Plautus;, It is in him to ſet the price that ownes the Goods, 
ln War, he preſcribes firit that is moſt power ſul; but in — Conditions, he firſt 
ſpcaks that is the weaker. So Salla in Plutarch, Eorum eft prius loqu qu opus babent Pace; 
Vittori ſatis eſt tacere: Let them ſpeak, firſt that ſtand in need of Peace; it 1s enongh for the 
Conquerons to be ſilent, 

It it alſo frequently diſputed when a Peace may be ſaid to be broken; for it is not one and 
the ſame thing to give a cauie of War, and to break a Peace. But between theſe two the 
difference is great, as well to require puniſhment from the Delinquent, as to vindicate the 
Faith of him againſt whom the offence was committed in other matters. Now a Peace 
may be broken three ſeveral ways, firſt, By doing that which is contrary to all Peace; ſe- 
condly, In doing contrary to that which is plainly and expreſly ſaid in that Peace; 
thirdly, In doing contrary to that which from the nature of every Peace ought to be 
underſtood. 

Firſt, The Peace is broken when that is done which is contrary to all Peace; as when 
we are invaded by Force of Armes, there being no new cauſe of War ; which if with any 
probability it may be alledged, better it were ſo to underſtand it as if the War were ſim- 
ply unjuſt, than that it ſhould be both unjuſt, and alſo treacherous : Pacem rum non 
n vim di arceet, ſed qui 1 They break, not the Peace who repel force wah 
force, but they who firſt offer violence, Therefore Ammianus, ſpeaking of the Romans, ſaith, 
That they purpoſely gave hack, becauſe they would not be thought the firſt Aggreſſors;, yet aſter- 
wards, being urged therewnto by neceſſity, they gave Battel willmgly. So likewiſe Procepins, in 
that Oration which Armenus makes to Cofroer, They, ſaith he, are not always to be accounted 
the Peace-breakgrs that are firſt in Armes, but they who during the League, are found treac he- 
rous to their ¶ unſcder aten. Thus alſo do the Moors in Procepius, They break,not their League, 
who bemg firſt mjured, ny pany thereof (in vain) fly for ſuctour unto others ; 
but they who firſt wrong theſe whom they owne as their Aſſociates : Neither do they maks God their 
Enemy, who taking nothing with them but their own, fly unto others for protettion ; but they who 
uin other mens Rychts do inforce them into War to defend their own. This being granted 
— — bow examine by whom and upon whom, an invaſion being made, the Peace is dil 
lolved. 

There are ſome of opinion, That if they that ſhall ſorceably invade us were but their 
Aſſociates, with whom we have made Peace, that Peace is broken. 1 deny not but that 
ſuch a League there may be made, not properly, That one man ſhould be puniſhed for the 
fadt or another ; but becauſe that Peace ſeemed not to be fully and abſolutely made, but ta- 
ther under ſome Condition, partly ay and — caſual. And yet that ſuch a Peace 
ſhould be made, unleſs it evidently ſo appear, is credible ; becauſe it is irregular, 
and inconſiſtent with the common deſign of thoſe that make Peace. Wherefore they that 
do * being no ways ale therein by others, they only, and not their Aſ- 
ſociates, ſhall be judged the Peace-breakers; and againſt theſe it ſhall be lawful to make 
War. Contrary unto which, the Thebans did ſometimes plead againſt the, Aſſociates of 
the Lacedemonians. 

But what if they be Subjects that make ſuch an invaſion without publick Warrant or Au- 
thority ? Then we ought to conſider whether ſuch a fact of private men be publickly ap- 
proved of. For the better underſtanding whereof, three things are requiſite (as elſewhere 
we have declared * ) Firſt, The knowledge of the fact; ſecondly, A power to puniſh; 
thirdly, A neglect in them that could and ought to have done it. Their knowledge may 


call be evinced, if the ſact be publick and declared. A power toreſtrain or puniſh it is 
to 
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to be preſumed, unleſs it appears that they are Rebels. The neglect will appear by 
the ſpace of time which Cities uſually take to puniſh Male factors; and ſuch a neglect is e- 
quivalent to a publick »mmand. Neither is that of Agrippa in 7oſephs otherwiſe to be 
underſtood, in lay ing, That the Parthian King had broken the Peace, for ſuffering his Subjett; 
to march armed agamſt the Romans. 

Another Queſtion is here utually ſtarted, Whether the Caſe be the ſame if Subjects take 
Armes, not by themſclves but, under the Command of others. Surely the Cerites in 
Livy do thus excule themfeives t, That their Subjects took Armes without any publick 
Warrant or Commiſſion from them. The like defence do the Rhodians make for them- 
ſelves . But that opinion which ſavours more of truth is, That neither ſhould this be per- 
mitted, und eſs it appear by very probable Ai guments that it bath been otherwiſe cuſtoma. 
rily done, as it is ſometimes uſed now amongſt us, in imitation of the ancient Arolians, 
amongſt whom it was accounted lawful, Ex omn Prada Predam ſumere; To take Armes 
on either (ide. Winch cuſtom, faith Polybues, was of that force, That although they were 
not at War themſelves, but thew Friends or Aſſociates oniy ; yet it was lawful for the eAtolians 
without any pub ich. Decree of their Senate to liſt themſelves on either ſide, and m_—_—_ to 
pillage both Parties. Tins is lit ex iſe the Teltimony that Ly gives of them, They ſuffer 
thew Tout h without any public k Order to ſerve in the Wars, wah their Aſſociates, or agamſt 
them : ſo tht oft-t1mes in to contrary Armies, the eAtobans ſerve as Auxiliaries on both ſides. 
Thus toe Etruians of old, although they denyed aid to th. Yejentes, yet if any of their 
Youths would ſet ve them voluntarily, they would not hinder them. 

Again, the Peace is broken, not only when the whole Body of a State or Kingdom, 
but if any of its Subjects ſhall by force of - Armes be invaded, unleſs there be ſome new 
Cauſe of War given. For for this Cauſe is every Peace made, That the Subjects on both 
ſides might live ſecure; it being an act of the City or Commonwealth, in behalf of the 
whole, and of every of its parts; yea and although there were a new cauſe of War, yet 
by Peace it (hall be lawful for every man to defend both himſelf, and whatſoever is his. 
By Armes to defend our ſ.lves againſt Armes, faith Caſſius, is that Right which Nature hath 
grven 15 : Which Right cannot caſily be preſumed to be renounced amongſt Equals. But 
to revenge our own priv e Quarrels, or to recover by force what hath been taken away, 
is not lawful, unleſs judgment be firſt denied us: for this will admit of delay, but that 
of none. But if Subjects make it their continual trade of life to rob and pillage, contra- 
ry to the Law of Nature, fo that it be apparent that what they do is contrary to the will of 
their Governours, and that no Court of Judicature can reach to puniſh them, ſuch as are 
Pyratcs, Robbers, or the like; from theſe, as if they were furrendred up unto us, we may 
both recover our damages, and revenge our ſelves of them by force of Armes. But to 
do the like to thoſe that are innocent for that cauſe, is to break the Peace. 

Although we arc not as yet invaded, yePif our Aſſociates be, the Peace is broken; that 
is, if they be ſuch as are comprehended in the Peace, as hath been already proved in the 
Caſe of the Saguntincs T. This the Greeks in Xenophon alledge *, Omnes not on n bus vobis ju 
ravimus ; We hate all of us ſworn this Peace to all of you. Yea, though thoſe Aſſociates do 
not contract for themielves, but others do in their behalf, it is all one, in caſe it do ſut. 
hciently appear that they have ratified it. But ſo long as this is uncertain, they are to be 
held as Enemies. But for the reſt of Aſſociates, that are not expreſly comprehended in the 
Peace, and for our Kinſmen and Allies, that are neither Subjects nor nominated, the Caſe 
is otherwiſe. Neither can an invaſion of them amount to the breach of Peace, But yet 
it will not hence follow, as we have elſewhere ſaid, That it is unlawful for us in this Caſe 
to make War , but that the War ſo undertaken is not grounded upon the breach of 
Peace, but upon a new cauſe given. 

The Peace is alſo broken, as we have ſaid before, by doing contrary to that which 
is expreſſed in the Peace: Where, under the word [doing] we are to comprehend 
the not doing of what we ought to do, and when we ought to do it. 

Neither may we here admit of any diſtinction between the Articles of Peace, as if ſome 
were of greater concernment than others. For what is thought worthy to be inſerted, is 
alſothought worthy to be obſerved. Yet ſhould goodneſs and common humanity prevail 
with all men, but eſpecially Chriſtians; to * ſmall faults, but chiefly if tepented 
of : For as the Poct ſpeaks, 


Quem penitet peccaſſe, pene eſt innocens. 
He's almoſt guiltleſs who is penitent. 


But yet to the end that the Peace may be the better preſerved, to theſe of ſmaller concern. 
ment, this Clauſe ought be added, That incaſe any of them ſhould be broken, it ſhov'd 
not amount fo high as to the breach of the peace: But that ſuch things ſhould be firſt put 
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to reference, before it ſhould be lawful to take Arms, which we had added to the 
Peloponneſian League recorded by Thucydedes. 


* XXXvi And I am clear of opinion that the ſame may be done in caſe ſome ſpecial puniſhment 

Or ſome pu- be inſerted in thoſe Articles; not that I am ignorant that ſuch an agreement there may 

niſhmeur for be, That it ſhall be in the choice of the Party injured, either to accept of ſome punifh- 

them inflied. ment, or to null the Peace : But that the nature of the offence may be ſuch, as re 

Lib. 3. 6. 19. quires rather that, than this. Beſides, what I have formerly ſaid and proved by the Au- 

814 thority of Hiſtory is evident, That he that fulfils not his promiſe, being firſt failed, breaks 
not the Peace, for he is not bound but under condition, 


XXXVII. But if the nonperformance of what is agreed unto be occaſioned neceſſity, as 
Whar if hin- if the thing promiſed be taken away or periſhed; or if what was 2 to have been 
3 nere the Peace ſhall not be deemed 
as broken : For (as we have ſaid before) Peace not uſually on ſuch conditi- 
ons as are caſual. But the other Party be at his choice, he had rather ex- 


pect the performance of that promiſe hereaſter , if there remain any that it 
may be done though late; or receive to the value of the thing promiſed ; or , whe- 
ther he had rather be diſcharged from ſome other thing mutually promiſed, and anſwe- 
rable to that in this Article, and that is thought equivalent to it. 


XXXVIIT. It is certainly an argument of great integrity in the innocent party to preſerve the 

Yer if the in- Peace, even with thoſe who have often broken their Faith as Scipio did with the Car- 

—p"d. thaginians, notwithſtanding their many perfidious dealings with them; becauſe no man 

_ broken, Can Poſſibly cancel his _— by — contrary unto it: For although it be expreſt 
that by ſuch a contrary fact, the Peace ſhall be broken ; yet is this ſo to be underſtood, 
that it ſhall ly in the choice of the innocent perſon, whether he will make ſuch an ad- 
vantage thercof or not. 


XXXIX. Laſtly we faid, That the Peace may be broken by doing that which is contrary to 
Ly tr to the ſpecial nature of every Peace. 


8 L Thus thoſe things that are done contrary | do break that Peace that was 
What falls un. Contracted under condition of Friendſhip , for look what the duty of friendſhip may 


der the notion require from others, ought alſo to be performed by the Right of this agreement. And 

of Friendſhip. to this, though not to every Peace ( for ſome there are that are not tyed up to this conds- 

Pro Gabin. tion, as Pomponius obſerves) may we refer many of thoſe diſſertations, which Civilians 
handle concerning ſuch injuries and contumelieFas are committed without force of Armes, 
and particularly that of Ta'ly, If after Peace made any thing be committed, it ſhall not be 
accounted as a bare neglect, but as 4 wilſul breach; nei her it be imputed to umpudence, 
but unte perfidiouſneſs, And even here alſo (as much as in us lies) we are to take care 
that we judge not of the fact invidiouſly ; if therefore an injury be done againſt either 
our Allies, or Subjects, it ſhall not be imputed to him with whom we have made Peace, 
unleſs it be evident that it — — According to which natural e- 
quity, do the Roman Laws proceed concerning ſuch acts of cruelty as are done agai 
Servants; as Adultery and Raviſhment are imputed rather to acts of unbridled luſt than 
of hatred; and ſo the invading of another mans Right is adj as an act of Cove- 
touſneſs, rather than of T . Cruel threatnings —_——— 
leſs it be upon ſome new cauſe given, cannot conſiſt with friendſhip, no more than can 
the erefting of new Forts and Bulwarks upon the Frontiers, when it is manifeſt that they 
are not ſo much for defence as offence ; ſo alſo, the more than ordinary preparations 
for War, cither by Sea or Land , if he with whom the Peace is made have ground enough 
to believe that they are made againſt none, but againſt himſelf, 


XLI. The reception of ſuch particular perſons as are willing to tranſplant themſelves from 
To receiveEx- one Princes Dominions to another, is no breach of Friendſhip, or this freedom is not 
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of all mankynd, which you your ſeives alſo do ſometimes which like wiſe is uſually confitm- 
ed by mutual Covenants, as may appear by that Peace made between the Romans and the 
Perſians, The like doth Srrabo teſtiſie of the Aradii, who whilſt the Kings of Syria 
were at War among themſelves, obtaincd this liberty, That they might receive what 
Fugitives they pleaſed, but ſend away none. But as to walled Towns, or any great 
Mulcitudes , that did conſtitute any one entire part of a City, that it is not lawful 
tor any Prince to receive theſe, we have already proved. This was the cauſe of the 
War between the Perſians and the Romans, becauſe King Lad at the ſollicitation of 
the Conſul had revolted to the Romans. Neither is it lawful to receive ſuch as are 
bound, either by Oath, or otherwiſe to perform duty or ſervice to another Prince. 
The like hath ſometimes been introduced by the Law of Nations among ſome peo- 
ple concerning ſuch as have bcen by the chance of War made Slaves; but as concern- 
ing the dedition of ſuch, who are not baniſhed, but do fly to avoid condigne puniſh- 
meat, we have elſewhere ttcated. 


To determine a War by lots is not always lawſul, but then only when we have an 
abſolute propriety in the thing contended for; for Cities ate to be defended for the 
preſ-rvation of the Lives, Goods, Chaſtities, and ſuch like of their Citizens. And 
Kings ace more ſtrictly bound to defend the general ſafety of their Kingdoms, than 
to omit thoſe means which for their own and others defence are moſt natural; but 
yet in caſe, he that is unjoſtly invaded, ſhall upon due examination find himſelf too 
weak to ke any con det able teſiſtance, it may ſeem lawful for him to refer the quar- 
iel to the chance of a lot, that ſo by expoling himſelf to a danger that is uncertain, 
he may avoi ons that is certain, of which two evils the lefler is to be choſen. 


But here follows a caſe very much diſputed, namely, Whether it be lawful to de- 
termine a War by the ſucceſs of a Bartel fought by an appointed number of Comba- 
tants, as between on cach fide one, as that between Turuns and Anu, Menelans and 
Puri; or between on each fide two, as between the AH rolrans and the Alu] or be- 
tween on cach fide three, as that between the Roman Horatu and the A ban Curatu 
or between on cach fide three hundred, as that between the Lacedemonians and the 
Argives : Whercuato 1 an{wer, That if we look no farther than unto the Law of Na. 
tions, which is external, without doubt, ſuch a deciſion is lawful; for by that Law c- 
very man may deſtroy his Enemy any way : But if according to the opinion of the 
Ancient Grecians, Romans, and other Nations, every man hath an abfuiute power o- 
ver his own life, then ſurely thete is nothing therein repugnant to internal juſtice, 
But this opinion (as we have cften faic) is contrary not only to right reaſon but to 
Gods precepts ; forto kill a man for his detaining of ſuch things as we may well ſpare, 
is as we have already proved, to tianſgteſs the rules of Charity. Whezeunto let vs now 


add, That if he to whom God hath given life as a bleſſing, ſhall ſer ſo meanly by it, 


as to calt it away for a trifle , he lins both againſt God and his own Soul. If the thing 
contended for be worthy of a War, as if it be undertaken to preſerve the lives of ma- 
ny innocent perſons (as ( harles the fifth Emperour pretended when he challenged Fran. 
cis the, firſt King of France to a ſingle Combat) in this caſe we ought with all our pow:- 
er to endeavour it; but to make ule of a ſet Combat, either as a tryal of the goodneſs 
of our Cauſe, or as an inſtrument of Divine judgment, is vain and abhorrent from true 
Piety. There is but one only caſe which renders ſuch a Combate juſt and innocent, 
and that too but on one ſide only, which is when nothing can reaſonably be expected, 
but that he who maintains an unjuſt cauſe, will otherwiſe be certainly the Victor, and 


will proſccute his Victory to the deſtruction of a multitude of Innocents, Now he 
that ſhall in this caſe adventure his life by any means, whereby he conceives any pro- 
bable hopes to prevail, muſt needs be innocent, or at leaſt ſo reputed. But yet we 


cannot deny, but that many things, though not exactly done, yet may be by others, 
if not well approved of, yet permitted for the prevention of greater miſchiefs, which 
could not otherwiſe be avoided, Like as in many places, griping Uſury and publick 
Stews are at this Day tolerated. Wherefore in that caſe formerly put, of two perſons 
pretending with equal titles to one Kingdom which cannot be divided, if they hall 
offer to try their fortunes in ſuch a Combate, the people may ſafely permit them for 
the prevention of a more general calamity, which muſt otherwiſe neceſſarily enſue. 
The like may be ſaid where ſuch a Combate may put an end to ary bloody War. Thus 
did Cyr: challenge the King of Aſyria ; and Aeris in Dionyſms Halicarnaſſenſis thus con- 
cludes, That ſeeing that the conteſt did not concern the power or dignity of the Nation 


but of their Princes only , it was but reaſonable that they only who were concerned 
ſhould decide the quarrel by Armes between themſelves. Thus did the Adrianopoli- 


tans anſwer Afabomer, when he and Muſe Zilebes conteſted for the Ottoman Empire, 
And 
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And ſo we read of ſundry challenges made by ſcvctal Pretenders to one and the fame 
Kingdom, as of that winch C-arles the Fifth ſent to Francis the firſt King of France; 
and ot many Duels fought in iuch Caſcs, as that of Heraclins the Emperour with Cet 
Son to the King of Perſia. 

Where alſo we muſt note, That they that caſt their Fortunes upon the Tryal of ſuch 
Combates, may haply loſe their own Right, if any they had, to the thing contended for, 
But they cannot trausfcr any Right to another, unleſs the Kingdom contended for be Pa. 
trimonial, * And therefore, for the confirmation of ſuch Agreements, the content, rot 
only of the people but, of ſuch as have any Right to the Succeſſion,” if there be any then 
born, would be neceflary. And fo it is the content of the chiet Lord in thoſe Eſtates that 
arc not Irce, 

t is likewiſe ficquently diſputed (where ſuch Combats are permitted) which is the con- 
qucring Party, ſecing that neither of them can be faid to be abſolutely conquered, unkis 
ail the Combatants on one fide be cither killed or put to flight. As in Levy *, be that for ſa- 
king bis gr ound ſhall retreat either within his own Bounds, or unto places of ſtrength, is 
ſaid to be conquered. Amongſt thoſe three famous Hiltorians, Herodotus, Thucydides, and 
Pelyburs, we read of three Queſtions pt oo d concerning Victory; rhe hilt whereol con- 
cetus this of ſet Combats. But he that ju ſiciouſly weighs it, ſhall ind that both Parties 
departed the Ficld without any true Victory. For the Argives were not put to flight by 
Othryades, but marched away by Night, ſtedfaſtiy believing, end as confidently proclaim- 
ing tuemſelves Conquerours to their own Country.-mcen. Neither were the Corinthians 
routed by the Corcytcans, but having ſought it out gallantly, and perceiving a ſtrong 
Flect of the Athenians ncar them, without endangering their Forces with the Athenians ; 
they made a fafc retreat. But Philip King of eAfacedon having taken ling'e ſhip of Art a- 
lus, forſaken by her Mariners, though he were far enough from deſtroy ing his whole Ficer; 
yet thereupon (as FoHi＋ notes) rather carried himicit like a Conquerour, than thought 
himiclf one. And as to thoſe other things which, as well Livy in feveral places as, tlic 
Authours before recited, do ſet don as gs of Victor; as tic taking of ric ſpoil, the 
granting leave to bury the dead, and the offering Battcl a fcond time: Theie though 
they carry ſome ſhew of Victory, yet of themielves prove nothing; but as they arc 
backt with other more demonſtrative Aguments of the Enemies Flight, Plararch, con- 
cerning Ageſilaus, writesthus, Having given the Enemy leave to bury their dead, and thereby 
gained to bumfelf the honour of being Conquerour, be went to Delphos. So the fame Plutareh 
in the life of Nc proves both by Law and Cuſtom, That be who craves leave to bury his 
dead, ſeems thereby to diſclaim the Vitory. Neither bad they that craved this leave any Right at 
all to erett Trophees, But this (as I have altcady faid) is no infallible tign of Victory; 
an yet where the Victory is otherwiſe doubtful, he that ſirit departs the Field may more 
probably be thought to fly, than he that keeps it. But where there are no certain figns 
of Victory, theic cvety thing is to remain as before the Fight; and ſo both Partics arc ci- 
ther to proſecute the War, or to draw to a new Agreement for Peace, 

Concerning Arbitcrs, Procalus informs us, That they arc of twoſorts, whereof the one 
he makes ſo Authoritative; that whether his award be juſt or unjuſt it muſt be obeyed - 
which (faith he) is to he obſerved whenſocver both Parties do engage themielves to land 
to the determination of a third perſon. The other he makes to be lefs binding; as when 
both Partics arc content to refer their Caſe to be moderated by ſome indifſet ent perſon : 
An cxample whereof we have in that Anſwer of Celſus, If the Servant, being made free, 
ſhall ſwear to perform ſuch ſervices as his Patron ſha'l think, fit to impoſe upon bim, the impoſition 
of the Patron ſhall not be binding, unleſs what be impoſeth be equal. But this interpretation 
of an Oath, though haply it might be warrantcd by the Roman Laws, yet can it not agree 
with the plain and genuine ſenſe of the words ſimply taken. But yet this is very true, I hat 
the word ¶ Arbiter | may be taken in both ſenſes, either for a Moderator only, ſuch as the A. 
thenians were between the Rhodians and Demetris; or for an abſolute Judge, whole Sen- 
tence mult be obeyed, And in this ſenſe we here take it, as alſo we did elſewhere, treat. 
ing of the means how to prevent a War. And yet even againſt ſuch Arbiters, to whoſe 
award both Parties have mutually promiſed to ſtand, it may be provided by the Civil 
Law, as in ſome places it is, That Appeals ſhall be granted and Bills of complaint admit. 
ted, But this cannot be between Kings or between Nations, for here can be no ſuperiour 
Power that can cither hinder or diſſolve the obliging power of the promiſe. And there- 
fore whether the Sentence be right or wrong, we muſt be concluded by it. So that what 
Pliny ſometimes ſaid may very ſitly be applied hither , Summum quiſque Cauſe ſus Fudicem 
facit , quemcunque elegit ; Every man makes him to whom he refers himſelf, the ſupreme 
Fudge of his own Cauſe. This alſo we muſt add, That it is one thing todiſcourle concerning 
the Duty of an Arbiter, what he ought to do; and another thing to treat of their obliga- 
tion that are content to refer their Cauſe to ſuch an Arbitrement, For as though there 
were a Law among the Citics of ray, That one Kinſman ſhould not go to Law with __ 

ther 
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ther, but that all differences ſhould be determined by Arbiters choſen 3 z yet not- 
withſtanding this Law, there were ſome Caſes wherein they might refuſe ſuch a reference. 
So alſo there may be ſome Caſes and ſome Reaſons why Princes may refuſe to put their diſſe. 
reaces to Arbitrement. Amongſt which, this is not the leaſt, When no aſſurance can be gi- 
ven that the perſons referring will ſtand to the award, Qui alterutrum cogct noſtrum, qui con- 
ventis ſtare noluerit ? ſaith — to Mark, Anthony, Who ſhall compel him (of us two) 
that refuſcrh to be determi by the Sentence of our common Judge or Arbiter ? Private 
men may be compelled to ſtand to an Agreement by the publick Magiſtrate, but who 
ſhall compel Princes that have no Superior ? Other Reaſons alſo there may be; as that of „nes Cn. 
Philip King of Span, whorefuſed the Pope to be Arbitrator between himſelf and other Com- :;1;;. 
petitors, for the Kingdom of Portugal; becauſe the Pope claimed the deciſion of all ſuch See pag. 335 
Controverlics as his Right wherefore that prudent King was unwilling to add his own ex- 

— — ſome ancient ones, whereby the Pope might prove himſelf to be the ſole Ar bi- 

ter of Ki 8. 

That which is to be conſidered in an Arbiter is, Whether he be choſen as a Judge or as a XLVIL 
Moderator, which was the proper Office of an Arbiter,as Seneca thought where he tells us *, Arvirers in Ca- 
That a good Cauſe is better referred to a Fudge than to an Arbiter  Melior videtur conditio bone (cs dubjous, d- 
Cauſe ſi ad Fudicem, quam ſi ad Arbitrum mittitur; Becauſe a Jud hath a conit ant Rule to walk by <4 2 
which be muſt not tranſgrefs, whereas an Arbiter being freed from the Shackles of the Law, hath , * - E 
hberty to judge according to equity and good conſcience ; and therefore can either add or detr att 
from the rigour of the Law, and give Sentence, not always as Juſtice ſhall exact, but ſome- 
times 4s pity and bimanity ſtall azrett, Ariſtotle reckons it as a Duty of an honeſt and a Abe. 1. c. 19 
frugal man to refer his Cauſe to an indifferent Arbiter, rather than to a ſevere Judge, Ar- 
liter id quod qu eſt reſpicit, Jude Legem; For an Arbiter looks at that which is righteous, 
but a Tudge at that only winch u legal. therelore is an Arbiter made choice of, to the 
end he may te hate the edge of the Law, or otherwiſe ſupply that wherein the Law is de fe- 
ctive. For equity in this place doth not ſignifie (as elſe where) that part of Juſtice that Equity, what. 
expounds the general words of the Law, neareſt to the mind of the Law-maker, tor e- 
ven this alſo is the Office of a judge; but every thing that is better done than not done, 
although it be not according to the ſtrict Rules of jullice properly ſo called. But ſuch 
Arbiters as they are very frequent among private men, that are Fellow-Cirizensor Subjects 
to the ſame State, and are highly commended, eſpecially to us Chriſtians, by S* Pazl, 1 
Cor. 6. {© in ſuch Caſes as ate ambiguous, we are not to allow them ſo much power as to 
determine of them. For in theſe we ate to follow that ſenſe that hath the leaſt of doubt 
in it; but eſpecially when the diſpute at iſeth between two Sovercign Princes, who having 
no common Judg between them, may be preſumed to reſtrain the power of Arbiters within 
thoſe ſtrict Rules of Juſtice which Judges are uſually confined to. 

Where this alſo is to be noted, That ſuch as are choſen Arbiters by a People, or fachas XLVIII. 
have the Sovercign Power over them, ovght to give Sentence on the principal matter, but Arbiters, not 
not to intermeddle with Poſleſſions; For the judgment of theſe belong to the Civil Law. 70 Judg of pot 
By the Law of Nations, Dominion follows the Right of Poſſeſſion ; aud therefore till the — 
Cauſe be trycd, no innovation ovght to be made, as well to avoid prejudice, as becauſe the 
recovery of things out of poſſeſſion is difhcult : Wherefore Livy in his Book of Pleas be- 
tween the Carthaginians and Maſſin;ſa, hath this Obſervation, Legati jus poſſeſſionum no» 
mut. ir unt, eAmbaſſadours do never alter the Right of Poſſeſſions. 

There is alſo an aſſuming ot an Arbiter, but of agother kind; when a man yields him XILIX 
ſelf up tothe judgment of his very Enemy, which is a pure and abſolute ſurrender, where- What the 
by he makes himſelf a Slave, and gives his Enemy Sovereign Power over him. Thus the power is of 2 

tolians in Livy were demanded in the Senate, Whether they would ſubmit themſelves pure Dedition, 
to the Judgment of the Romans. This was the advice of L. Cornelius Lentulus, as it is Lib. 37. 
recorded by Appian about the end of the ſecond Punick War, concerning the affairs of Car 14, 14 
thage, Let the (arthaginians, faith he, ſubmit themſelves to our cenſures, as the V arnquiſhed u. 
ſually do, and as many otbers have formerly done; then we ſhall ſee how thankful they will be 
for what we ſhall give them. Neither ſhall they call this a League, for the diſfcrence between 
a League and this is great. For if we enter into a League with them, they will never want 
ſome plauſible excuſe to break, it, alledging, That they had been firſt injured in ſome part of it; 
for ſeeing that many words in that League will admit of a doubtful interpretation, they can never 
want 4 pretence that have a mind to cavil. But when we ſhall have diſarmed them as Priſoners, 
and made them our Slaves, then at length they will perceive, That they have nothing that is proper 
ly their own; and then they will deſpond, and whatſoever we ſhall afterwards give them they will 
thankfully accept of, as of a mere gratuity. But here alſo we mult diſtinguiſh between what 
the Conquered ought to ſuffer, what the Conquerour by the Right of his Conqueſt may 
do, and laſtly, mn moſt of all becomes him. The Conquered Party having yielded 
themſelves, ought to ſuſſer whatſoever the Conquerour will impoſe upon them; for being 
per ſectly inſlaved, it we teſpect that Right o mo is external, they have m— 
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but what may be taken trom them, even their lives and perſonal liberty, much more their 
Goods, whether they be thoſe that are publick, or thoſe that belong unto them, as private 
Lib. 37. men. The Atoliam, faith Livy, having yielded themſelves to the will of their Enenues, 
Above, Book dreaded nothing more than corporal puniſhments. And, as we have elſewhere faid, When all 
3. Chap. g. Sect. things are ſurrendred, it reſts in the choice of the Conquerour what he will take away, and where- 
4. in and how far he will puniſh the Conquered. Pertinent whercunto is that of Livy, It was the 
ancient cuſtom of the Romans, when they had to do with a people or a King with whom they were not 
joined in friendſhip, either by League, or by equal Laws, not to uſe their Sovereign Power over 
them, as being at peace with them, until they had firſt delvvered up unto them all things bath Di- 
vine and humane, and umt il they had recerved their Hoſt ages, taken away their Armes, and had 
Above, Book placed Garriſon in their Cities, Vea, and ſometimes they that thus ſurrendred themſelves 
3- Chap. 1 might be killed, as we have elſewhere ſhewed “. 
7 But the Conquetour, that he may do nothing unjuſtly, ought in the firſt place to take 
The Duty of Cate that no mans life be taken from him, ualeſs it be tor ſome crime that deſet ves death. 
o- As alſo that no maus Goods be taken from him, unleſs it be by way of a juſt puniſhment. 
wards the Con- For in the Conqueror there is nothing ſo honourable, nor in ſome Caſes ſo necellary, as in 
quered. this manner to extend his clemency and liberality to the Conquered, fo far forth as it may 
dee Book 3. ſtand with his own ſecurity. When Cyrus had ſubdued the Aſſyrians, he comforted them 
— by this aſſurance, That their Condition ſhould be the ſame that before it was, their Houſes, 
Lands, Wives and Children, they ſhould freely enjoy; and in Caſe any perſonal injuries were of- 
fered them, both he and his wonld readily defend them. Admirable are the eſſects of thoſe 
Wars that are concluded with a general pardon. Thus did Nicholas the Sytacuſian plead 
in Pjo-lorus in the behalf of thoſe that had yielded to mercy, They have, faith he, yielded them 
ſelves, and given up their Armes, relying wholly on the Conqueronrs clemency: Quare indignum 
forct, cos decipi ſpe noltrz humanitatis z Wherefore it would be an everlaſting diſhonour to us 
to ſuffer them to be decerved in their confidence they have of our clemency, And a little after, 
e amongſt all the Gretiaus did ever mexorably condemn them to puniſhment „who yielded 
themſelves to the Conqueronrs mercy. Appian brings in Oftavins Ceſar thus beſpeaking I. 
eAntonus, when he came to ſurrender himſelf, I the end of thy coming bither had been; 
to purchaſe thy Peace only , thou hadſt found me, not only a Conquerour, but ſuch a Con- 
querour as was throughly incenſed by the wrongs thou haſt done; but ſince thou art come to 
yield thy ſelf, thy Friends, and thine Armes to our diſcretion, thou haſt appeaſed mine anger, 
and taken away from me that power I had to have enforced thee to have accepted of what 
Conditions I pleaſed. For I am now to weigh, not ſo much what thou deſerveſt to ſuffer, as 
what becomes me to grant; wherefore I ſhall chuſe rather to conſult mine own honour by for- 
ging, than to gratiſie my paſſion by a juſt revenge. We do often meet with theſe ex 
preſlions in the Roman Stories, namely, That the Conquered do yield themſelves 
ſometimes to the faith, ſometimes to the mercy or clemency, of the Conqueror. As 
in Livy, To thoſe Ambaſſadours that were ſent from the Neighbour Provinces to ſurrender 
hr Cities to the faith of the Romans, be gave a gracious Audience. So in another place, 
ipcaking of King Perſexs, he faith, Paulus earneſtly labouring that he might be permitted 
to ſurrender both himſelf and whatſoever was his, to the faith and clemency of the People of 
Rome Whereby nothing elſe is to be underſtood but an abſolute rendition. For the 
word —＋ in this and the like places, ſignifies nothing but the bare honeſty and good- 
neſs of the Victor, unto which the Vanquiſhed ſubmits himſelf. There is a notable 
Story extant both in Zivy and Polybius, concerning one Phanea an Ætolian Ambaſla- 
dour, who in his Speech to the Conſul Manius let fall theſe words, That the e/AEtolians 
ad freely ſurrender themſelves and all they had to the faith of the ſame People of Rome: Which 
(being thereunto urged by the Conſul) he re-affirmed in the very words. But when the Con- 
ful demanded the principal Authors of the War to be immediately delivered unto him, 
Phanea readily anſwered, That it was only to the faith, and not tothe ſubjettion, of the Ro- 
mans that they ſubmitted themſelves : Adding, That it was not the cuſtom of the Grecians 
to be commanded ; whereunto the Conſul replied, That he cared not what the manner of 
the Grecians was, but the cuſtom of the Romans was to impoſe Laws upon thoſe who by 
their own conceſſion had ſurrendred themſelves: And immediately commanded the 
Ambaſlladour to be clapt up in Chains. Pohybuu's words are to this ſenſe, Do ye, having 
newly ſurrendred your ſelves unto our truft , teach ws what we muſt or ought to do? By 
which words it is evident what he to whoſe faith any people do commit themſelves 
may do with impunity, and without violating the Law of Nations, But yet the Ro- 
man Conſuls did not make uſe of their power ſo as theſe Hiſtorians have reported, 
They only diſiniſt the Ambaſſadours, and gave the Etolians longer time to conſult a- 
bout it. Thus did the people of Rome anſwer the Faliſci, as Valerius Maximus in- 
forms us, That they very well underſtood that the Faliſci bad ſurrendred themſelves not un- 
'o the power , bit wnto the faith of the Romans: And of the Companes, That they had 
Put themſelves under the Romans, not by any League but, by a voluntary ſurrender, Now 
as 


CHAP. XX. 


Of Hoſtages. 


as concerning his Duty unto whom ſuch a ſurrender is made, that of Sexeca is very 
pertinent, Clementiæ bberum arbitrium habet, The Conquerour may ſhew what clemency bs 


pleaſeth ; but yet be ought to give Sentence not as 4 Fudge according to the rigour of 


Law, but according to equity and good conſcience , he may either abſolutely ſoratve, nr he 
may exalt whatever ſatisfattion he pleaſeth. Nor do | think it much material in what 
foim of words ſuch a ſurrender is made, whether to the Conquerour's wiſdom, or to his 
moderation, or to his mercy and clemency. All theſe being but palliations, the main 
thing intended is, That the Conquerour mult be Judge. | 

Yet there are alſo Conditional Surrenders , which make proviſion either for every 
pei ſon, as when their lives, liberties, or ſome part of their Goods are cxpreily except- 
ed; orfor the generality, and amongſt the ſe ſome may amount even untoa Mixt Govern- 
ment, whereot we have elſcwhere diſcoutſed. 

To the Articles agreed upon for ſuch a Surrender, there ſucceeds in the next place 
Suteries for their performance ; and theſe are either Hollages or Pledges. Hoſtages 
are cither ſuch as ſrecly give themſelves, or ſuch as ate ſent by the Prince or State, 
For in all Civil Governments, he that hath the Sovereign Civil Power hath a Right 
as well to the actions, as to the Goods of his Subjects; but fo that the Prince or 
State that ſends them are obliged to ſatisſie either them or their Relations, for the 
loſſes and damages they ſhall thereby ſuſtain. And in Caſe there be many nomina- 
ted to be ſent, and it be indifferent to the Commonwealth whether of them goes, it 
is beſt co determine it by Lots. But yet he that is only Lord of the Fee hath no 
ſuch Right over his Vaflal, as to ſend him, unleſs he be alſo his Subject; for the te- 
yerence and obc/licnce due unto him doth not extend ſo far. 

That an Holtage may be put to death by that Right of Nations which we call ex- 
ternal, we have elſewhere ſhewed. But not by that whic!: is internal, unlcts for tome 
crime of his own, he hath deſerved it. Neither can they be made Slaves: Nay farther, they 
may by the Law of Nations enjoy end leave their Goods to their next Heirs ,, although 
by the Roman Laws it is provided, That their Gods being confiſcated, ſtould be 
brought into the publick Treaſury. 

But whether it bo lawtnl for an Hoſtage to mage his eſcape, would be likewife 
enquired, Certainly it is not, if either at his firſt entrance, or at any time after, to 
the end that he might !ive under a more gentle reſtraint, he engaged his word, That 
he would not. Otherwiſe it was not the purpoſe of the City or State in ſending 
their Citizen to oblige him not to fly; but to empower the Enemy to keep him in 
ſuch a ſtrict cuſtody, that though he would, yet he could not fly. And thus may that 
Fact of Celia be defended, who made her eſcape from Porſcnua, to whom She was ent, 
with other Ladies, as Hoſtages. But admit that CIA had not at all offended in ma- 
king her eſcape, yet couid not the City of Rome juſtiſie her reception and detenſion, 
Which made Porſenna declare plainly, That wnlefs they fert bach his Hoſtage, he would 
take it to be a breach of their League. Whercupon the Romans immediately reſtored 
her, as a Pledge Cf their Peace. 

But this kind of aſſurance by Hoſtages is to thoſe who are feat very odious, as well 
by reaſon that it deprives them of their liberty, as becauſe it is occationed by the fact 
of another. Wherefore in all Caſes that are dubtons, we are to underſtand it in the 
ſtricteſt ſenſe ; as that they that are ſent as Hoſtages in one Cale, cannot be detained as 
Hoſtages in another. Which is ſo to be underſtood, That when the latter Agreement was 
made, there was no mention at all made of thoſe Hoſtages. But if we have already 
broken our faith in any other Agreement, or if there be any Debt juſtly due, then thole 
Hoſtages may be detained, yet not then as Hoſtages, but as Subjects, which by the Law 
of Nations may be taken and kept as Priſoners for their Sovereign's Debt. Which very 
thing may allo be eaſily prevented, by inſerting this Clauſe amongſt thoſe Articles, That 
ſo ſoon as that, for which they were ſent, ſhall be performed, thote Hoſtages ſhall bz 
freely ient back. 

He that is ſent as an Hoſtage to releaſe for a while either a Prifoner or another Hoſtage, 
this dying, the other ſhall be releaſed. For when the perſon dyed that was the Ho- 
ſtage, all the Right that any man had in him as an Hoſtage, dycd with him; as Va 
an ſpeaks in the Caſe of a redeemed Captive. Wherefore as in Ops Cale, the 
ranſome is not due, if the Captive dye before it be paid; fo in this Cate, the per- 
ſon ſubſtituted cannot lawfully be detained, if the principal Perſon be defunct. It 


was then no unreaſonable Demand that Demetrius made to the Roman Senate, in de 

firing to be diſmiſt, as being no longer an Hoſtage for Antiochns, he being dead. 

Which very Plea, Juſtine alſo out of Trogus records and approves of, where he faith, 

That as ſoon as Demetrius heard that his Brother Antiochus ( for whom he remamed 40 

an Hoſt aze in Rome) was dead, he 8 3 'd himſelf to the Senate, telling 
B 2 


them, 


That 
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That whilſt bis Brother lived he was contented to be lis Pledge ,, but he being dead, he would 
gladly know whoſe Hoſtage be then Was. 


. But what if the King dye that 
— Of this the Anſwer 
2 


But here by the way we muſt add, That Hoſtages are not always bare Sureties in the 

Obligation, but ſometimes the principal Parties; as when in an Agreement one man 

engageth himſelf for the fact of another, which if not performed, he himſelf is to make 

+... it good: and thus Hoſtages in his ſtead may ſtand obliged, Thus it was adjudged in that 

| fon made at Caudys, as we have elſewhere declared *. But their opinion who hold, 

<4 4 hat Hoſtages may ſtand obliged one for the ſact of another, though done without their 

— a 

= — conſent, is not only rigorous, but unjuſt. | 

LIX Pledges have ſome things common with Hoſtages, and ſome things they have peculiar 

ee, how to themſelves, That which they have in common is, That they may be detained ſor 

g- ed. anothet Debt, at preſent due, unleſs faith be given to the contrary. That which they 

have peculiar is, That what Contract ſoever is made concerning theſe, will admit of a 

larger conſtruction than thoſe made concerning Hoſtages. Neither is the one ſo diſtaſteful 

as the other : for that things ſhould be kept ſtrictly is natural; but that men ſhould be ſa 


kept, is not ſo. 


a Laſtly, That length of time cannot _ the Right of Redemption as to things ſo en- 
The Right of paged, if that be performed for which they were originally depoſited, we have elſewhere 
oved *, For that act that was done upon an ancient and known Agreement cannot eaſily 
believed to proceed from a new one; and therefore that the Debtor forbears to rede- 
„ mand his Pledge, is no good Argument to prove his dereliction of it, unleſs ſome other 
ſtrong conjectures do induce us to believe otherwiſe : As in Caſe a man being by ſome 
means hindred when he would have redeemed it, had paſt it over in filence ſo long 
3 was ſufficient for him that detained it to ground his conjectures that we had for- 

en it, 
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CH A P. XXI. 


Of Faith during War, of Truces, Saſe· Conduct, and the 
Redemption of Priſoners. 


I. What a Truce is, and whether it be a time 
of Peace or War, 

II. The derivation of the word Induciæ. 

III. It being ended, there needs no new denoun- 
cing of War, 

IV. How the time prefixt for a Truce is to 
be computed. 

V. When Truces begin to bind. 

_ What during that time may lawfully be 

ne. 

VII. Whether to retreat to repair breaches, 
&c. be lawful. 

VII. Adiſtinction concerning poſſeſſion of pla. 
ces. 

IX. Whether he that is f orceably detained till 
the Truce be ended, hath afterwards a 
righi to return. 

X. Of the ſpecial agreements for Truces, and 
what queſtions do thence uſually ariſe, 

XI. Upon the breach whereof the War re. 
news. 

XII. What if ſome puniſhment be thereunto 


added. 

XIII. When the acts of private men break, the 
Trace. . 

XIV. A Safe-paſs when there ts no Trice, 
hom interpreted. : 

XV. Who are comprehended under the name 
of Souldiers. 

XVI. 1% go, to come, and to return, how 


to be underſtood. 


xv ll How far a Saſe conduct extends to 


perſons , 

XVIII. And how far unto Goods, 

XIX. Who may come under the name of At 
tendants, and who under the name of 4 
Nation. 

XX. Whether a paſſport be valid, he dying that 
gave it, 

XXI. What if it be given during pleaſure 
only. 

XXII. Whether ſecnrity be due, without or 
beyond his Territories that gave it. 

XXIII. The redemption of Priſoners, a favour, 

XXIV. Whether ſuch a redemption may by 4 
ny Law be forbidden: explained. 

XXV. That the Right a man hath to his Cap- 
tive may be transferred. 

XXVI. The ranſome of one Captive may be 
due to more. 

XXVII. Whether a ranſome agreed upon may 
be null d, if the eſt ate of the perſon be then 
1:nkrnown. 

XXVIII. What goods of 4 Priſoner are hi: 
that takes them. 

XXIX. Whether an Heir may be charged with 
a Priſoners ranſome. 

XXX. Whether be that is releaſed, to releaſe 
another be bound to ret urn, if that other 
be dead. 


o uſually grant one to another, which Virgil and Tacitus Call, Bells Commer- 


8 tr ERE are ſome things which Soveraign Princes even in the midſt of War, 


cia, The Traffick, of Var; and in Homer are ſaid to be eumubovars, Hutu A- 


greements or Covenants of War. Such are Truces, Safe-ConduQts, and the redemption of Priſo- 
ners. A Truce is an agreement, whereby though, the War continue yet, all acts of 
hoſtility do for a while ceaſe, though (as I faid) the War continue. For, as Cicero 
ſpeaks, between War and Peace there is no Medinm; it may be called a War, al. 
though at preſent its operations are intermitted : As, A man may he ſaid to be wiſe 
or prudent, though he be aſleep; and vertuous, though for a while he be void of action. The 
diſtance of place, faith Ariſtotle, doth not diſſolve friendſhip it ſelf, but interrupts the ex- 
erciſe of it. An habit there may be, though at preſent it operates not. For, as Euſtrati- 
us well obſerves, An habit being compared with an ability ſimply taken, is called an act; but 
being compared with ation it ſeif, or the exerciſe of that ability , is called power; as a man 
— be an excellent ſurveyor, or a ſkilful Architedt, though at preſent he be faſt aſleep: Eſt 
diſertus etiam qui tacit ; A man may be eloquent though for a while he be ſilent : and a 
good Workman, though he have no tools to work with. So then as Gellins ſometimes 
laid, Neque! Pax et inducie ; Bellum manet, pugna ceſſat: A Truce cannot be called a Peace; 
for though the fight ceaſe, the War continues. So Paratus in his Panegyrick, Induciæ Bella ſuſ- 
pendebant; A Truce is but the ſuſpenſion of the acts of War, Which | here the rather men- 
tion, that we may underſtand, That whatſoever is agreed upon to be of force during 
the War, is alſo of force during the time of a Truce; unleſs it plainly appear, that 
it was not the ſtate of War that was ſo much looked at, as the exerciſe of it. On the 
contrary, If any thing be agreed upon as concerning Peace, that is of no force in the 
time of a Truce : Neither am I ignorant that Virgil calls a Truce, Pacem ſequeſtram; An 
indifferent Peace, or a thing between Peace and War: And that Servius upon that place 


calls it a temporary Peace. As alſo doth the Scholiaſt upon Thucydides : Varro _—_ — 
e 


Nic. 8. 
Ad s. Nie. 
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Ad Tir. Fit. 
All. 1. Scen. 1. 


The Peace of Camps for a few days, all which are rather deſcriptions than definitions, 
and thoſe alſo but hgurative ; ſuch as was that of the ſame Varro, who calls a Truce 
Wars _— x who might as well have call'd it Wars napp or ſhort ſleep. As Papi. 
wins calls thoſe, Days whereon there are no pleadings, Days of Peace. And as Ari. 
ftotle called Nleep, Vinculum ſenſuumm; The lock or chain of the ſenſes : By whoſe example 
we may rightly call a Truce the fetters of War. Which expoſition of Varro (which 
alſo Donatus follows) Geilius deſervedly blames for adding thereunto, for a few days, as 
if there could not be a Truce made for a few Hours. Whereunto allo I may add, for 
Years; nay, for twenty, thirty, forty, yea a hundred Years : Examples whereof we 
may find in Livy, which ſerves alſo to confute that definition of Paulus, Inducie ſunt 
cum in breve, & in praſens temps conveuit, ne invicem laceſſant ; A Truce is when by an a- 
greement, neither party ſhall at preſent, or for a ſhort time prefixt, provoke each other to acts 
of hoſtiſuy. But yer poſſible it is, that if it ſhall evidently appear, that an abſolute ceſſa- 
tion from all Hoſtile Acts, was the ſolitary reaſon ſimply and wholly moving both Par- 
tics to make ſuch an agreement, that then whatſoever is Rid concerning a time of Peace, 
may alſo be ſaid concerning the time of ſuch a Truce, not ſimply by vertue of the 
word LTruce, ] but by a certain conjecture that it was the mind and intention of both 


Parties, that that Truce ſhould be equivalent to a Peace, whereof we have alteady treat- 


Gell. l. 19. c. 8. 


Livy, Plat. Ja 
ſt 


ed in another place. 

This word Indxcie, which ſignifies a Truce, is not (as Gellius would have it) derived 
trom Inde uti jam; from thence, as it is now: Nor (as Opilius thought) from the word 
Endoitus, or Endoitium, which ſignifies an Entrance into, or a beginning of; but rather 
from theſe words, Quod inde, that is, That there ſhould be reſt from ſuch a time; or as 
the Greeks call it, A ceſſation of Armes from thenceforth. For it is confelt both by Gelli- 
w and Opilus, that the word, Inducie, was by the Ancients wrote with a L, J and not 
with a [c,] thus, Iuduciæ; and that what they now uſe in the plural, was doubtleſs of old 
uſed in the ſingular number, the Ancient word being Endouia:; As, for Otium, Reſt, 
they then pronounced, Oitium, from the word Oiti, which we now pronounce Uri: 
As alſo of the word Poina (for which we now uſe, Para, Puniſhment) is made Punio, 
and of Poinus (now Pans) is made Punicxs : So of that word, Oftia, Oſtiorum, is now 
made Off, Ol.; and of Oftrea, Oſtreorum, is now made Oſtrea, Oſtree ; ſo of En- 
Adritia, Endoitiorum, is made Endoitta, Endoitie, and from thence Indutia ; whereof the 
plural number is now only in uſe. Neither was Donat us much amiſs, who would have 
Indicie, to be derived from In dies otinm, A reſt for ſome Days. A Truce then in War 
is a reſt or ceſſation, and not a Peace: Therefore ſome Hiſtorians do exactly diſtinguiſh 
them, when they ſay (as they often do) Pacem negatam, inducias datas ; That though a Peace 
was denyed, yet was 4 Trace granted. 

Wherefore this time of a Truce being expired, there needs no new denouncing of 
War, for that which for a time hindred it, being taken away, the War preſently ſtarts 
up and enjoys its own Rights, being during that time not dead, but aſleep, juſt as the 
Dominion or jurisdiction that a State hath over a madman, doth, as ſoon as he reco- 
vers from his madneſs. But yet we may read in Ly of a War, that by the judgement 
of the Colledge of Heralds was denounced after the expiration of a Truce: But then 
we muſt know, that it was the cuſtome of the Ancient Romans to make uſe of theſe 
unneceſſary cautions and premonitions, to ſhew how much they loved Peace, and how 
unwillingly they made War though their Cauſe were juſt, it being uſual with them, 
Bellum wmdicere ne inferrent ; To proclaim War to the end that they might make Peace. And 
this Ly himſelf ſeemed to hint, where he ſaith, That after a pitch Bartel had been 
ſonght with the Vejentes at Nomentum and Fidenz, there was indeed a Truce granted, but 
no Peace made, which Truce being ended, though they had before broken it, yet were the 
Heralds notwithſtanding ſent , who receiving no ſatufattion to their demands, denounced 
War, 


The time aſſigned for a Truce is cither continual, as when it is made for an hundred 


C Days; or by prefixing a time when it ſhall end, as until the Calends of March. In the 


Met. lib. "Ys 


ſormer, the account muſt be to the laſt moment; for this is moſt natural. For that ac- 
count which is made by days Civil, depends upon the ſeveral Laws and Cuſtoms of Nations. 
In the other kinds — it is uſually queſtioned, Whether the Day, the 
Month, or the Year, whereon any Truce is to determine, ought to be included or exclu- 
ded the time of the Truce. Surely all natural things have two Bounds whereby they are 
terminated, the one within, or adhering to the things themſelves, as the Body is termina- 
ted by the Skin, being the utmoſt part of it The other outward, as a River is the 
Bound of the Land. Now according to either of theſe two ways, may thoſe Bounds 
that depend upon the will be But yet thoſe are moſt natural, that arc a part 
of the thing bounded. So faith Ari/Fotle, Terminus dicitur, quod witimum cujuſque eſt \, That 
is ſaid to be the end of any thing which is the extreme part of u. Neither is this repugnant to com- 

mon 


— 


Cu Ap. xxi. Of Truces. 
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mon uſe, For if a man promiſe to do a thing before the day of his death, it ſhall include that very 
whereon be died, Spurina forewarned Ceſar of ſome danger that ſhould not be protract. 


c ond the Ides of March,; and being upbraided by Ceſar as a falſe Prophet, becauſe 83 


the Ides of March were already come, yet no danger had befaln him; he replied, Veniſſe 
quidem eas, ſed non preteriiſſe, That they were indeed come, but not paſt. Wherefore much more 
ithould the interpretation of Truces be thus underſtood, the production whereot deſerving 
ſo much the more of favour, as it is ſparing of humane blood. But yet that Day from 
whence any Truce is to commence is not to be reckoned as one of the number, becauſe 
ſuch is the force of this Prepoſition [from ] that it ſerves not for Conjunction, but for ſepara- 
tion. : 

But this alſo l may add on the by, That Truces «nd ſuch like Conventions do immedi. 
ately oblige both Parties conſenting, as ſoon as they are perſected; but the Subjects on 
either ſide are not bound until the Truce receives the Form of a Law by a publick Pro 
clamation : which done, The Subjects on either ſide are obliged to obſerve it. But yet 
this Proclamation being made in one place only, ſhall not from that inſtant extend its ob- 
liging power through all parts of that Nation. But ſufficient time mult be allowed, that 
every part may receive knowledge thereof. And in the mean time, if any thing be by 
thoſe Subjects done contrary go that Truce, they are not at all puniſhable for it. Neither 
are the perſons 1 notwithſtanding any thing the leſs bound to repair thoſe da- 
mages. ——— that fact of the Spaniards in realy, recorded by Aariana, cannot 

efended. 

What may lawfully be done, and what not, may caſily be collected from the very 
definition of a Truce. All hoſtile Acts are unlawful, whether they be done againſt per- 
ſons or things. For whatſocver is by force of At mes done againſtan Enemy during a Truce 
is contrary to the Law of Nations, as Lucius e/Emilins in Livy tells his Souldiers. Nay, 
whatſoever ſhall come from the Enemy accidentally into our Quarters, although it had 
been formerly ours, yet muſt it be reſtored; becauſe by that external Juſtice, whereby 
tuch things ought to be tryed, they are the Enemies. And therefore, as Paulus the Law- 
yer obſerves, the Right of Poſtliminy in the time of a Truce, is, as it were, out of date ; 
becauſe unto this Right it is required that there ſhould precede another Right, namely, A 
Right to take from an Enemy by force what we can; which during a Truce cannot be ad- 
mitted. To go and come hither or thither, as we pleale, fo arrayed as not to threaten 
danger, is lawtul. This Servius notes upon the words of Vigil, 


Trojans, with Latines mixt, in ſafety go. 


Where alſo he relates this Story, That the City being beſieged by Turquin, and a 
Truce agreed upon between Porſerna and the Romans, whilſt the Circean Games 
were Celebrating within the City, the Latine Captains were permitted freely without 
any reſtraint, not only to try their Fortunes among the Romans, but, being Victors, to 
be crowncd allo. 

For an Enemy to retreat back with his Army, as Livy informs us that Philip did *, is no 
breach of a Truce : No more is it to make up our breaches, to levy Souldiers, and the 
like, unleſs it be particularly agreed to the contrary. 

But on the contrary, by corrupting a Garriſon to ſurprize places held by them during 
a Truce, is uttcrly unlawful; for it is not poſſible that ſuch places ſhould be jultly gained 
but by the Right of War. The like may be taid of Subjects, who during a Truce, cannot, 
ifthey would, revolt to the Enemy. An example whereof we may read in L:vy , For when 
the Inhabitants of Coronza and Haliartus, in favour to Monarchy, ſent their Ambaſſadours to 
Macedonia to deſire a Garriſon, whereby the better to defend themſelves againſt the inſolent pride 
of the I hebans;, they recerved this Anſwer from the King, That having lately made a Truce 
with the Romans, be could not at preſent anſwer their deſires, We may indeed read in Thucyds- 
des, That Braſfidas took the City Menda, revolting from the Athenians, to the Lacedemo- 
nians, in the time of a Truce ; but withal he excuſeth himſelf by the like formerly done 
by the Athenians. And yet to poſſeſs places alrogether deſerted is lawful, that is, if they 
be truly ſo, with a pur pole never to owne them again; but not if they be left only without 
Guards or Garriſons, whether thoſe Guards were omitted before any Truce was made, 
or whether they were withdrawn upon the Truce-making only. For where the propriety us 
retained, another mans uſurpation is unjuſt ; whereby that cavil which Beliſarius urged againſt 
the Goths, is caſily refuted ; who in the time of a Truce ſeized on ſome places being ungar- 
riſoned, upon this — of being forſaken. 

Here alſo it may be queſtioned, Whether he who during the Truce is forcibly detained, 


and that Truce being ended is found among Enemies, hath by the Law of Nations a 
Right to return. If we look only to that Right which is external, this mans condition is 


the ſame with his, who coming in Peace only for Traffick, the War breaking out _ 
pectedly 
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Right after- ready declared *) is, To be kept Priſoner during the War. Neither is this re to 
wards to te- internal Juſtice, ſo far forth as the Goods and actions of Enemies ſtand obliged for the Deb 


any more reaſon to complain, than many more innocent gun have, who occaſionally 
ſe which Cicero _» in his ſe- 
cond Book of Invention, concerning that Ship armed with an Iron Beak, whi 


— altered; fo if the Truce be | ] | 

ſome Doubrs faulted, as that made by Torilas with the Neapolitans; then to receive freſh Su or 

thereupon, to go and come freely, is unlawful. For ſeeing that fuch @ Truce is granted in favour to 
one ſide only, it ought not to be made uſe of to the detriment of the other. Sometimes it 
is agreed, That during the Truce it ſhall not be lawful to come and go at pleaſure. Some- 
times again ſafety to our perſons is granted, but not to our things; in which Caſe, if any 
mans perſon ſhall be hurt in the defence of his Goods, nothing ſhall be judged done con- 
traty to the Truce. For ſince it is lawful for us to defend our Goods, pet ſonal ſafety is 
here to be referred to that which is principal, and not to that which comes by conſe. 
quence only. 

XI. If the Truce be broken on one ſide, there is no doubt but the injured Party may take 
A Truce bro- At mes without any other folemn Denunciation; for every Article implies a Conditi- 
ken on one on, as we have clic where ſaid *, Some examples we may find in Hiſtories where the 
breach of a Truce hath been connived at, even to the end of it; but we may likewiſe read 
— of the War made apainſt the Hetruſei and others, for doing things contrary to the Truce 
* Book 3. Ch. agreed on. From both which different examples we may collect, That the injured Party 
19. Sect. 19. * may lawſully take Armes. But whether he will make uſe of this Right or not, lyes in his 
Ch. 20. 35 own choice. 

XII. But this is cvident, That if the puniſhment agreed upon, being required, be accord - 
Whar if pu- ingly inflicted on him that breaks the Truce, then the Party injured hath no Right to 
niſhmemt be make war upon that account. For to this end is the Offender puniſhed, That all others 
may be ſecured ;, ſoon the contrary, It the injured perſon ſhall chuſe rather to make war, 
then is the Offender acquitted of puniſhment. 

XII. But yet what is done by a private perſon breaks not a Truce, without the acceſs of 
When private ſome publick Act, that is, of command or approbation. But if he that doth it be 
zan break the neither puniſhed, nor delivered, nor reſtitution made, it ſhall be reputed as done by the 
publick Order of the State. 

XIV. A frecdom to paſs to and fro when no Truce is gue on, isa kind of priviledge, 

+ Paſſage will — admit of ſuch an — — is 4 — — * —_ we treated 

wi a priviledges. Now this priviledge being nei cjudicial to any third perſon, nor grie- 
vous to _—_— granted it, is = tobe underſoo in the —_—— - 

, ' Ch, allowance of favour, yet ſo that the propricty of the words wi it; eſpecially 

* - ag it were freely offercd and not granted — requeſt of him that hath it. But much more 
when, beſides that which is private, there is any publick advantage to be gained thereby. 
We ate therefore to forbear rigorouſly to interpret any ſuch Paſſes, though the words 
perhaps warrant it, unleſs otherwiſe ſome abſurdity will enſue 
thereunto led by very probable conjectures, it was fo intended by him that gave 
them. On the contrary, A favourable conſtruction, even beyond the proper ſignification 
of the words, ſhall take place, rather than any ſuch like abſurdity ſhall be admitted, e 
ſpecially if we ſhall be thereunto induced by any ſuch probable conjectures 

XV. rom whence we may collect, That a fafe Paſs given unto Souldiets comprehends not 
Who may be inferiour Captains only, but even chief Commanders ; becauſe the propriety of the word 
* will admit of ſuch a conſttuction. Although alſo it may admit of another more ſtrict, ſo 
of Soutdicrs. undet the name of a Clerk _—_— underſtood a Biſhop ; as under that of Souldicrs, Ma- 


rinets employed in a Ship may be comprized, and all ſuch as in that War are engaged by 
a Military Oath. 

XVI. Leave given to come, ſhall be underſtood as if it were alſo given to return; yet not 
Leave given to through the force of the word, but to avoid ſomewhat chat would otherwiſe be abſurd. 
ns ome For that which is intended as a courteſie, ſhould not by any conſtruction be rendred unpto 
—. litable ; het eſote it implies alſo a ſafe return, ſo far until we ſhall arrive thither, where 


we 


| |. 
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we may be in ſaſety. It was therefore but treachery in eAlexander to cauſe thoſe per- Diod. Sic. ut 


ſons to be killed in their journey home wards, to whom he had indulged the favour to 
depart. Concerning which fact Plutarch gives his cenſure thus, Hee velut macula ad. 
beſit bellicis attionibus regis, cetera in Bello agere & juſte & regaliter ſoliti; This was agreat 
blenuſh to the attions of a King, otherwiſe juſt and magnanimons, But on the other ſide, 
if licence be given to depart, it ſhall not be fo under ſtood as if it were alſo given to te. 
turn ; ncither doth that which is given us to come, give us a Right to ſend; for theſe 
are two divers and diſtinct things: neither is there any reaſon why we ſhould feck af- 
tet a ſenſe beyond that which is natural to the words; but yet an crrour herein com- 
mitted, though it confer no right, yet certainly it mitigates ſomewhat of the puniih- 
ment, if any ſuch be added. But even he, to whom leave is given to come, may come 
once, but not again, unleſs the time limited in the Paſs be tuch as may induce us to 
belic ve otherwile. * 

The Son ſhall not be permitted to follow his Father, nor the Wife her Husband, un- 
leſs it be with a purpelc to cohabit with him: for it is uſual todwell, but not to travel 
with our Families; a Servant or two though not expreſt, yet mey be pretuincd to 
be allowed to ſuch as cannot well travel without them : for he that grants the princi 
pal, may well be thought to grant the neceſlary conſequents, which yet is to be mo- 
rally underſtood, 

Where licence is granted to perſons, Their goods are alſo comprehended , though 
haply not all, yet ſuch as are uſeſul for travellers to carry with them. 

Under the word [ Companions, ] we are not to underſtand ſuch whoſe condition is more 
nateſul than his, to whom the licence of Safe coming is granted, as Pytates, Rob- 
bers, Fugitives, and Rebels, if the Nation from whence they come, be in the Paſs. port 
expreſt, it evidently cxcludes all For-igners from protection. 

Licence to pals freely, being granted by vertue of the ſupreme power, is not in a caſe 
that is dubious, made void by the death of him that granted it, according to what 
hath been alrcady faid “ concerning the grants of Kings and Soveraign Princes. 

It is likewiſe frequently queſtioned what is meant by this clauſe in a Pals, diving my 
pleaſure ; wherevnto the heft anſwer is, that this priviledge ſhall laſt until ſome new de 
clat ation of the will of the Donor ſhali reſcind it; for ina dubious caſe, that which was 
deemed ſufficient to give a Right, ſhall be preſumed ſufficient to continue it: But yer 
not, it he that ;ranted it be diſabled any longer to declare his plcature ; as in caſe he 
be dead, for tuen whatſocver depended barcly upon the uncertainty of his will, ſhall 
likewiſe ccafe, as accidents do when the ſubſtance fails. 

A Safc-pals being granted, proteftion is dac even beyond the Territories of him that 
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grants it, Ixcaute t ouy it to profich us 7gainkt all the licence of War, which of it felf A a implic 


15 not Conlincd wit n the bounds of any one Princes Dominion, as wc have elſewhete 
thewecd, 

The redeeming of Captives is very mach favourcd, eſpecially among, Chriſtians, it 
being an efpectai act of nicrcy commended nnio us by the Law of God. Kedemptio mas 
nam C proedorum juſt tre mins, were the words of Lattautnes ; I be redeemins of Prifozer: 
WW 4 feat ai forcular part of fuſtuc. And in Catc it be trom Rar bat ians, it is by St. 
eAmbroſe reckoned as tc lt au preatelt liberality in the World ; and in that Apology 
he makes ior himicif and his Church, for the breaking in pieces the conſecrated Vellels, 
thereby to tcucem the Captivc $, hc athu ms, that, Ornatits Str amentorum 911 redemptio Cpl ts 
verum, I be chicfeſt ornameng to Chriſtian Sacraments, is the redeem of Slaves: where al. 
ſo he hath many other ſuch excellent ſayings to the fame purpoſc. St. Aug. follow- 
ing the example of Sr, Ambroſe did the like, though contrary to the carnal ſenſe of lone 
who thercin oppoted aim, as Tei, relates, The very tame is recorded by Himemarwus it 
the lite of Remugres, And edn in ins Ecfletaltical Britiſh Hiſtory, makes honoura- 
ble mention of the like fact done by Rimberris Archbiſhop of Aren, And we like 
wiſe find it approved of by the ſixth general Sy nod, whiote decree is recited by Gration, 
namely, That no iSiſhop ſhall preſume to alienate any of the contecrated Vetlels of 
their Churches, unleſs for fuch cauſes as were of old approved of by the Ancient Ca- 
nons of the Church, as for the redeeming of Captives and the like, 

Being thus awed by fo great Authorities, I dare not abſolutely approve of thoſe 
Laws, which forbid the Redemption of Slaves, without a diſtinction, tuch I mcan as 
we may read of among the Romans, Null: Civitati witiores Captive quam noſtre ; There 
10% no City ſo re ardleſs of Captroes as onrs, faith a wiſe Roman in open Senate. For which 
cauſe Rome is Called in Levy, Coitas Captiuts minime mdulvens;, A City ſhewins little fx 
vour to (.uptrves, That Ode of Horace is very well known, where he condemus the tan. 
ſoming of Priſoncts as an opprobrious act, an example of dangerous conſequence, an 
is an cxecrable ſact cncouraged with a reward. But what Arifterle blames in the La. 
conian, is allo uſually Hamed in the Roman Government, namely, that all their Polity 
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tended only to the advancement of their Military Diſcipline, as if in this alone con- 
liſted the ſafety of their Commonwealth; whereas, if we will but duly conſider it as rati- 
onal men, with the allowance of ſome grains of compaſſion, it would much better to 
rebate ſomewhat of that rigour, which the licence of War permits, than to leave ſo 
many of, perhaps, our Kinſmen and Countrymen in an everlaſting ſlavery. I cannot 
therefore conceive how ſuch a Law can be juſt, unleſs it appear that ſuch 
a ſevere courſe is neceſſary for the * — of far greater, and morally ine vitable 
calamities, which will otherwiſe in all humane probability fall upon us: for in ſuch a 
caſe of neceſſity, as the Priſoners themſelves ought by the rules of Charity, patiently 
to bear their hard fortune; ſo may this puniſhment be juſtly impoſed upon them and 
threatned againſt others, to deter them the like cowardize, according to what we 
have elſewhere written concerning any one Citizen, which for the publick ſafety of the 

ity may be delivered up. | 

XXV. rue it is, that to make Slaves of ſuch as art taken in War, is not agreeable to our Laws 
That a man aud Cuſtomes ; yet doubtleſs may that Right of cxacting a ranſome from him that is 
8 ſo taken, by him that took him, juſtly be transferred to another: Fot by the Law of 


ene. Nature things even | may alſo be alienated. 
AXV! And poſſible it is that the ſame ranſome may be due to ſeveral perſons; as in caſe a 
The ranfome Priſoner being di by one, the ranſome not paid, be apprehended by another, 


may be due to and after that by a , theſe muſt needs be diſtinct debts, becauſe they ariſe from 
more chan to diſtinct ca uſes. 
Nun The ranſome agreed upon, ſhall bind the Contractors, though the Priſonet be found 
Whether * richer than he was thought to when the Contract was made; becauſc by that Right 
ent for Of Nations which is external, we are in this caſc to be judged, no man can 
a nome be be compelled to give a ter price what was firſt agreed on, although underva- 
yo Ins c- jued, if there were no fraud in the Contract, as may calily be underſtood by that which 
+ az hath been already delivered in the Chapter of Agreements “. 
. known, From what hath been already ſaid, that Captives are not now to be made Slaves, it 
* Lib. 2. c. 25, follows, That the Dominion that we have over their perſons, doth not give us an u 
XXVill. niverſal Right to all that is theirs, as hath been clſcwhere faid : for he that takes 
What Goods a Priſoner hath a Right to nothing but what he particularly lays hold on ; ſo that if 
of aue the Priſoner can conceal any thing hath from him, he cannot be ſaid to get it, be- 
rakes them. Cauſe he is not thereof puſſeſt. us Paulus the Lawyer plcads againſt Braus and AMan- 
*Lib3-,5.5.4. l, He that takes a Field into his poſſeſſion, cannot be ſaid to be poſleſt of the trea- 
ſure, which he knoweth not to be buryed; for no man can be ſaid to poſſeſs that 
which he knows not of: Whence it will likewiſe follow, that what the Prifoner can fo 
conceal, he may make uſe of for his Redemption. 
XXIX. Another Qucſtion is like to ariſe, namely, whether a ranſome agreed on, the Pris 
Whether che ſoner dying before it be paid, may be recovered from his Heir ? Whercunto the anſwer 
4 on be is caſie, for if the Captive dye in Priſon, doubtleſs the ranſome is not due ; becauſe 
— ng the promiſe was made upon condition that the Priſoner ſhould be ſet at liberty, but 
on the Heirs, he that is dead cannot be ſaid to be at liberty But on the contrary, if being at 
at liberty, he ſhall dye, the ranſome ſhall be recovered , becauſe he enjoyed that for 
which the ranſome was promiſed ; yet I confeſs the Contract may be fo made that the 
ranſome ſhall be due ſimply, and immediately from the time of the Contract, and 
then the perſon taken ſhall not from thenceforth be held as a Priſoner of War, but as 
one that doth freely engage himſelf as a Surety for the payment thercof So on the 
Gontrary, the Contract may be ſo made that the ranſome ſhall not be due, unleſs the 
Priſoner live and be at liberty upon a Day prefixt ; but theſe things being leis natu- 
ral, ſhall not be preſumed to be done, unleſs evidently proved, | 
XXX. It may likewiſc be queſtioned, whether he that is releaſed on condition, that he 
Whether he ſhall relcaſe another, it that other dye before he be relcaſed, is bound to return into 
mat bs freed Captivity. 1 have clſwherc * proved that a promiſe freely made for the Fact of 
. — 2 a third, is ſufficiently — if nothing be omitted by the Promiſer, in order 
return, the o- to its accompliſhment ;, but if a promiſe be made upon a valuable conſideration, the 
ther being Promiſer ſtands obliged to the full value of what he promiſed. Juſt ſo it is in this 
dead. caſe, for he that is releaſed is not bound to return into Captivity, becauſe it was not 
* Bo. 2.11: ſo agreed upon; nor will that indulgence that is given to liberty, admit it ſo to be ta- 
Hy = rel * citly underſtood, neither ought any man to make a gain of another mans liberty; but 
Book ch, 20.5, yet he that is ſo diſmiſt out of Priſon, ought to pay the value of that which he could not 
$8, perform, For this cauſe was Balionuw much blamed by Ariana, who being releated up 
on his promiſe to releaſe Carvailus, Carvailius dying before he could be releaſed, refu 
ſed to pay the value of his ranſome. This anſwer 1 conceive to be more agrecable to the 
naked and ſimple truth, than that which is delivered unto vs by the Interpreters of the 
Roman Laws. Ap 
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nerals of cach Army do agree about ſome things between themſelves : We de- 
clared before that when we had ſufficiently diſcourſt of Faith given by the ſu 
preme Powers, we would likewiſe ſay ſomewhat of Faith given by ſubordinate Pow- 
ers, and that either between themſelves or unto others, whether thoſe powers were 
next immediately to the ſupreme - As that of Generals, to whoſe Conduct the Army 


\ M ONG ST publick agreements this is reckoned by C as one, when the Ge- 
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is committed; whereunto we may fitly refer that of Lwy, Nec Ducem novimus, mſi Lib. 4. 


enjnr auſpices Bellam gerniv ; We acknowledge no other Captam, but him to whom the mu- 
nagement of the whole War is commutted: Or whether they are ſuch as are Commanders 


under them, between whom Ceſar in his Commentaries diltinguiſheth thus, The office of Lib. 3 | 


a private Captain us one thing, and the office of a General is another; the former doth but cx. 
ecute particular orders hut this Latter ought freely to conſult amd provide for the ſafety of the whole. 
As concerning theſe mens engagements, there ought to be a twofold inſpection, firſt, 
Whether the ſupreme powers ate thereby engaged; and fecondly, Whether they them- 
ſelves arc bound by them. The former of theſe may be detcrmined by what we have 
alceady ſaid, namely, That Princes may be — by ſuch as they depute to declare 
their wills, whether particularly expreſt, or collected from the nature of their office ; 
for he that grants a power, grants as much as in him is, all things neceſſary to that 
wer, which in moral things is morally to be underſtood : whence we may collect, 
at ſubordinate Commanders may oblige their Soveraigns two ſeveral ways, firſt, 
by doing that which in all probability belongs to their place or office; ſecondly, by doing 
that which belongs not to their office, yet which they have a ſpec:al Commiſſion to do, 
in caſe that Commiſlion be either publickly known, ot at leaſt unto thoſe with whom they 
have to do. pa 
There are alſo other ways whereby a Soveraign Prince may be bound by the ſacts 
of his Officers, yet fo, that that fact is not the proper and immediate cauſe of that 
obligation, but the occaſion only, which may be done two ways, cither by conſenting 
unto it when done, or by the thing it ſelf. Their conſent will appear by their appro- 
bation, which may be given not only expreſly but tacitly ; that is, when the ſupreme 
had knowledge thereof, and yet permitted them to be done, which cannot with 
any probability be referred to any other cauſe ; and how this may proceed we have 


il. 
How far agree - 
ments by them: 
made, bind 
theu Sove 
ravgns * 


III. 
Or give gcc. 
fron to ſuch 10 


obligation. 


elſewhere ſnewed. By the thing it ſelf he may be fo far obliged, as not to enrich Bo. 2. du. 4 


himſelf by anothers loſs; as if by an agreement made by his Miniſters, a Prince reccives 
any benefit, he is thereby bound to perform that part of the ſaid agreement which 
concerns himſelf to perform; or if he refuſe to do it, then he is bound to forego the 
benefit, which he either hath or may receive by that agreement: for this is that equi 
ty which as we have often elſewhere ſaid, evens the ſcales of juſtice. And hitherto 
and no farther is that ſaying true, S quid wtiliter geſtum fit, guet; Whatſoever 
contra brings profit, binds the Contratter. And therefore we cannot bat condemn them 
of injuſtice, who refuſing to ſulſil the agreement, yet are reſolved to detainthat, which 
but by that agreement they could never have had; as the Romans did when they te- 
fuſed, either to confirm the agreement made by Ci Domitius, or to ſet at liberty 
King Birnitus, whom Pomitizes had firſt invited as his Gueſt, and then perfidionſly ta. 
ken and ſent bound to Rome + which fact as Fulerius AMaximes teltilies, Srr2tns nec ap 

Cece2 prob 
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probare pot ut, nec reſcindere volun 1, T he Roman Senate neither co approve of, nor would for 
Reaſons of State reſcind, Many other ſuch like examples we may find in Hiltories, 

IV. And here alſo we muſt repcat what we have formerly delivered, namely, That a Sove-. 
What if any reign Prince may be obliged by the ſact of his General, in caſe he ttanſgteis not the bounds 
thing be done gf his publick Office, though he act contrary to his private inſtructions ; this equity was 
com}; Wwelloblerved by the Roman Pretor, in ſuch actions as concerned Factories. For it is not 

+ * every Contract made with a Factor that ſhall be binding to him that employs him; but 
ſuch only as are made concerning ſuch Goods for which he is appointed his Factor. But 
in Caſe it be publickly proclaimed, That no man ſhall thenceforth treat or make any A- 
greement with ſuch a man, that man ſhall no longer be treated with as a chief Miniſter : 
Nay, though ſuch a Proclamation be made, yet if it appear not ſo to the Contractors, 
whatſoever ſhall be by him agreed on, ſhall bind the Prince that firit employed him. 
Moreover, the condition of his Prepoſition ought to be obſerved ; for he that is willing to 
be treated with under ſuch a certain condition, and by the mediation of ſuch a perſon, 
whatſoever is agreed upon by that perſon, in reference to the buſineſs for which he was 
commiſſionated, ovght in all equity to be obſerved. Whence it follows, That ſome Pt in- 
ces or People are more, and ſome leſs, bound by ſuch Contracts as are made by their Ge 
nerals, if their ſeveral Laws and Conſtitutions are ſufficiently known, But in Caſe theſe 
be not well known, then muſt we be guided by the moſt likely conjectures, which always 
preſume that to be within their power, without which they cannot well diſcharge the Of. 
fice of a General. But yet if any ſuch inferior Officer ſhall tranſgreſs his Commillion, 
and promiſe more than he can perform, he himſelf ſhall be bound to the full value, unleſs 
ſome Law ſufficiently known ſhall hinder it. Solikewiſe if there ſhall be found any fraud 
in the Caſe, as it ſuch a principal Commander ſhall pretend to have a greater power given 
him by his Prince than indecd he hath, he ſhall then be obliged to ſatisſie for the damage 
thereby ſuſtained 3 yea, and if through his crime ſome great injury do ariſe to the adverſe 
Party, he ſhall be bound to ſuffer puniſhments anſwerablc to his crime. In the former 
Caſe, his Goods ſhall make ſatisfaction ; and if thoſe fall ſhort, tis ſet vice, or his Corpo- 
ral Liberty: In the latter, his perſon, or his Goods, or both, according to the greatneſs 
of hiscrime. Neither will it ſuffice in the Caſe of fraud to declare beforc-hand, that he 
will not oblige himſelf: For as well ſatisſaction for the damages done, as puniſhment for 
a crime committed, arc both of them due, not by a voluntary, but by a natural obli. 

ation. 

V. K Now becauſe in all ſuch Contracts, either the Prince or his Principal Miniſter, doth 
In which Caſe ſtand obliged ; therefore it follows, That the other Patty is thereby obliged ; for the Con- 
the other _ tract cannot be ſaid to halt. And by this we may diſcern the power that ſubordinate Com. 

ed. manders have to oblige their Superiours. 

VI. Now Jet us fee what power they have over their Inferiours. And ſurely it is not to be 
What power douhted but that a General hath a power over bis Souldiers, and a Magiſtrate over his 
— — Citizens, as to thoſe Acts that are uſually ſubject to their Command; but not other wiſe, 

vit hout their conſent. On the contrary, an Agreement made by a General or a Magi- 

ſtrate in ſuch things as are merely profitable, ſhall wholly bind their Inferiours. For this 

is ſufficiently warrantcd by their Office and Authority; yea, and in ſuch things alſo as are 

burthcnſome and chargeable, ſo as thoſe burthens be ſuch only as have been uſually ex- 

acted ; but as to thoſe that are extraordinary, they ſtand net obliged without their own 

conſents and acceptance: Which things are very agreeable go what we have already from 

7. 2.c.12.% the very Law of Nature proved, concerning a ſtipulation made in the behalf of a third 

18, _ But theſe Generals will receive a clearer light in the handling of theſe Parti- 
culars. 

vn. It belongs not toa General to look into the Cauſes or conſequences of a War, it being 

It is not in the his Duty carefully to manage the War, but not to conclude it; yea, though he have the 
power of Ge- greateſt power that can be given him by his Commiſion, yet ſhall it be underſtood of the 
nerals to make conduct of the War only, Neque enim nos Jus habemus ordinandi res Imperatoris, For neither 
6 Fence þ have we any power to diſpoſe of what only belongs to the Emperour (ſaith Beliſarius to the Goths.) 
Thus Ageſilaus anſwered the Perſians, De Pace conſtituendi Jus eſt penes Civitatem, It is only 
in the power of the Commonwealth to make Peace. And therefore the Peace which Albin 
made with Jugurt ha, withour Order from the Senate, the Senate broke, as Saluſt informs 
us. Thus likewiſe Livy, Qui rata iſta pax, quam non ex authoruate Senatus, nom juſſu popu- 
ls Romani peregerimus ? What ſt ability can there be in that Peace which is made without any 
Order or Decree, either of the Senate or People of Rome? And therefore neither did that 
Promiſe made at Caudis, nor that made at Numantia, bind the people of Rome, as we 
have clſewhere ſaid. And thus far is that of Poſthumins verified, If there be «ny 
thing whereunto a People may be obliged, they may be alſo obliged to all things; that is, to all 
things that concern not the Conduct of War. And this is apparent by what hath been 
already ſaid about Surrenders, and about Sponſions made for the leaving or burning of Ci- 
ties, and concerning the change of Government. To 
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To grant Truces is in the power, not of a General only but, of inferiour Commanders; 
that is, to ſuch as they eithet aſſault or hold beſieged, fo tar torth I mean as it ſhall concern 
themſelves and their Forces. For other Commanders are not thereby obliged, as we may. 
learn from the examples of Fabirs and Marcellus, recorded by Livy. 

On the other ſide, to diſpoſe of Men, Empires or Lands is not in the power of Gene- 
rals; and therefore was Tzgranes diſpoſſeſt of Syria by the Senate, although it had been gi- 
ven him by Lucullus. Neither was it in the power of Haſſiuiſſa to teleaſe Sophonizba, 
whom he had taken in War; becauſe (as Scipio pleaded) She was under the power, and 
at the diſcretion of the people of Rome f. But over the reſt of the ſpoil the General hath 
ſome kind of Right, yet not ſo much by virtue of his Authority as by the cuſtom of Nati- 
ons, whercot we have diſcourſed ſufficiently before. But as to ſuch things as are not actu 
ally poll:tked, they are wholly in the Generals power to forgive; becauſe it is frequently 
ſeen, that both Men and Cities are willing to ſurrender themſelves upon condition of 
their lives or thcir liberties, or ſometimes that their Goods may be preſerved; con- 
cerning which, the preſent ſtate of things will not permit ſo much delay, as to expect the 
Prince or the Peoples pleaſure. And by a parity of reaſon, the ſame power may be grant- 
ed to an inferiour Commander concerning ſuch things as are particularly committed to his 
Conduct. There were ſome Roman Souldiers that had eſcaped out of the Battel at Thra- 

„, to whom eHaharbal in Harmbal's abſence had granted leave to depart, not with 
ife only, but, laying down their Armes, unſtript; whom notwithſtanding Hanmbal de 
tained, pretending, That Aſaharbal had no power to grant ſuch a Paſs without his know 
ledge. Upon which fact of Hanmbal Livy gives his cenſure thus, Punica Religione ſervats 
Fudes, That he kept his Faith like a Carthaginian : Wherefore we muſt conſider Cicero ta 
ther as an Orator than a Judge, who pleading before the Senate for Rabirius, endeavoured 
to perſwade them, That Satwrninus was lawfully killed by him, notwithſtanding that AH 
ris the then Conſul had drawn him out of the Capitol with the promiſe of life. For, 
ſaith he, without a Decree of the Senate, who could give indemnity ? as it the Faith gi- 
ven by eHaruw did oblige himſelf only. Not conſidering that Aſurius by his Commiſſion 
was empowred to uſe all lawtul means, whereby as well the Majeſty as the Empire of the 
Romans might be preſerved. Neither can it reaſonably be denyed, That the Right of par- 
doning Offenders, if by that means the Commonwealth may be ſecured, mult needs be 
comprehended under the Conſular Power, which among the Romans was cver accounted 
the greateſt; as Sal uſt teſtifies in the Wars of Catiline. 

Moreover, in theſe Agreements made by principal Commanders, becauſe they govern 
not their own, but the Aﬀairs of the State, the ſtricteſt interpretation that the nature of 
the Conttact will bear is to be followed, leſt thereby Princes be bound to grant more than 
haply they would, or their Generals damniſie themſelves in the execution of their Office. 

he that is accepted of upon an abſolute Surrender, ſhall be judged to ſubmit himſelf 
wholly tothe will of the Conquerour, whether it be of the King, or of the People that 
maintain the War; Examples whercof we have in Gentins King of Jllyrium, and Perſe 
King of Macedon:a, of whom the former yielded himſelt to Auicius, the latter to 
Paulus. 

Wherefore, if this Clauſe may be added to the Contract, namely, That it ſhall tand 
good of the Prince or the People ſhall thin fit; as of ſuch we may read in divers Hiſtories, di 
vers Sponſions. It will fo far provide for the Generals ſafety, that in Cale that Agree- 
ment ſhall not be confirmed by the Supreme Power, he himſelf ſhall be indemnificd, un- 
leſs it be in that wherein he ſhall clearly be enriched. 


And they who have engaged themſelves to deliver up a Ton, may diſmiſs their Garri- f 


ſons; as we read in Livy the Locr ians did. 
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HAT Saying of Cicero is very well known, Etiam, ſi quid ſinguli, temporibus ad. 
4 Hoſts promiſerint, eſt in eo ipſo Fides ſervanda;, ¶ hat ſoc ver any private per- 
fon, bring urged by the neceſſuy of the times, ſhall promiſe to bis Enemy, even in that 
very thing enght be to preſerve bus Faith. Now whereas he ſaith [ any private perſon] it is 
plain that it matters not whether he be a Souldier or a Citizen ; for Faith ought to be kept 
with an Enemy by both. Strange it is then that any man, expert in the Laws, ſhould a- 
verr, That Faith in publick, Agreements ought ſtrictly to be kept, but not in private. For if 
private men have Rights peculiar to — which they may diſpoſe of as they pleaſe. 
And if an Enemy be capable of thoſe Rights, what ſhould hinder but that theſe private 
men may for their lives or liberties engage thoſe? Whereunto we may add, That un- 
leſs this be granted, many Murders would daily be committed; yea, and many men 
kept in perpetual bondage : For neither con!d the lives of many men be otherwiſe preſer- 
ved, nor their liberty procured, if no Faith privately made were to be kept with Ene- 
mics. 

I. Yea, and not only with ſuch as the Law of Nations accounts Enemies, but even with 
Len with Py. Pyrates and Thieves, are we to keep our private Faith no leſs than if it were publick; as we 
n Thieves, have elſewhere prove+*, with this only difference, That in Caſe any promiſe ſhall be ex- 
_ fr torted from us by an unjuſt fear, impreſt by him to whom the promile is made, the Pro- 
* Book f Oh, Miſer may demand reſtitution z which if refuſed, he may take by himſelf: which by the Law 
1s. Sc, 2, Of Nations we cannot do, if that fear proceed from a publick War. But in Caſe ſuch a 

| promiſe be confirmed by an Oath, it muſt neceſſarily be kept, if we would avoid the fin 
of perjury ʒ which if committed againſt a publick- Enemy, is puniſhable by man; but 
if againſt Pyrates or Thieves, it is connived at; yet not that it is then juſtifiable, but 
_y in deteſtation of their condition of life, who are to receive the benefit there- 


Neither may we in this Caſe exempt Minors, if tbey be of ſuch capacity as to under- 
Minors not ſtand what they promiſe ; for the priviledges indulged unto them ſpring only from the 


IL 


herein chem. Civil Law, whereas we reſpect only the Law of Nations. 

Iv As to thoſe promiſes made through errour or misbelief, we have already declared, That 
Whether an WE have a t to retract them, when that which was erroneouſly believed was, as it 
errour do ex. were, the ition of the promiſe z as when a man believing his own Son to be dead, a- 
cute wn. dopts another to be his Heir. 

B.21.41-4% But how far forth the power of private men extends in making any Contract with an 

V., Encmy, is a Queſtion of greater difficulty. Certain it is, That no private man can alienate 
— that which is publick. For if ſo great a power be not to be given to a General, much 
publick leſs to private men ; as is elſewhereproved *. And yet what Contracts private men may 
- —- make with an Enemy concerning their own private affairs, whether actions or things, 
* Ch. 22. dt. may very well be doubted ; becauſe we cannot well grant theſe to our Enemies without en- 
7. damaging our own Party : Whence it will appear, That all ſuch Contracts made ate un- 

lawful, as well with Citizens, in reſpect of that ſupereminent power their City hath ove 
them, as with mercenary Souldiers, in teſpect of their Military Oath, But yet * mul: 
now, 
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know, That ſuch Agreements being made to preventa greater or more certain miſchief, 
are to he reckoned rather as beneficial than deſtructive, even to the Publick. For always a le. 
ſer evil being compared with a greater, hath the appearance of good; according to that Say. 
ing of him in Appiar, Of evils the leſſer is moſt eligible, And yet neither can that bare Faith 
whereby a man doth nor utterly renounce all power that he hath over himſelf, and all that 
he hath; nor can the publick bencſit, without the Authority of a Law, be of that effi- 
cacy as to make void that which is done, ſo as it ſhall have no effects of a juſt Rigar, tough 
we ſhould grant, That that which was promiſed was contrary to his Duty that promiſed it. 
The Law indeed may take away this power from its Subjects, whether they be Natives or 
S-journers; but it doth not always do ſo, for it ſpares Citizens. Neither indeed can it al- 
ways do it; for humane Laws (as we have already faid) do-then bind when made after an 


Humane way: but do loſe their binding power when they impoſe ſuch things as are either 


altogether unreaſonable, or unnatural. For thoſe Laws or particular Mandatcs which do 
manifeſtly enjoin ſuch things, are not to be either held or obeyed as Laws. For all gc- 
neral Laws are to be conſtrued with ſo much favour to humanity, as not to bind in 
Caſcs of extremity, But if that act which by any Law or Precept was prohibited, and 
though done, declared to be void, might with equal Right be fo prohibited; then ſhall 
that act of a private perſon be alrogether void, yet may that man be juſtly puniſhed, be- 
cauſe he promiſed that which he had no Right to perform, eſpecially if being bound by 
Oath he ſhall do it. 

A promiſe made by a Priſoner to return into Prifon is defervedly binding, becauſe it 
renders not his Condition wor ſe than it was: and therefore that fact of Revnlus was not 
only glorious, but juſt; for as Cicero well obſerves, Regulus ont not by his perjury to in. 
terrupt that general Traffick, and Commerce of War, or to break, thoſe mut nal Covenants and 
Conventions made between Enemies ;, yeaalthough, as Horace [pcaks, 


He: cond not chiſe but know 
1 he tortures threatned by i Barb'rous Foe. 


For even when he did engage himſelf by promiſe to return, he was not ignorant what 
they might do. So of thoſe ten Captives ſeit to Rome, eight of them denyed, That they 
bid any Right to recover their Eſt ates by Poſt liuminy, being bound by Oath to return back; as we 
may read in Gellias. 

Some Priſoners are ſet at liberty upon their promiſe, That they will not return to ſuch a 
place, or that they will never more bear Armes againſt them, under whoſe power they 
chen are: An example of the former we may find in Thucydides, where the Ithomenſes en- 
gaged themſelves to the Lacedemonians to depart out of Peloponneſus, and never to return 
thither again. And of the latter, Examples ate now very frequent z an ancient Example 
whercof is left us by Polybi::5, where we tind that the Numidians were diſmiſt by Amilcar, 
upon Condition, That none of them ſhoul ever engage in War againſt the ( urthagini uns. The 
like Condition we find impoſed ou tae Heruicans in Procepius; yet there are that hold ſuch 
an Agreement to be void, as being contrary to the Duty we owe unto our Countrey. But 
to this lanſwer, as before, That not every thing that we do contrary to our Duty is pre- 
ſently void. Beſides, it is not againſt our Duty to procure our own liberty by ſuch a 
promiſe ; becauſe, being already under the power of the Enemy until we are diſmiſt, we 
are as uſeleſs to our Countrey as if we were dead: wherefore our Countries condition can 
not be made wor ſe by ſuch a promiſe. 

Some there arc that engage t!;emfelves not to make their eſcape; and herein alſo Faith 
is to be kept, though when we made that promiſe we were under reſtraint - though ſome 
there are that hold otrerwiſe, For by this very promiſe cither our lives ate ſometime pre- 
ſerved, or we enjoy the more liberty, Burt yet if after this promiſe made, we are ſtill kept 
under a cloſer reſtraint, we are thereby diſcharged of our promiſe, if it were made upon 
Condition that we ſhould not be ſo bound. 

It is but a fooliſh Queſtion that ſome make, Whether he that is taken Priſoner by one, 
may yield himſelf Prifener to another. For it is too clear, That no man can take away 
that Right which another man hath gained by any Contract that he can make: For by the 
very Rigat of War, or partly by the Right of War, and partly by the Grant of him that 
maintains the War, according to what we bave already faid, A Priſoner taken in War is 
his that takes him. 

As concerning the eſſe of ſuch Agreements there is a notable Qeſtion, namely, 
Whether private men, in Cafc they neglect to perform what they have promiſed, may be 
compelled thereunto by their ſuperior Power? Whereunto the beſt Anſwer is, That they 
may, but in a ſolemn War only; becauſe they that make War, are bound by the Law of Na- 
tions cach to other to dothat which is right and juſt, even concerning the faCts of private 
men; as if an Ambaſladout being publickly ſent from an Enemy, ſkould by a private _ 
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the: 


X. 

Whether pri- 

vate men may 

be lled 

by their Prince | 
to perform 

what they have 

promiſed, * 
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be aſſaulted, Wherefore, that motion which Cornelis Nepos made, was aſlented unto by 
many of the Roman Senators, as Cellius teſtifies, namely, That thoſe two of the ten Ca- 
ves, who being bound by Oath to make their returns, refuſed, ſhould by a ſtrong Guard 
conducted, and delivercd up to Hanmmbal, eſpecially conſidering that the ſame Senate 
had, not long before, compelled thoſe to return whom King Fyrrhas had diſmiſt upon the 
like Conditions. 

XI. Concerning the inter pretation of ſome words in ſuch an Agreement, we are to be gui. 
What inter- ded by thoſe Rules which we have often recited, that is to ſay, We ought not to recede 
_—_ we from the proper ſigniſication of the words, unleſs it be to avoid ſome abſurdity that 

gve to ohld from thence follow; or that we be induced thereunto by ſome other very ong 
— 1 a Co conjectures : and where the words are ambiguous, that we incline to that ſenſe that makes 
molt againſt him who gives the Law, 

XII. As he that covenants for his life only, hath no Right to his liberty ; under the name Ap- 
_ _ el we are not to comprehend Armes: Aids are then ſaid to come when they are 
- the in fight, though they do nothing; for their appearance hath ſome kind of effi- 
coming of Cacy. 

Aids J are tobe But he cannot be ſaid to return to the Enemy, who returning privately, preſently de- 
underſtood. parts: For our promiſe to return is not fulfilled, until we have put our ſelves under the ſame 

XII. de Power of the Enemy as we were when we promiſed to return. The contrary inter pretati - 
3 on Cicero accounts to be merely deluſive, and fooliſhly crafty, introducing fraud, and 
wo the Enemy, ſometimes perjury. And Gellus calls it a fraudulent Cheat, always branded by the Cen- 

ſors with reproach, and the perſons that made uſe thereof rendred inteſtable. 

XIV. In Agreements made, Not to ſurrender in caſe juſt ſuccours ſhould come within ſuch a 
Succors, when time to their relief, ſuch ſuccours are to be underſtood as are ſufficient to repel the 
—\ Fas Enemy, and ſecure us from farther danger; four Examples whereof are recorded by 

: Procopuns, 

XV. This: alſo deſerves to be obſerved, That if any thing ſhall be agreed on concerning the 
Tharwhich te · manner of the cxccution, that ſhall be anncxcd unto the Agrecment as a Condition, As 
les to the for example, In Caſe a Safc-ConduCt be granted to ſuch a place, and that place before we 
manner of = can arrive thither, happen to be in the poſſeſſion of the Enemy, the Agreement is not fulfil- 
Condition, led until we come where we may be in ſaſety. : 

XVI. As to Hoſtages, we are to be guided as aboveſaid; ſometimes they are but Sureties 
Of Hoſtages to for the acts oſ their Principal; but yet it may be ſo agreed that the Obligation ſhould be 
perform ſuch disjunCtively underſtood, that is to ſay, That cither ſuch a thing ſhall be done, ot the Ho- 
Covenants ſtages may be detained. But if the meaning be doubtful, we muſt incline unto that 
which is moſt natural, which is, That they ſhal be held as Surcties only, until ſuch 
things ſhall be performed. 


CH A P. XXIV. F 
Of Faith tacitely given. 1 


I. How Faith may be given by ſilence. that he hurt not him with whom be treat 
Il. An example in one deſiring to be recti-  :-- 
ved into protection by any Prince or Peo- 1 dumb ſigns which by cuſtome become 
Anific ant. 
11 7 another that eit her demands or admits | VI. Of a ſilent approbat ion of ſomething de- 
of a parly or treaty. manded. 
IV. That it i lawful for either party during | VII. A puniſhment when it may be preſumed 
a treaty to promote his own intereſt , 7 to be remitted by ſilence. 


H AT ſome things are by ſilence agreed on was not ill obſerved by 7avole- J. 
nus, for this is uſual in moſt agreements, whether they be publick, private Faith given by 
or mixt; the reaſon whereof is, becauſe it is our conſent only however ſigni- filence. a, 
fied and accepted that hath the power to transfer our Right. But this conſent of ours 
may be otherwiſe expreſt than by voices or letters, as we have already ſhewed : 
for ſome ſigns are naturally included in the act it ſelf. 
As for example, He that coming from an Enemy, or as a Stranger, commits him- II. 
ſelf to the Faith of another King or People, doth without doubt tacitely oblige him- As in him thut | 
ſelf, not to act any thing againſt that State under which he deſireth protection; we _ * = | 
cannot then agree with them, who juſtifie that act of Zopyrus, who not being able to con- — 
quer Babylon by force, cut off his own Noſe, Ears, and Lips, and fo mangled, fled in- 
to the City, and perſwaded the Citizens that Darius his Malter had done it in revenge 
for ſpeaking ſomewhat in their behalf; and having thereby got into ſome place of 
eminent truſt, betrayed the City unto Deus: For Zopyrus his fidelity unto his Prince, 
could not juſtifie his perfidious dealings with them to whom he fled, and by whom 
he was received into protection. The like may be ſaid of Sextus the Son of Tarquim, 
who betook himſelf for ſalety to the Gabis., Yirgis cenſure upon the like ſact of S. 
non was this, 


Now Grecian Treacheries view, and from this one, 
Learn to avoid the reſt. — — 


So he that demands or admits of a Parly, gives his Faith tacitely, that during that III. 
Parly both Parties may be ſecure. * eAgathias condemns Ragnarit the Hun, for at- And in him 
tempting to kill N ſetes in his return from a Conference whereunto he had invited ut, e * 
him. This Livy concludes to be a manifeſt breach of the Law of Nations, when E- 7; , 
nemies under the colour of a Treaty, ſhall lay wait to deltroy each other, which he + 
there ſtiles, Colloquum perfide violatum , A treaty moſt perſidiouſiy broken. Upon that ſact L=. 38. 
of Cres Domirizes before-mentioned in treacherouſly ſeizing upon King Birmtzs, whom 
he had firit invited to a Parly, and afterwards entertained as his Gueſt, Valerius Max- 
imus gives this cenſure: Nima gloria cupiditas perfidum exiſtere cocgit; His immoderate Lib. 10. c. 8 
thirſt after glory conſtrained him to be perfidions. Wherefore I cannot but admire why he 
that wrote the eighth Book of Ceſars Gallick Wars, rehearſing the like ſact of T. La- 
bienus, adds theſe words, Irfidelit atem Comii ſine ulla perfidia judicavit compr inn poſſe; He 
concerved that Comius bis diſloyalry might be thus ſuppreſt without any imputation of Trea- 

c . | 

Neither may we wreſt this tacite conſent beyond what I have ſaid; for if carrying IV. 

themſelves inoffeniively one towards another during the conference, they can under the During a Pat 

colour of that conference divert their Enemies from their Warlike Counſels, and in M cach may 

the mean time ſtrengthen themſelves and promote their own affairs, this ſhall not be — 

accounted treachery but policy, ſuch as in times of War are not lawful only but com not hurting the 

mendable : whercfore they that blamed King Perſeus for ſuffering himſelf to be delu other. 

ded through hopes of Peace, had not fo great a regard to juſtice and fidelity, as to Lr. . 42 

the generoſity of a mind emulous of Martial Glory, as may be ſufficiently collected 

from what hath been already ſaid concerning the deceits and ſtratagems uſual in Ve Bo. 3. c. i 

War. Such was that ſtratagem wherewith Aſdrubal preſerved himſelf and his Army RSS 1 C 

out of the Auſetane Foreſts. And that alſo whereby Scipio African the Elder, dif- 35. OR | 

covered the fituation of Syphax his Camp, both which we fiad recorded by Livy, whoſe a 
D d d d example | 
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example L. Silla alſo followed in the social War at Eſernia, as Frontinus informs 


us. 
V. There are alſo ſome dumb ſigns, which through cuſtome are ſignificant, as teſtifying 
Of dumb Signs the conſent of the will; as of old the branches of Olives, and among the Macedoni 
which by cu- ans the erection of Pikes; among the Romans the covering of their heads with 
— egi. their Shields, theſe were then the uſual ſigns of ſubmiſſion and rendition : So alſo 
; was the folding of the hands behind them among the Perſians ; and the turning of 
Lib. 18. their Shields and Enſigns downwards among the Romans, as Amman: teſtifies. 
Lib. 26, Germans, and from them ſome other Nations, expreſs their ſubmiſſion by the holding 
Lib. 22. forth of Herbs or Graſs, as Pliny tells us. And they that yield themſelves to the Con- 
querour, do uſually caſt away their Armes, and beg mercy, as Seruius notes upon Virgil. 
But he that would ſignify his acception of a ſurrender, whether he be bound to give 
quarter, and how far forth, we may inform our ſelves by what hath been ſaid above. 
Ia our days the hanging forth of a white Flagg is a tacite ſign that a Treaty is de- 
manded : So among the Northern Nations is the kindling of a fire, as Johannes Mag- 
Plinz l. 18. c. * relates. The like doth Pliny write of the Laurel, all which according to the cu- 
30. ſtomes of ſeveral Nations, are no leſs ſignificant, and conſequently as obligatory, as 
if they were expreſt by words and voices, 
VI. A Sponſion made by a General, how far forth it may be believed to be tacitely ap- 
Of a racne proved of by the Prince or — we have already declared “; as namely when both 
omething de- the act is ſufficiently known, thereupon ſome thing done or not done, whereof no 
other reaſon can be given, but what proceeded from their conſent to that promiſe or 
* Bo. 3. ch. 4- agreement. 
5. 15. & Bo. We cannot conclude that a puniſhment is remitted, becauſe it is for a time diſſem- 
—_— bled or connived at; but ſome other act mult neceſſarily intervene, which either by it 
. ſelf may argue, either a petſect reconciliation , as when a League of friendſhip is made 
when tacitely With ſuch a man; or at leaſt that the perſon offended hath fo great an opinion of the 
remitted vertue or the valour of the perſon puniſhable, that what he formerly did, deſerves to 
be pardoned, whether this opinion be by words expteſt, or by ſuch other means as 
vat are — 2 — to ſigniſie as — 1 — hy 
. Another Queſtion we find diſ Polybins, namely, ether a puniſhment being 
» og remitted he On that did the miſchief may be judged to be remitted to them that 
pardoned, the commanded it to be done; which I conceive it ought not, for, Singulos tenent ſua deli- 
inſtigators be (a; Every Fox ought to pay his own ſlyn to the fleaer, and every offender bear his own 
alſo acquitted. pu ſhme nt. 
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A. 


Braham declarins Sarah to be bis Si- 
ſter, did not deny ber to be his Wife 
page 438 

Abraham by the light of Nature made War 
upon the four Kings with Commiſſion from 
God, 13, 15. and gave the Tenth of the 


Spoil unto God | 468 
Abraham's Sous by Keturnh had Legacies, no 
Lands 125 


Abraham aſſiſts Infidels in a Social War 183 
The Abſents Right devolves upon the "or 


The Abſent ſometimes partake of the Sp 


Abſolutions and Diſpenſations from 9.15 
from whence they ariſe, 174. to wm they 
anciently belonged ibid 


Abſtinence from \ ſpoiling a Country at Peace 


+ 431, 432 
Abſucditics to avoid conjeltural Interpretati- 


ons admitted, 19. or other improper or fi- 


nr atrve 192, 193 
Wh. Accepted in full of a Debt, 15 a Dif 
charge 98 


Acceptance to 4 Promiſe that transfer a Right 
requiſite," 154, 155. whetber it be — 5 
ly to be mane known to the Promiſer 155 

Acceptance © the beh. ilf of another, of what 


force 156 
Accuſations criminal by none but Perſons An 
therized 374 


Acquiſitions by War peculiar to 4 ſolemm War 

480. naturally juſt, 405. original Ac qui ſiti- 
on: 88 

Acquiſitions improperly ſaid to belong to - 
Law of Nations 

To Actions two thi: T5 excite, the * 7 
the end, and the f. ily of obt unn 1 419 

Acts Ge, abvorred by bumane Nature 6 

Acls contrar 7 to Oaths, ſometrmes ſinful, ſome- 


times Vo 173 
Acts beneficent per mutt atory 157 
Acts diremptory, commut atory, mixt 158 
Acts generally permitted to all, cannot juſtly be 


demicd to any without ſome (uſe 86 
Acts u ar, either publick or prevate z what 

1 taken by the former is the States maint ain- 

ing the War, what by the latter is theirs that 

take it 472 
In ſuch Acts of a King as private men do, * 

Civil Law binds him, but not in ſuch as 

doth as Ning. - 


Acts atainſt ( onſerence unlawful 411 


| 


Acts not liable to humane Laws 459 
Acts of Kings, in which the Laws have power 
176 

Aciꝭ internal of the mind wnſufficicnt for alie- 
nation 41 
Act involuntary ariſins from voluntary, nat u- 
rally accounted as voluntary 203 


Acts inc vit able to humane Nature not ſubject 
to humane Laws, 374. nor ſuch 4 are not 
direttly or indireltly deſtructrue to _— 
Society 

Acts * in a Juſt War not internally gt 


49 

Acts of * prepen pumſhed, 

——of bumane frailty, and are to be chaſtiſed, 
—— of inevitable misfortune ( pardoned. 
300 
Actors being forgiven, whether the Inſtigator 
be acquitted 370 
Acre 9 136 


Admonitions concerning thinss done in an un- 
jſt War 494 
Adopted Sonr, what Right a man hath — 
them 115 
Adultery, Inceſt, &c. capitally puniſhed - 
fore Moſes 
Adultery ro lye with a Woman betrothed 8 
not her 196 
Of Adultery, he that puts away bis Wife, 
and he that marries her, both guilty by the 
Goſpel i 106 
In Adukery taken, if the Husband kill the 
Nie, or the Wife her Hinaband, the Magziſtrate 
may remit the puniſhment, but not the ſin 374 
An Adulteret and an Adulterefs, to what . 
bled 202 
Atolians, Sou/dicrs of Fortune — 
Age 30. years, 3. Ages 100. years 
The Agent wnjuſt when the tlung done is 1 
and fo on the contrary 414,415 
Agreements, what ire real and what perſonal, 
194. 195. made by Generals to be under- 


1 ood ft rattly 56 3 
Agreements equal to be accounted real, grie- 
vont if in doubt perſonal 195 


Agreements between Generals, how they "wy 
bind their Sovereigns 563 
Aids when ſaid to be ſent, 558. to ſend who 

excuſed — 
Aids being promiſed on one fide only, are 
ſumed to be at his charge that demands them 


193 
Alexander called a Robber or Pyrate 70 
Algerines Pyrates 493 


Alienation, 177 Rights, what naturally required 
to it, 118, i may be made two ways, by 


comma 


The TABLE. 


commun ation, and by ſacceſſ on 122, the 
whole cannot alenate ts parts without con- 
ſent 118, 119 
To Alienation, ſome requiſites are merely from 
the Civil Law 120 
Aliment, in what ſenſe dur to our ( bhildren 
123 

Altar of mercy at Athens 397 
Altcration of Government, none without vio- 
lent Commot10ns 66, 67 
Anothers what is, may be with held to prevent 
danger to u. 434 
For Another”s Debt, none bound naturally but 
the Hew 403, 404, 446 
IWhen Anothet / Goods may be taken for a juſt 
Debt 122 
499 

Fu ny emblem'd by Babel, which cauſed 


diſper 79 

Py of a Neighbour Prince to reſtram, 
no ground of War 100 

Ammunition for War no lawful pony — 
France 1543 


Amphibologs frequent 2 eee 


Los 11 ofen, if our — agree 


with pn wuſunder ſt cod, it 11 no 
lye, 440. net to be uſed in ſworn Learner go 
Amballadours, ſee Embaſſadours 
= in force among the Athemans 447 
er, what 364 
Animals to all Nature bath given Arms 12 
Antiochus wherher &: Uſerpe r 60 
Apoſtles, their power whether of Devine Toft. 
tation, 408 ſome ofthem travelled wah ay 


—_—_ Apoſtates the Ifraclter might 5 


Apple fl of ren þ is che ai 
$32, 35 
a i Wharf fm from Righe _ 
201. « confers no Ri 
Arbiters euher — or Judges, In 
wn Caſes dubiont tied wp to Law, x53. not 
to meddle with Poſſeſſoons, ibid. ſucceſſion, 5f 
w doubt, to be referred to them 131 
By Arbitrement War ſometimes ended. 552. 
4 ſafe way to end Controverſies between Prin- 
ces 412,413 
Arcifinious Lands 94 
Arguments en both ſides equal, to whether to in- 
clane, 411, which in Aorals are beſt 412 
Armes not to be uſed but againſt Arms, 504. 
not capable of Poſt , and 492 
An —— +45 nr hy number ' 


N84 Art, how underſtood 


Articles of Peace J. to be ſtriltly kept, 
— Þ SY breaks 2 4 bid. 


how they are to be — 4 ; 
Rule 546 


Articles by Peace being made known, whether 
* — the King in Caſe of ſilence 188 
of Peace brokgn through 9 
The Alun Coſtow of dvidag 
n Cuſtom o the Spoil, = 
ther Kings Abſolute Monarchs * 47 
The Aſſertion of things to come how valid, 15 l. 
in what different from a Promiſe 444 
Aſſociates, one may compel another to keep 
the League, 50 = and the name of Aſſe- 
cates who are meant, they only at Py 
or they to come 
Aſſociates ought to do each other Right, hr 
Subjett; bemg accuſed 
Allociates, when to be defended, 424. ak 
they partake of the Spoil 478 
Allociates being invaded, when the Peace is 
broken 549 
Aſſociates in an unjuſt War obliged to damages, 
and ſometimes to puniſhments, 434. how the 
+ ontroverſies between them are to be adi 
e 
Aſſociates ſometimes oppreſſed by Aſſocrates - l 
Of Allociates which «1 to be preferred 187 
Allociates not named in the Leaguc, to aid them 
breaks not the League 193 
Aſlaſſinating of a Prince though our Eur 
provately, net allowed by the Law of Nations 
462,463 
Atheiſts and ſuch as Gods Promdence, 
to be perſecuted in the name and behalf of 
hum. Society 388, 329 
At Athens all that were unfortunately nuſer a- 
ble found protetiion 398 
The Athenian Government Demecr atical, the 
Lacedemonian eAvriſtecratical, and at- 
cordungly the Conquered Cites formed their 


Government $36 


Authors of War ſometimes excuſable, 502, 


03. of it proceeded not from batred, but 

4 tron 12,13 
The Authors and Leaders puniſked ſeverely, 
the reit threatned but not puniſhed 501,502 
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Alncary Thieves 382 
Baltick Sa, bow ſar the Emperor's 138 
Baniſhed, wor ſubjef? to the power of their G. 
115 
Barbarians wnuſtly accounted Enemues by the 
Grecian 407 
The Bargain naturally good from the time of 
the Contr aft, but of twice fold, bu Title is 
beſt that gets the firſt poſſeſſion N 
Barklay Opinion concerning reſiſt ance of the 
Supreme Power in ſome.Caſe! 60, 63, 64 
Baſtards ther Rights, 124. ſometimes made 
Levitimate, and bow, ibid. ſometimes ad- 
mitted to ſucceed, 125, the Roman Laws 
made no proviſion for them, nor Solons, 123. 
the Canon Law provides neceſſaries for life 
1 ibid. 
Of Battel, che rime and place appointed 
". 454 
Bees, 
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Bees, what's good for the Hroe , 1s good for 
the Bees Pref. vii 
Beaſts, their ontrage, whether to be imputed 
to their Maſters, 204. from them ſome mo- 
ral duties may be learnt , Pref. iii, iv. not 
capable of Laus, 6. juſtice improperly attri 
buted+to + my ibid. yer ſome reſemblance 
they bave of it, ibid. killed not by way of 
puniſlumc t, but by oily riglu of Domus, 
40 

Beaſts do ſome of them abhoy wmatur al co:- 
tions, 108. to all God hath given ſome Arme: 
12 

Beaſts-wild, Birds, Fiſh, are naturally theirs 
that rake them 81 
Benefactors in our Teſt aments, firſt to le 
gratified, and then Friends obiges 162 


Benefits publick preferred before private 55, 
6 


Benefits, ſome due even to the wickgd by — 
Chriſtians, 184. given by Kings, if to the 
publick, damage, are not only to be revokgd 
but made vod, 179. given by Kings, whee- 
ther to laſt longer than their huet ibid. 

Benjamites, ther controverſic with the Iſrac- 


lues 169 
Bigamy 10g, 106. 
Bituitus , betrayed by 4 preteiice of Parhy 

569 


Biſhops office when oppoſed to Kings, 408. 
they may adviſe, but not compel 409 
Bodies polatich, and natural, their difference 
117, 118 

Bounds of Kingdoms if doubted, are preſuoned 
to be Arcifumous, 137. 138. they change 
not, though the River changeth 95 
Bonum & «qmm (1, e. the mere Right of 
Nature 208 
The Brabantine Law, concernmg the Chil: 
dren by A jecond marriage I25 
Brethren commy from one common ftock,, 
are almoſt one and the ſme 126 
Brother 4, his Brother in the head of bus 
Enemies Troops, and demands bis reward 
458 

Buggetet $ may lawfully be K — 
Burial dar to Eucnuct, 216. whether duc to 
the notoriouſly wicked , 217. an emblems of 
the Reſurredtion, 2 15. obſerved by Piſmares, 
and Dolphins, and Bees 214, 215 
To Bury him that was foind dead the High- 
Prieſt commanded , though not otherwiſe to 
be preſent at a Funeral 216, 
Burial, whether juſt iy denied to ſelf-murthererys 


218 

Burial, denied 4 juſt cauſe of War 213,214 

Burial u right, whence ibid. 

A Buſhel Roman, how much of ours +521 
C. 


Celare what, not every thing bid that is not 


revealed 159 
Cxſar in his War deſtroyed 1192000 men 
421 


Czlar forewarned of the Ides of March 359 
Caliſtratus mſunder/tanding the Oracle, in- 
ſtead of protection at Athens found his 


Death 398 
_— not promiſed to any perſon but to the 
168 


eo 
Canaanites capable of mercy if they yielded 
169 
Canibals, and Sacrificers of mankind deſtroyed 


| 3 
Canons Eccleſiaſtical , of what uſe, Pre face 
xviji 
The twelfih Canon of Nice armnſt War 
was occaſioned by Licinius his cruelty 28, 
29 
Canons concernins the waſting of cn Enenues 
Country 514 
Canons concerning Slaves, how underſtood 


483, 484 
——_ whether they may be at any time 
Me 


460 

Againſt Captives redemption , Laws unjuſt 
61 

A Captives promuſe to return, binds him — 
Captives /oſe not their things of not found and 
taken, 562. when they may be put to death 
08 

Captives, d things not rell ored, 11 o 
agreed, 489. ther Children Slaves 481 
To Captives taken in War, what in equity 
may be done 520 
A Captive releaſed for exchange, ought to re- 
turn or pay his ranſome, his exchange be- 
mg dead 562 
A Captive Woman, if her redeemer eit her 
— ber or proſtitute her Body, her ranſome 

11 loſ 490 
Captives to take in War, dow far lawful 


5 18 
Captives to redeem, Veſſels conſecrate may be 
2 216, 217 
Captives, whether they may make their eſcape 


523 
A Captive who takes, bath a Right to all he 


hath ſo long as be keeps him 489 
A Captive redeemed to ſerve his redeemer, 
bow long 499 


A Captive may owe bis ranſome ta dwvers, 
$62. his ranjome agreed ſhall bind, though 
be be richer than was believed ibid. 

A Captive is 4 perpetual hireling, whoſe ran- 
ſome i paid ty bus work 519 

Captivity better than death or deſolation 

420 

Captives in 4 ſolemm War , Slaves, though 

they never atted hoſtility againſ® us 


3 

Captives taken in a publick War, diſtinguiſhe 
rom ſuch as are Slaves for perſonal crime: 
519, 520 

Captives, bew long in equity they may be de- 
tamed $'9 
A Captives allowance among the Romans how 
much it contains of ours $21 
Captives not exempted from the licence of 
cee War 
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War, 460. yet to be ſpared, $06, 507 
Captives oe Landy the valeur of Souldiers, 
not taken but recerved 
Captivity ariſing from an unjuſt 
495 
Captivity, into what now changed 
See Slaves 
Capua 4ſſolved 
Carneades holding all lawful that was profit able, 
confuted, Pref. iii, vii. bis Arguments a- 
gainſt Juſtice anſwered ibid, 


Carthage to be free, hom underſtood, 194. , 


484 | 


| 
142 


the Captive promiſing to return, and failing, | 


ſem back, by the Romans 
plined yet always at Peace 
Cavils concerning interpretation of Articles 
191,194 
Defence, \) 
Cauſes of a juſt wr] Recovery, 
Puniſhment, 
Without Cauſe to make War, not cruelty but 
madne fi 405 


70,71 


167 | 
The Cauchi, « People of Germany, well diſcs- | 


' 


Cauſe may be good, but the manner of its pro- 


ſecntion wnlawſul 
Cauſes of a War wnuſt 
Cauſes of a juſt War three 
Cauſes and pretences diſtinguiſhi d 
Cautions to limit the Law of neceſſity 
Certainty, there cannot be the ſame in Morals 
as in Mathematichs 


410 
Change of Counſel: is not evil if not from bet. 


ter to worſe 151 
To Change ant will is natural ibid. 
Change of Seat no loff of Empire, 142. no 

more is the Change of Government 143 
The Charges of the War may be required from 

the Authors of it 518 
Charity ſometimes forbids what Law permits, 

434. 1. Rules extend farther than thoſe of 

Fuſtice 518 
Charity mitigates puniſhments, unleſs hindred 

a greater Charity 381 
Charity ſhould be extended by Chriſtians as 

(rift extends bis Grace to all men 186 
Children born of Captrves, how far Slaves, 523. 

not to be puniſhed for their Parents, 401. 

in this Caſe Ged no Precedent for us, and 

why, 399, 400, 402. how long they owe O 

bedience to Parents, 104. grown to diſcret- 

on have a mor al power over their own attions, 
and how, tbid. even of Traitors ſpared by 
good Princes, 402, 403. to ſuccerd their 

Parents dying inteſtate, 123. to nouriſh their 

Parents like the Stork ibld. 
The Child to follow the Condition of the Mother 

only, not natural, 133. why threatned to be 

viſited for their Parents 402 
Choice of the Empire, not in the (itizens of 

— ut of Rome 144 
Chriſts actions not all mit able by us 34 
Chrilt not « /oſes's Interpreter only 16, 17 
Chriſtians, het her they may join with Infidel; 

in 4 Social War 18 


Chriſtian Religion inoffenſive ly the teſtimony 


4 


ounded on mat- 
eunto compelied 
389, 390 


of Heathens, 3 90. being 
ter of falt, none to be t 


491 | 
War, unjuſt | Chriſtians to perſecute as ſuch, a juſt Cauſe of 


War, 390. not to be impreſt to ſerve in War 
ap ainſt their will, 43 i. ſhould conſederate a- 
gainſt the Enemies of Chriſt, 186, 187. 
ſwear by the Creatures in reference to God, 
171, not to fight againſt Chriſtians wider 
Heathens , 29, 30. makes not Chriſtians 
Slaves, nor Turi: Turks, 414. to wnflitt ca- 
pital puniſhment , how not ſafe for them, 
373. ſhould not reſiſt perſecuting Empereurs, 
7, 58. ought ro e briſtians perſecuted 
or Religion, 186, 187. whether they may 
enrich themſelves by the Spoil of Enemies, 
$35- whether they may reſiſt in Caſes of ex 
treme neceſſuy, 60, 61 
Chriſtians even unarmed make War 431 
Churches and things conſecrate to be ſpared 
* 114,515, 516 
Circumciſion, to whom it belonged, 9. 
Stranger Were circumciſed, ibid. not neceſ- 
ſary to ſalvation the Fews confeſs ibid. 


401 | A City what, 8. in what ſenſe ſaid to be free, 
404 | 
70 | A City hath no power over ber Bansſhed, 115. 


404 
82 


407. their Right over their Citizens 114 


revolting to receive, 15 againit the Law of 
friendſhip 10 
Cities and Rivers immortal, 141. being by 
War conquered, whether it ceaſes to be a City 
48 
A Citizen not to depart till his part of the pub- 
lick, Debts be paid, 115. nor in a Siege till 
be bath ſubſtuuted another, ibid. being deli- 
vered up but not recerved, may return and 
remain 4 Citizen, 396. whether 1 
forſakg their City * 155 
A Citizen, though innocent, whether to be 
compelled to delvver himſelf up to preſerve 
bus | 423,424 
Cities not to be puniſhed if the (riminal appear 
in Judgment, 3 96. though unjuſt, ceaſeth 
not to be Cities 451 
A Citrzen taken by Pyrates, loſeth not his 
freedom, 456. and a Servant, how they af 
fer, 486. of Rome, all that liue within the 
Pale of the Empire 450 
The Citizens Right over their Magiſtrates 201 
A City, how diſt inguiſhed from a Company of 
Hyrates, 451, 452. War worſe than Tyran- 
6 
Civil Power, wherein it conſiſts, 37. 2 
gained by War and its Rights, 485. Law 
may bind or reſtrain from that which Nat ure 
leaves free, 8 1. Laws, ſome unjuſt 127 
Claim from 4 Foreigner everlaſting 182, 183. 
whoſe beſt, bis that gives the matter, or form 
139 
Clergy-men exempted from War 67 
Clemency mo## becoming a Prince, 382, 383. 
to be uſed to the Conquered,the Conquerour ſe- 
cured, 527, 528. ſeen in the mitigation as 
well as in the remiſſion of puniſhment, 382. 
of the Phariſees in puniſhing, 371. Motrues 


there- 
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thereunts, 417, 418. Emperors famous for 
Clemency, 50 l. a great Ornament to Princes 
where their injuries are dene againſt them. 
ſelves 417, 418, 554, Cc. 
Colledges ſpared by the Philiſtines 506 
Colonies have the ſame Right their Mother 
Cities have, 143. not governed abſolutely by 
their Mother Cities, 49. yet by the fame 
Laws and Marrſtrates, 142, 143. uſually 
the riſe of Free States 143, 144 
A Command grven for one thing, whether 
fulfilled by another more profitably, 197 
without it be th. hills an Enemy,to what obli- 
ged 535, $36 
Commanders eur in ſome Caſes may 


make War, 35. bow far they may bind their 
Souldzer 5 564 

Command in War may be either general or ſpe- 
cial 


| 535 

Commands of 4 General muſt not be diſputed, 
but obeyed 197 
Commands diſtingm(ſh'd from Counſels Pret. 
XVIII 

Of Commerce, the moſt ancient way is by ex- 
change, 157. the liberty, and for it Tolls 
due 84, $5. 
A Commonwealth is ſuch, though corrupt 45 ! 
The Common ſafety ſometimes preferred be- 
fore our own 73 

4 


Community, thew Rights over their Member 
3 
A Community my ariſe by giving a new Form 


to the matter of another, 159 or throurh 


commixture, according to the proportion of 


either ibid 
Communication of crimes between Kings and 
Subjetts 398, 399 


Communication of things uſc ful to other's, anc 
not damaneabvle to our ſelves, charit abi. 
82 
To Compel Hau not with the nature of an 
Inſerior, 46. being compelled, they that 
war againſt 115 to be ſpared 498, 499 
Compenſation due to Subjelts, whoſe Good; 
are alienated for publick Peace 545, 546 
Concubinary ringe, ſee Marriages 
Concubinate 4 kind of natural Marriage 112 
A Concnbine who, a bow allowed 113 
Conditions, who offers, or who accepts, which 
makgs the Comratt 199 
Conditions hard impoſed on the weaker Party 
or the Conquered 183 
This Condition, things ſtanding as they do 
when tacitely underſtood I 97 
Conditions not fulfilled on the one ſide, dif. 
chargeth the Promiſer 541 
Conditions when ſevere ſeldom laſting 529 
A Confederate on unequal Conditions may ob- 


7 


tain the Supreme Power 48 
Confederates, their differences how determi. 
ned 49750 


Confederates engaged in ſeveral Wars, and 
both demanding War, which we ſhould aſſift 
8 


187 
Confederates, ont may be aſſiſted againit the 


—— 


other, unleſs expreſly forbid by former a- 
greement, 424. in their behalf War lawful 
in 4 juſt cauſe, ibid. the ancienter to be 
preferred, ceteris paribus, wnleſs in one caſe 


412, 413 

Confederates, not to be aſſiſted in caſes de- 
ſperate: and why 424 
Conjectures, aſcful when words admit of di- 
vers ſenſes 191 
Conjectures reſtraining promuſes how gunded 
193 

Conjectures from the matter, eff «its, things 
conjoyned 191, 192 


The Conquerour may give the Conquered 
what he pleaſeth, 486. as ſome part of the 
Government, or ſome liberty or freedom in 
Religion 527 

The Conquerour may be ſecured, by tpeſing 
Garriſons or Tribute on the Conquered 526 

That the Conquerour may bve ſecurely is the 
end of War, and how this may be done 
without crucliiy $24, 525 

he, Conquerour m ſingle Combats 552 

Ts the Conquerour to ſubmit better than de- 
folation 119 

The Conquerour way impoſe what Laws be 
pleaſeth, 485. crowned in the pavilion of 
the Conquered, 479. more ſafe in a free 


than compulſory obedience $27 
Conſcience not bound by ſome Laws 482, 
453 

Conſecrated Plite fold for what uſes 216, 
217 

Conſent gives ſionification to words, net things 
438 

Conſtantine 38 


A Contract made with a Servant binds his 
Maſter, 147. binds according to Laws of 
the City wherein it 1s made, but not if made 
on the Sea or m a Deſart 152 

Contracts permutatory that ſeparate the parts 
have three head;, Do ut des, &c. 157. 
mixt, principally, or by acceſſion, and ſuch 
as introduce Communion 158, 159 

In Contracts, a jut proportion is to be ob- 
ſerved, 160. all errors and miſtakes are 


to be retlified, ibid. 
The Contracter with another for what :s bis 
own, releaſeth his Right 98 


The Contracts of Kings and Free States, not 
always interpreted according to the Raman 


Laws 199 
Of a Contract, the writing is but 4 laſting Mo- 
nument, and no part ibid. 


A Contract in doubt i perfegt before the de- 
livery of the writing , when otherwiſe ir 
muſt be ſo expreſt ibid, 

Controverſies n War, not determinable by 
the Civil Law, 122. concerning things ta- 
len in War, ſhall be judged in any Nati 
on at Peace, where they were taken, ac- 
cording to their cuſtonu, 483 

Corn, and other things iſeſul in War , may 
be ſold to the Enemy to pay Souldiers, to de- 
ſtroy them were madneſs $13, $14 

7 
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Of Corn Jown on anothers Lands by miſtale, 


whoſe the Fruits are 139 
Conventions publick, how, and when — 
I 50 

In Councils General, a King newly made, ſhall 
have the ſame place as the People being 
free had before 143 
Counſel of wiſe men, how prevailing 25 
The thoughts of Counter-pallion reftrains from 
wrong doing 371 
Counter-paſſion hath no equality, if the no 
cent aud innocent ſuffer alike 381 
Craſſus, how be gained his great wealth 535 
Creatures naturally wild are for the moſt part 
theirs that take them 469 
Cruclty ariſmg from UVa fear 72 
Cruclty of the Roman Generals in their tri- 
um 461 
Cultome, and opportunity, two great mcen- 
five; To ſin, unleſs carb'd by evere _ 
381 

Cuſtomes Crvil, ſometimes miſt aken for the 
Law of Nature 385 
Cyrus bus judgment concerning the two coats 


4 
LD. 


* Dearth, Strangers forbid Corn, yet Sojouy- 
ners not rhen to be expelled 86. 
Death voluntary in deſence of Chaſtity com 
mended, 219. in Jome caſes allowed by the 
Jews, as the Death of Sampſon, Saul, Cc. 
ibid. rermed a diſmſſion, ibid. the only 
good thing to ah incorrigible offender 272, 
273 
Day, wn ſach, in a Truce whether exclu- 
ſroely or inclaſtvely to be underſtood, 562. 
im League how underſtood 191 
Damage, 4 demends (i. c.) from taking 4. 
way 4 mans Right, 200. which may be 
either im the things or profits of them, 201, 
grven by doing or not doing, ibid. direcily 
or by conſequence 400 
Damages done by another, and the —— 
thence, 200. done to our honour and fame 
how repaired, 204. who occaſion, bound to 
repar ation, 200. if done in War, no alli 
en ariſeth, $47. in War remitted, Peace be- 
ing agreed 546, 547, 
Dangers, to prevent by Treachery, Poyſon, 
Cc, whether it juſtiſie the killing of any 
man, 72, to prevent we are ſometimes en- 
forced on fin, 378. in things equally doubt. 
ful, chuſe that which hath leaſt danger 
I2 
David, how far forth he reſiſted Saul 60 
Debts mor ſtriftly due, not to be recovered 
by War 409 
Debts due to the Conquered, may be remitted 
by the Congquerour 410, 411 
For Debts of the Prince, the Subjefts Goods 
able, 446. upon breach of Faith not to 
e ſued for, 211, 212. of one private man, 
anoh ers Goods not obliged 


Debts of mercy, liberality, and gratitude, not 
recoverable by Law 151 
Decalogue, the four firſt precepts explained 
337, Cc. 
Deceit ſometimes taken in a good ſenſe, 437, 
4.38. Dolus malus taker for that which is re- 
pugnant to natural Right 147 
A Deceitful Contract, to what reſtitution 
bound 203 
Dedition, conditional and its eſſelts, 183. 
pure how far it extends, 553. what in c. 
quity is to be impoſed on them 553, 554 
See Surrender, 
Defenſive As break, not the Peace 548 
Defence ie owe to the Innocent, and when 
424 
Defendant in 4 juſt Cauſe gathers courage from 
a good Conſcience 76 
Defence in a publick War, ibid. of our Limbs, 
whether it juſtifie the killing of any man, or 
of (baftiry 72 
He whoſe Duty it is to Defend others, ought 
not raſhly to run himſelf into danger 73 
Defenſive War lawful, yet againſt the Argref- 
for only;, and where the danger is certain, 
And not opinionat ive only 71,76 
Defence in thoſe who have given juſt Cauſe of 
War unlawful, unleſs ample ſatisfattion be 
firſt tendered 77 
In Defence of our Goods, to kill a man nat u- 
rally lawful 74 
Delays in performing Articles of Agreement, 
when only to be admitted 548 
Delivery net neceſſary to transfer Dominion by 
the Law of Nature 140 
Degrees of things to be beloved 23 
Demoſthenes's Apologue of Wolves and Sheep 


423 
The Denial of juſt things juſtifies the taking of 
them 86 


War is ſufficiently Denounced, though at the 
next Garriſon 454 
Denunciation, ts form, 4.53. Conditional re- 
quires either Reſtitution , Reparation , or 
Puniſhment, 453. to be made by him that 
requires ſatisf attion 453» 434 
Before Denunciation to makeWar unjuſt 452. 
why neceſſary to a Solemm Naur, 454. abſolute, 
when neceſſary, 453. whether neceſſary, the 
Rights of « Ambaſſadours violated 455 
War Denounced againſt a Prince is ſo a- 
gainſt his Subjects and Adberents 4.54 
Var without Denunciation, in what Caſes law- 
ful 452 
In Denouncing of War what Nature ſtriftly 
requires not, may be honeſtly and laudably 
do ibid, 
muſt be 


ne 
Depoſited things after confiſcation, 
reſtored to the Exchequer, not to the own- 


er 147 
The difference between things Depoſited, lent, 
and pawned, and of their obligations 160, 
161 

Dereliction, when preſumed, 98. of Empires 
100 


examples 
To 
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To Deſtroy things profitable to us and un 
profitable to the Enemy, folly, 511, multi- 
tudes without diſtinttion, inhumane 434 

Deſart places, and Lands untill d, given to 


Strangers 85 
Things cleart ly Deſerted are the next occu 
pants 95 
Deſpair makes Enemies irvincble 516 


Not the bare D:tention, b:t the power to 
diſpoſe of th.u which was anothers, makes 


it ours 122 
The D:tention of things taken in an unjuſt 
ur, binds to reſtitution 4.96 


Devils who wor ſhips, or mens vices, or that 
offers humane Sacriſices to be perſecuted by 
all 339 

Dictators of Rome had for a time Kingly pow 
er 40, 42 

Differences between Princes, how compoſed 

412, 413 

Diffidare, what 454 

Diſability 1” 4 Vrince, ſupplied by a Viceroy 

14 

Diſcipline looſe, no diſt nition between friend 
and foes, 33 3. makes Souldiers ſeem Senators, 
531, 532. military the end of the Roman and 


Spart Laws 524 
Diſcovery of places pre-1cenpyed 19 cauſe of 
War 4.06 
Diſpenſation from pen. vl Laws, lawful, 377. 
diſtinguiſlu ſrom 4319 Ibid, 
To Dupenſe with Oaths, once in Princes, now 
in Eccleſt. e 74 


Diſlimulation, w. dale luwſul, 43 8. where 
truth is our Lind, and proſit as companion, 
folly 404 

Divo: ce permitted in moſs Nations , 106 

The Divorced my marry after a ſet time, to 
any ſave to him that P41 her * . 105 

Dominion vat, and by another gamed, 
472. of I:fants and Madmen, 8g. conditi. 
onal, 97, 98. diſtiuguiſit from its ever. 
ciſe, 52. exicri4l, 470. without internal, 
482, 403. er Beaſts 401 

In Doultiul rajes what to do 412 

Servants im Doubt that the Var is juſt, what 
they onzht to do 429 

Doubts, whence in moral; they ariſe, 410 
where we doubt , we ſhould {orbear 411 

Drowned Lands to drm a time prefixt, 137 
loſt if not drained or otherwiſe claimed id 


ten Tears ibid. 
Due talen in a twofold ſenſe 376 
Duelling 368 
Duellum 2 
Duels, 2 two caſes lawful 26 


Duels, and combating to be avoided F10 
Dumb ſons, ſometimes by cuſtome ſignificant 
$70 


E, 


Arth to Earth, 214. Fudea called the 
mudjt of the Earth, 407. all added to 
earth , yet muſt be reſtrained to the Coun- 


try ſpoken of ibid. 
Education, F bad corrurts the natural con- 
ſtitution 383 
Education of Kino Ptelomic , Son 44 
Ehud's fact, what 65 
Embaſladors ſacred in all Nations 206 


Embaliacors reſident, an upſt art cuſt ome, 2:57, 
208. they have no priviledves till admitted, 
210. wor in anothers Territory without (i. 
cence, ibid. 2 ewofo!4 Rirhe due to ther), 
Admittance and Indemnity, 256. iu wht 
caſe inviolable, in what caſes not, 208, oy 
not admitted for three cauſes, 206. th 
Goods ſecured againſt Creditors, 211. they 
Companions and Attendants „ bow far p. 
tetled th. 213 

Embaſladors, if adnnted, ſec ure even A 
Euemies, 210, not lyable to the Law of Re- 
tahation, ibid. movin? ſedition may be ſeit 
away, 208. performing the office , blameleſs, 
200 in what caſe they may be apprehended 
and killed, 208, 209. ut ted from 
{r.yytors, Pyrates 206, 207 

Empires, ſome Patrimomal and Alienable, 42. 
how drvided into parts, 46. each pare uy 
have a Rivlit to makes War, 63, 64. it may 
be gained to the Xing of People by len, poſe 
ſciſſion or preſeriptien, 100, 101 

Empire of Runte diil witt 1. ans the Freb and 
Lankan „ 143, 144 whether wiv |. 


407 
Empire of Rome aid (many, whence ey 
arrive thar Kioke 143, 144 


Empire relates ro Perſons and Terriers, 
118, Aicuable with the conſent of the Peo- 
ple, ibid. of oreat, hardly kept, 5 26. how 
far acg: ired by intern al juſtice, 524 as wt 
a Ring may be vated by War, 485. 
fermly alienated for Peace 544. 545 

Empire and Demunon low the) a. Fer, 38. 89 
under one ſirmer, than divided, 128. by 4 
juſt War i may be lawfully acquired, 5 24. 
diſt ingiu ſii from the manner of boldive, 42. 
over ſome part of the Sea, without any © 
ther propriety may be poſſeit : and bow, g1, 

9-93 

Empire and Dominion when they ceaſe, 141, 

142, 143. #0: chanyed wah the umpertal feat 
147 

Empire may be acquired cither fo for as it 

was iu the conquered Kin? , e abfc uch 


and ſo de ſpot cal 485 
The Emprels Ireiic)s dei H to divide the E mp: re 
between her Sons 127 
Enemics to be bu; ied 216 


Enemies are they that denounte War, the reſt 
are Thieves and Robbers and Pyrates 459 
An Encmics Country with, and how far it 

may be waſted 511, c&c. 
To Engroſs the Fruits of ane Nation, how far 
lawful 87 
Ts Enrich ow ſelves with other mens loſſes un- 
natural 147 
Enſigns of Sovercignty granted to 4 Prince of 
a free Peop't 41,42 
Ffff Entu- 
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Enſurances vaid, either Party knowing the 
Goods eit her to be ſafe or lo#t 164 
Epicurus, tak;ng away Religion, left nothing to 
Fuſtice but an empty name 386 
Equal Rates ſet upon things to be — 
101d. 
Equality in Contratts, what 159 
Equality, what takes place in Att; merely, or 
in part beneficent 160 
Equity rakes place, where the Obligation is in 
the literal ſenſe, grievous and mtolerab/e 
197, 198 
Equitable Courts neceſſary, 197. in what Caſes 
ejpecial'y ibid, 
Equity the (orretor in ſuch Caſe: wherein the 
Land by reaſon of «ts generality is deficient 
ibid, 
Equity, what 553 
Equivocal expreſſions not admitted but upon 
great occaſions, 440. eſpecially in Leagues 
191 
Etrour, whether it makes void an Att, 151. in 
ſome Points of Religion, whether puriſhable 
391, 392 
A. Errour or miſtake wiknown to either of 
the Contrattors at the Comtrail-malyng muſt 
be reltlified 160 
Of Errour the puniſhment is to be taught 392 
An Eicape we by a Caprtroe, be recovers all 
be loſt by Poſtlminy 
"Hovyle van 534 
Eſſeni ſwear not, 220. they wholly abſt ain from 
War 430 
Evangelical Precepts , whether comprebended 
in the Law of Nature 16 
Evidences no part of the ſubſtance of Con. 
tralts 99 
Of Evil the leaſt to be choſen, 411. bath the ap 
pearance of good 488 
Excurſions above ten miles from the Camp, 
makes what is taken, their it hat take it 473 
Executioncr to be ſatisfied in the eAMaleſa- 
fors crime 430, 431 
Exheredation, 124. 4 Son exbederated, whe 
ther any thing be due nnto him, ibid. whe- 
ther a King may exheredate his Son 130 
Exiles, their (ty bath no power over them, 11 5 
to inhabit any ot her Conntry lawful 85 
Extremity of our Right not to be exatted by 
War 5 18 


488 


. 


Y the Fact of another, none naturally o- 
bliged but the Heir 446 
Factors and Maſters of Ships, how far bound 
I 
Faithfulneſs the foundation of Fuſtice — 
Faith grven te Subjetts or Slaves, though Re- 
bels, as ſuch muſt be kept $39 
Faith ſomerimes taken for a full perſwaſion of 
the mand 411 
Of Faith whatever ir not, 15 ſin ibid. 
Faith ro be kept with the fanbleſs, 171, with 
Pyrates and Thiever upon Oath ibid. 


Faith given by Signs equivalent to Oaths, 175, 
its breach, though by Oath, not puniſhable 
by humane Laws, and why, 538. ſometime: 
grven by ſilence, 56g. to be kept with Ene- 
mies of all ſorts, 5 36. even with Pyrates 
and Tyrants, and when, 537. Objettions 
anſwered 538 

Faith not broken by a generous man, though pro- 
voked, 542. to be kept with the perfidious, 
540. and when not 541 

Whether private men may be compelled to keep 
their Faith wah an Enemy 557, 558 

Faith given in War by private men to be Apt, 
even to Pyrates, Robbers and Tyrants, though 
given but by Miners 538 

Fides Attica 498 

To preſerve Faith, an Exhortation to Kings 


$77 
Falſe ſpeaking to ſome Perſons better adnutted 


than equruocations, &c. 444 
Falſe ſpeaking to Inſants and Mad-men no 
Lye 44 
Falſhood of Foſeph, and the ſimulation of So- 

lomon no fraud; 443 
Falſhood may be ſometimes expedient for the 
common ſafety ibid, 
Falſe Prophets 392. 
Fate, how wnderſtcod in the Roman Laws 
472, 473 
Father of 4 Family, what it ſignifies $21 
Fathers have as much power over their Children 
at over Slaves 104 
The Fathers, the more Ancient the more Aut ho- 
ritative, Pret. xix. in them three things ob 
ſervable 25, 26, Cc 
A Fathcr, when he hath power to fell bis Son, 
104. forferting his Eſtate, lis Children may 
be ſaid to ſuffer , but not to be puniſhed 
400 
Fear uncert ain no ground of War 71, 400 
Where the Fear of loſs is greater thum the hopes 
of gain, none will adveantia'e 419 
By the Fear of War what is gained cannot be 
recalled, yet from a Thief it may, if not 
bound by Oath ibid. 
Fee farms and Copy-hold,, why firſt granted, 
129. this done firſt by the Germans 38 
Ferus and Eraſmus great Lovers of Peace, 
Pref. xii. their Opumon concerning War vc- 
fated ibid. 
Feuds, 31. Empires may be ſo held from anc- 
ther, it inuplies Obligations perſonal or real, 
but takgs away no Right of Empire or Don- 


mon 52 
To Fight for Pay only unlawful! ; but to recerve 
Pay, being lawfully called to fight, Lowfal 
426 

No Fighting againſt Famune 420 
Firing of Honſes in War lawful 434 
Fiſh in Ponds, Decr in Parks held in propri- 
et 135 
Fiſh and Fowl, thorgh nat ur ally Common, her 
the Owner of the Land or Water for- 

bid their tan $1 
Flight from Perſecution , 1 wh.it Caſe lar 
fal 
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ful 61 
By Flight they that would ſave themſelves in 
a Siege, by the Hebrew Laws, might 508 
Force to repel with force naturally lawfu!, 14. 
not all un uſt, 12, 13. Force fr puniſhment 


lawful 434 
By Force and Armes to be thruſt out of poſ- 
ſeſſion, what it ſionifies 196 


The Form of a {ommonwealth, how changed, 
540. of denouncing of War 70, 71 
Foreigner compared with 4 Preſehte, hom they 
differ 8 
Forts of Friends call guarded, may to pre- 
vent danger to our ſelves, be ſurprized by ws 


82 

Frailty humane and Fortunes inſtability, great 
Aotives to clemency 504 
Frater, quaſi fere alter 417 


Fraud conſiſts in acts negative or poſitive, 4.38. 
whether in War lawful, 337. in its poſitive 
Atts diſtinguiſbt, if by atts into ſimulation, 
if in word into a lye 338 

A Free-pals how to be interpreted, 560. it 
extends to Perſons, Goods and Attendants 

61 

Freedom 7s either Perſonal or Civil _ 

A Free-pals dyes with him that gave it, 561. 
if during pleaſure on y, how to be under ſtood 

ibid 

A Free-Statc, if power over its Subjetts 201 

A Free Nation : not ſubjett ro another 49 

Trench Amedom ancient iy Eleftive. 144. ther 
cuſtom to avoid Civil War, 414. diſtinct 
from the Romans, 144. divided into Eaſtern 
and Weſtern, ibid. tber Succeſſion Aenats- 
cal, 130. their cuſtom concerning Captrocs 

484 

Friends to be aſſiſted, if with our own icon 
VEMence 42 

Friendſhip, to what Offices it obligeth, 550. 
the breach whereof difſolver Peace ibid. 

Fruits of any one Nation to moi-opolize, whe- 
ther and how far lawful 87 

Fruits with the thing to be reſtored, 147. and 
what Fruits thoſe ave 147, 148 

Fruits of the Earth not to be deſtroyed, if the 
Enemy may elſewhere be ſupplied 513 

Fugitives exempted from Poſtlinuny 491 

Future things being contingent, not worth Oath; 


I75 

Of Future things, three kind: of ſpeakers, 1 5 1. 
a bare Aſſertion, what and of what force 
ibid. 


G. 


Eldet land, Righes concerning Iſlands and 
Jicrement s 138 

A General, and a Captain, how diſting3ſbe, 
63, bis power ever his ſouldicrs, 564. 
may manage the War but not conclude 

it, ibid. be cannot diſpoſe © — Lands, or 
Empire, 564. he might of the ſpoil among the 
Romans , 474. — were ſome of 2 
abſt an tau, 47 5.what power be had over the 


ſpoil $55 
A General not tranſereſſing bis commuſſion 
binds his Prince though it be contrary to hus 
private mſtruttions, 564. but if beyond his 
commiſſion , he bizds not his Prince but 


himſelf ibid. 
By a General, agreements made to be ſtritt- 
ly interpreted 565 


Generals may make Truces, ſo may inferi- 
our Officers, but not Peace, ibid. may con- 
tract rf profitably, and thereby bind both 
his Prince and himſelf 563, 564 

Gentiles, and Greeks who, 8. not obliged by 
the Moſaical Law 9 

Germans, anciently contented with one Wife, 
106. they gave their Servants Houſes and 
Land for to ſupply them with Cor: and Cat- 
tle 38 

Giants age, what it ſignified 79 

Gibeonites Peace with Foſhua 168, 169 

God approves of the Right of the ſpoil in m 

46 

God, evJepvis , in what ſenſe, 364. made all 
things for himſelf , ibid. wiſits the ſms 
of Parents upon their ( hildren „ by 
what Right, 402. his decrees and councils 
change not, 168. cannot ly, 443. ſpares the 
nocent for the 1nnocent, 434. bis Right © 
ver Men greater than ours over mien, 450 

That there is a God proved, 387, 388 by 
natural reaſon and nnrverſal tradition, ibid. 

God by his premiſe obligeth himſelf, 152. in 
O.ths both witneſs and avenger, 171. the 
beſt and moſt powerful of all Beings, Pref. 
vi. how ſnd to change and repent, 168. 
his love no impediment to bis juſtice, 23. 
ſomertmes ſaid to deceive , but properly, 
168. his threatuings extend but to the 
fourth Generation : and why, 402. his power 
over mens lrves abſolute, ibid. 

Good better than Irue and why 442 

A Good man doth Good thonoh provoked e- 
therwiſe 371 

A Good thats general, to be preferred before 


that which ts private though our own, 412, 


423 

The Goods of Subjefts, naturally lyable to the 
Debts of Princes, 447 
Goods of the 11nocent, ballanced with the lroes 
of the nocent, 74 Subjetts how far in the 
power of the Prince to make Feace, 545 
Goods of friends in an Enemies ſhip, nor the 
Ship of our friends, fraught with Enemnucs 
Goods, are lawful Prize 470 
Goods moveable when taken und when 1 
I . 

Goods of a Captive, are his that takes him 


562 
Goods of Subjeft; may be det ained for a just 
Debt, or in caſes of neceſſity , but not as 
a puniſhment ſor anothers crime 317, 518 
Goods, not to be taken away with an intent 


to reftore, unleſs in caſe of neceſſity 149 


Goſpel requires more than the Law of NS 
ture, Pref, xviii. commands ud to love our 
Enemies 
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Enemies, but not equally with Friends 23 
Goſpel adds new precepts and height en the 
old 17 
Goths, moderate in pillaging things ſacred 


515 

Government net at all eſt abl:ſhed for the good 
of Subjetls, though moſt Empires are, 40. 
none without inconvenencies, 46. the bell 
under a good King 38 


Covernment, where Deſpotical, is like that 
of a great Famnuly, 485. the preſent not to 
be altes, 100. mixt examples, 47. ſome 
left to the Conquered, 527. that which re 
Jpetts the good of the People is Aonur c lu- 
cal, bit that which reſpetts the "Prince on- 
ly, Tyranmcal 45 

Grants of Prince bind his Succeſſor, if there 
be any publick, reaſon for them, 179. when 
revocable and when not 180 

Gratitude preſerves ſociety, Pref. v. to the 
Dead how it ſhould deſcend, 126, to be pre- 
fer'd before Bemſicence 124 

Grecians bad two Wives, 166, their cuſtome 
concerning the ſpoil 474 

Guardians to Ning Prolomy the Romans 44 

Guardians and Proteitors te Kings diſabled, 
who ibid. 

In Gucſling at the will of the Inteſtate, Debt» 
of Gratitude to be prefered before Benefi- 
cence 125 

In Gucſſing at the will of the Prince, he- 
ther an mſerionr Officer may maks War 


35 


II. 
Abitat ion 5 whether 19 be granted to 


Strangers 85 


Habits n fin to be prevented by puniſhments 


379 
Hereſie what, 392. 1 proceeds from Ambs. 


tion, V ain-glory, or Covetonſneſs, did 
Heretick, they are not that err through an 
renorant zeal ibid. 
Towards Hereticks the meckneſs of the Fa 
thers ibid. 
Hardneſs of heart from God when he will de 
roy 169 
Heart to ſteal away, what 441 
Hebrews, whether they might do good to, or 
recerve good from Strangers, 184, 185 
their Laws concerning Slaves, 520, $31 
concerning Trees im War, 511. concern 
Contratts, 160. commanded to deſtroy the 
T emples and Idols of the Gentiles, 466. ther 
Law concermng the Women Captives, 403 
— Land taken in War, 472. con- 
cermmg the crowning the Conquerenr 479 
Heir et bound to pay Debts of gratitude, Fi- 
ty, or Fideluy 193 


ibid. wot puniſhable for bis Fathers ſin, 
_ chargeable with his Debts 404 
Heralds, the Colledge judge of the equity of 
a War, 452. proclaiming War crowned 


lnce 
The Heir of a Promuſer how far bound by Oath, | 


with vervain, 453. their form in denoun- 
_ 70, 71 
Herod defended by e AM. cAmhony, for what 
be did as a King 39 
Holland Laws concerning Iſlands and Incre- 
ments, 137. concerning Rrvers dryed up and 
Lands drowned ibid, 
Homicides, to what reſtitution obliged, 202 
to kill lawful, 15. their Children not capa- 
ble of honour 403 
Honeſty conſiſts not in a point generally com- 
manded in the Goſpel 21 
Honour what, more ſeen ”m paticuce than in 
revenge 74 
Hortenlus I23 
Hoſtages to kill lawful in War, 461. to be 
ſpared unleſs crimnous, 50g. to be freed, 
the Principal dead, 555. one not oblived for 
the ethers falt. 556. whether freed by the 
Death of him that ſent him, 557. deaping 
not to be received, 555. no Slaves, ibid. 
who may be jent, what Right is given over 
them, whether they may fly, or for other 
canſes detained ibid. 
Hoſtis ſignifies A Fereioner. 182 
Husbandmen 17¹ War ſpared 500, 513,514 
Hyberboles, ro what end ſpoken 442 
Hiſtories have a twofold uſe, examples and 
judgment Pref, xvii 
Hiſtorians mot always to be believed, 36 


Dolatry, 7 kinds and degrees 369, 388 
Idolaters, mot al! put to death by the yu 
399 

lehu' Fat, what 93 
Jews « Nation no wut obligmg Strangers, 
236. nder Alexander, deny to carry Mate- 
rials to the Temple of Belus, 428. in what 
Caſes net to aſſociate with wicked 3 
185 

gnorance «xcuſe;, when 237 
Iguorants ro be ſpared im a Juſt War Foo 
Ignorantiy aud — Igner anc e, diſtin gas 1 
1010. 

Iſlands and Increments by inundation whoſe, 
136, floating, 137. how dſtirowſhed from 
Increment 1 ibid. 
Images abborred by the Perſian Magi, 466. 
to deface,to him that believes to include a De. 
iy, unpicty ibid. 
[mperare, 74 amy 50 
Impicty, and open prof aneneſ; toward: any that 
„ achnowledeed as God, pumfhable 392 
Impriſonment anjuſt to what it obligeth 201 
Importation of ſome goods probubuted 86 
Of inequality, The Law of Nation takes no 
mzance, if conſented unto 65 
Marriages forbidden by the Law 

of Nature, 107. tworeaſons orven Aga 
ſach 109 
An —_— what is t meant, 139. 
an Hirhwgy, 139. ft © 

his whoſe — — — his whoſe = 
Grounds 
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Grounds are that boundit, 138. it is his to 
whom the Land is granted, if the Land be 
arcifinious, ibid. if in doubts is the peoples, 
ibid. whether it may belong to the Princes 


Vaſſal ibid. 
Indians many Wives, 106. no Tribunals but 
for murder and injuries done 211 
Induciz, whence 558 


Infants capable of Dominion, 89. but not to 
diſpoſe thereof without a Guardian, ibid. 
ſe ts he to inherit, but not to diſpoſe of it 

103 

Infeudations, 1 19. made by Kings without the 
peoples conſent void, with conſent how gain- 
ed ibid. 

logratitude of the Romans puniſhed by M. Le- 
vinut with diſfranchizement 39 

To Inhabit any Country free for Exiles 85 

Injuries, favlrs, miſchances, diſtingmſhed, 500 
on the one ſide, makes War juſt on the other, 
70. what oblige to reſtitution , what not 

$31 

Injure others we ought not, to benefit our _ 

Injuries done us by our Country, Pruice, Parents, 
to be patrently born 5 

Injurics intended only, ſometimes puniſhed 38; 

Innocents to be defended 425, 426 

The lnnocent not ro be deftroyed with the No. 
Cent 52+ 

The Innocent falſhood of Joſeph to his Bre- 
tor en 3 

Inſtruments of the Plough not to be taken in 
pawn 514 

To Inſult over the V anquiſhed ignol le 506,507 

Intent ſometimes equally puniſhed with the 
fait, 381. though ill, obligeth not to _ 
on 3 3 

Invaders Command how fr obliging, 62. in 
what Caſe he may be lylled by a private man 


6 
For the Interpretation of Promiſes and Gon 
tratts fome Rules 193 
Nhat luterpretations gvento contract. between 
Emenaes, 558. if odions in their full proprie- 
ty, if ambiguous in the largeſt ſenſe 193 
Interpretation of Leagues , 190. ſometimes 
gathered from the Context, 191, 192. if im 
doubt ought to favour the weaks /t 548 
Inteltates Effate, to whom naturally it deſcends 
122 
lovaſion made by Confederates or their Subjelt +, 
whether it break the Peace, 548. by Sul iel. 
when attributed to the Prince ibid. 
By Inundat ion the Owner may loſe bis Right 
137 
Inundations and Increments thereby gained 
136, 137 
Joſephus in expownding the Hebrew Law, flat. 
ters the Romans 466 
To Judge of the Cauſe of a War between 
Princes dangerous 457 
The Judges Office in criminal C auſes dangerous 


373 
Judge ſhould be tenderly affected as a Fa- 


ther, 416, 417. may be puniſhed his Sen. 
tence being unjuſt, but not the Executioner, 
429. ſaid tobe juſt, though the Sentence be 
111juſt 55 
In Judgment the matter, not the Perſons to be 
conſidered 3, 4 
To Judge of 4 mans meaning by his ſpeech, how 
due 44-1 
Judgment of zeal, what 445 
Judgment contemplative and practical 429 
Judging of the Supreme Power, Ca:.tions 


41 

The Judgment, bew ſteered in donbrſul Caſes 
411 

Azainſt Judgment, though erroneous, nothing 
to be done ibid. 
Judgments Capital, why by Chriſt permitted, 
372, 373. Chriſtians may execute them, bnt 
not affeitedly ibid. 
Jus and Juſtice, how diſtingwiſh'd 494 
Juſt i» War, what 2 


Juſt raken ſtritlly, what 414 
Juſtice derrved from Fove Pref. vi 
Juſtice and Yalour uſually attended by Vitto- 

ry Xil 
Juſtice Expletive and Attribute 4 
Jult Cauſe procures Friends xii 
Juſt Cauſe adds courage to Souldiers ibid. 


luſt ice Count ative or Expletide 3 
Juſtice how deſcribed by Porp'tyry, v. prefer. 
red to fortitude, x. it bevets courage, 430. 
tt fo orves to every oe his own, that it de- 
tracts not from the juſt Right of another, 
198. it ſlou!d extend it ſelf to all Man- 


kind X 

Where Juſtice is not required, the longeſt Sword 

takes all 435 
EK. 


Eturah's Son by Abraham received Gifts 

or Portions, but no Inhertances 125 

He that Kills an Enemy in the War is guile- 
leſs ij 357 
To Kill a mas for ſlight injuries is agaiaſt Cha. 
rity, 73. in defence of our Goods, naturally 
not unlawful 74 
To Kill 2 private man, 1 murder; but thou- 
ſands in an unjuſt War, Valour and Ver. 
rite 70 
To Kill a Nocturnal Thief, whether related 
only by the Civil Law, or approved, 75,76. 
an incorrigible Mali ſaclor, not againſt the 
Law of Nature 368 
To Kill an Enemy after Battel, agamit ( ha- 
rat 506 
To Kill an Enemy privately in his em Quar- 
ters, whether Lawfu! 462 
To be Killed, none for his valour in defence 
of his own cauſe, if good 565 
To Kill allthat have of ended brut: 501 
Nh may be juſtly Killed in a juſt War ac- 
cording to Fuſtice internal 498 
Kings Grants, when revocable, and when not, 
189. their Contraits do not always bird 
6888 ther 


Fl 
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thar Succeſors 178.179 
Kings how they ſerve God as Kings 17, 18 
Kings, whether bound by pr. ſerqrion ſee Pre- 

ſcription 
Kings that make Laws not ſ.bjcft to Laws, 

377. not all conſtunted by the People, 40 

not boand by their own Laws diretHy, 101, 

in name „ mot in power, 39. whether 

he may renounce bis Kingdom, ſo as bus Son 
not inherit 131 

Kings raiſed by providence , fit for the times 
and People, 41. they bave no ſuperior but 

God, 40. their vices muſt be born with pa 

tence, ibid. to revide them is wicked, bit to 

85 them though wicked, horrid 29 
A Kings perſon to be ſpared in caſes of _ 

late neceſſity 
King regard honour more than power, yet doth 

not this abute of ther Rich, 54. tacir pri- 

vate Alls ſubiet# ro the Laws 177 


11 


Againſt Kings the Law that makes void any 
prevate mans Aits by way of * 
5 wvoud 

Kings Promiſes, (ontrall;, and Oath: = 

A Kings word as firm as an Oath 175 

A Ring may null bu own Oath as private men 
ant ecedenter, not conſequenter, 177. whether 
be may revoke bis own als which be doth 
as 4 Kung 176 

Kings deſendes! by ſevere Laws 61 

by the Contratl of a King, bow the He may 
be beund 198 

How a King may be bornd to bis Subjett; 
naturally, and bow cronlly 177 

Kings bourd by their own Law's 41 4 wen- 
ber, not as the body polit ick, 377. not pu 
miſhable for their Subjeits cr, but for 
neviett of their own daty, 398, 394. ther 
Oaths may ſlrengtben ther power, net — 
ſen their ſupremacy 

Kings vanquiſbed, what they bad i the be ow 
querow 547g whether to be ſpared $02, 503 

Kings warrmg for puniſhment, bound to re- 
pur ther Shetty loſs 420 

Kings, though conquered, yet ſubſttited mn- 
der the Conqueror $27 

Kings ſbould have a general care of humane 
Society 388 

The Contratls of Kings, herber Laws, and 
when 


Kings falſifying their Oaths, judged after death 
ibid, 

Kings of Iſrael puniſhed, beaten with Rods, 
47. in ſome caſes had not Right to judge 
ibid. 

Kingly Government aſſerted by the Goſpel 
18 


Kingdoms abſolute, 38. mixt between Monar- 
ci and Principality, 47, 48. Patrimonial 
of mndiviſible, due to the eldeſt Son 127 

Kingdoms transfer'd by the Prople, are in- 
beruances;, yet ſeparable from others, nor 
lyable to Debr1, Thid, in what caſes alic- 
nable, not poſſeſt in full Right, not 2 
ble withous the Peopler conſent 

Kingdom and Principality pronuſenonſly = 


Kingdoms rranifer'd by the People, if in i" 
doubt individual, and to deſcend rather to 
Aſales than Females, 128. more difficaltly 
kept than conquered, 526, how drvided, 143. 
fome held during the Peoples pleaſure, 42. 
bounded , ſome by natural ſome my artificial 
Bounds 904, 137 

Kingdoms beld by a Right uſuſruttuary , - 
thers by a full Rioht of Propricty, and — 
alienable 

Kingdoms Fri,, deſcend to ſech 
as are neareſt to the firſt King 127 

Kings abſolute acconntable te non, 29. hate 
a Right from Ged to command Srbjetts to 
_ . of Judah could not inflitt capital 

4, but the Kings of Hrael might 
un caſes 63 

Kings « — net enly according to the Laws, 
but the Laws themſelves for the publick 
- 06d iS, 39 

Kings in their private concerns ſubmut ther 
caſes to be 3 by the Judges, winch they 
themſelves make 50 

L. 


Acedemonians prefer the Son born after 

the Father is King , before lum born be- 

fore, 142. they uſed more craft thas force 
en ther War, 437. their cuſtom concerning 
Lands taken 410 
Levinus bu advice te the Roman Senate 5G 


177 | Lands taken im War are bs that manta 


The King, 4 Miner, Mad, a Captive, wn | 


whom the power to mal Peace 1 544 
net ond by fall Right, bus att; 


A => 
mull d by the Peoples Laws 176 

4 King wo pay not bus Army 1 — 
Jatifie the wrongs done by « $3 

A King murthered, nothing enſues but Pea 
and Slangbrer 

AKing may claim relief by the Law: — ; 
pri vate atts of bns as are occaſuned by ou 
fear, error, and againſt extortion 

A good King _— what be onght to 6 + 
not what be may do 46 

Kings of Perſia abſolute, yet ſwear, not to al. 
ter the Laws 45 


| 


1, 472. when ſaid to be famed, 470. may 
be ſold , the meaſure named , and yet not 
according to that meaſure 13 
Lands, ſome divided and artificially fenced, 
ſome aſſroned by meaſure, and forme arc 2 
n 
Lands if um doubt not judged arcifinions, ibid. 
now ſound, if prepoſſeſt no ground of War, 
if drowned where preſumed to be dejerted 
137 
| Lands drowned naturally not loſt, ibid. gaws- 
ed by War ſeveral ways diſpoſed, yet al- 
ways 4s the People ordered, 472. recovered 
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ture, 12.2. their love to their Children more u. 
tural than theirChildrens to them, 123, = 
wer to pumſh as well as to govern the 
— _ vever . their Chil- 
dren until they prove incorrigible, 416, 417. 
Their Marriage with their Children unna- 
tural 107 
Parliaments to what end called 42 
A Parly demanded and accepted renders both 
ſides ſecure, 369. — during, each may pro- 
mote his own intereſt, ſo that he hurt not the 
other, ibid. ander pretence of a Parly, Bi- 


tuitus was treacherouſly taken ¶ aptive by the 
Romans ibid. 
Parricides 28 


Particulars, if they conſent not, not pumſhable 
for the whole 399 
Partition juſt where the Title is dubious, and 


neither poſſeſt 414 
Paſſage denied may be by Armes forced 83 
Paſſage by Land or Sea common to all, ibid. 

how Armies may paß ſafely without dan- 
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er 84 
Paſſionate allt more pardonable than — 
380 

Pater Patratus what 546 
Patience commended by Chriſt"s example, 63. 
preferred before revenge, 33. in bearing re 
proaches, 21, 22, 23. m 4 Governour or in 

a State pumſhable 393 
Patrimony diſtingnſht from the profit of 1 


140 

Paul refuſed not a Guard of Souldiers 20 
Parents that receiveth, to what bound 60 
Peace profitable to the Viitor, Vanquiſhed, and 
thoſe of equal Power, 572. once obtained, to 
be religiouſiy kept, 571. its Articles, bow 
to be 2 $47. all of them to 


be equally obſerved, 549, 572. when ſaid to 
be broken, 548. to be embraced, though with 
loſs, $72. not to be patcht up but firmly made, 
$47. being made, all publick injuries, though 
then unknown, preſumed to be rented, 
$47. to — from an Enemy too Potent 
no diſhonour 418 
For Peace whether the Goods of the Crown be 
alienable, 544.07 the Goods of Subjetts, 545. 
the Empire or any part thereof ibid. 
Peace, by whom it may be made, 544. be 
ing made by the major part it ſhall bind 
the minor, ibid. whether it may be made 
with a Minor, Captrved, Exiled Ring, 
ibid. being made with a King, whether the 
People and bis Succeſſors are bound, 545. 
broken on one fide may be kept by the other, 
550. whether to be preferred before liber. 
ty, 65. firmly made is the end of War, 571. 
cauſed by fear unjuſtly eccaſioned, not to be 
broken, 533. made, free Cities ſurrendering 
to be ſet at liberty 
By Peace the Primitive Chriſtians 
4 vacancy from perſecution 29 
Peculium, what, 522. how far the Lords 
and how far the Slaves ibid. 
Per ſidiouſneſs with Rebels, Pirates, Thieves, 
connrved at by the Law of Nations, 462 
what per ſidious men to imploy 11 agam(t the 
Law of Nations ibid. 
The People may alienate the whole Govern- 
ment from themſelves 37 
The People of Rome chuſe always their own 
Emperour, 144. are the ſame they anciently 
were 143 
The People changing their Government, ſtand 
oblsged to thoſe Debts comratted before ſuch 
change, 143 
A free People held the ſame place the Kung 
beld before ibid. 
The People are the ſame under any Govern- 
ment, ibid. yea , though they change their 
ſeat, 142. when they ceaſe to be the ſame, 
141, 142, whether puniſhable for their King, 
403. their conſent how gamed, 119, 120. 
how far obliged by the aft of ther Ring 
wm making Peace, x45. go 77 for 
the fall of their King, 41. their Patrinmony 
or any part, bow far and in what caſes cu. 


546 
underſtood 


gas ed by their King, 120. not altenable with- 
out the conſent of the three States, ibid. 
No Part of the People can be alienatd from the 
whole without conſent, but in extreme neceſſi- 
fy 119 
Pet jury always attended with curſes, 166. for 
it, Glaucus hom puniſhed, 166, 167. and 
hing have the ſame puniſhment, 175. it 
reaches the whole Poſterity, 166. its very in- 
tention puniſhed, 166, 167. to Pirates and 
K obbers not puniſhed, and why 538 
Permiſſion ewofold, perfelt and imperſect, 10. 
What, 4. of crimes by him who onght and can 
hinder it, pumſhable 394, 395- 
Permitted many things are which are not ag rec- 
able to reaſon or equity 49475495 
Perſians have many Wrves, 106. their opinion 
concerning God, 466. the cnſtom in judging 
of Criminals, 379. their ſeverity in — — 
the Children and Kindred for their traite- 
rows Parents, 403. the Right over their 
( hilaren 104 
Perſeus his Controverſie with the Romans 
I 
Peter forbid to uſe his Sword, why I <4 
Phyſicians rewarded though they cure not, and 
w 478 
Picture of Zalyſus by Protagenes at Rhodes 218 
Pignorations forbidden by the Civil Law 
: 446, 447 
Pillage, wha: 480 
Pipin the Father of Charles the great attend- 
ed with one only Souldier killed kis Enemy 
in bis Tent 463 
Pirates being ſubdued no triumph granted, 45 1. 
agamit them every Prince makes War, 384. 
they are not capable of making a ſolemn: 
War, 378. what they take, alters not the 
property, 492. though they uſe ſome equa- 
lity amongſt themſelves, yet they make not 
a crod ſociety, 450, 451. which they may 
do, if leaving their Piracy they ſettle un- 
der wholſome Laws 45! 
What Right 1s given to Pirates and Robbers 
as ſuch, cannot by way of puniſhment be ta- 
hen away, 202, 203, they cannot claim 
the right of Embaſſies 205, 206, 207 
— Daomedes his anſwer to Alexan- 
44 
By a Pirate or Robber what is taken may 
be recovered 203 
Pirates or Thieves how different for a Na- 
tron doing ſome unjuſt things, 4590. ſome Nu 
trons lrve by Piracy, 45 1. War with Pi- 
rates and Subjelts no juſt War 454 
Pyrrhus in danger to be poyſoned by br: Phy- 
ſician, was forewarned by the Romans 461 
wnoceupyed are the firſt Occupants, 8 
and perſons freely ſurrendered not to be re- 
ſtored unleſs ſo agreed $45, 546 
To Plant n another ſey no gromd of War 
406 
Plants whether theirs whoſe the ſpoil 11 139 
Pledges be that takes, to what bound, 160 
an agreement about them how underſtood, 
560. 
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556. how engaged, the Right of redemption 
how lot ibid. 
To Pcaitents, whether all Puniſhments be re- 
muited 372 
Poiſon not allowed againſt a Prince though an 
E _ 462 
To Poylon Springs, Weapons, againſt the Law 
of Nations, but not to corrupt Waters 0- 
ther wiſe 461, 462 
Polygamy not forbidden the Patriarchs nor 
wnder the Law, 16, 17, 105. allowed by 
moſt Nation 106 
Pomp.y enters the T emple at Jernſalem by the 
Right of a Conquerour 466, 467 
The Pope not uni ver ſal Biſhop, 408. nor hath 
he any jurisdition in temporal things, much 
leſs over Kingdoms, ibid. delivers the or- 
naments of the Empire to the Emperour by 
what Right, 145. and Crowns him as a 
King of the Romans 144, 145 
Poſſeſſion may be acquired by another, 472 
of creatures wild, got by inſtruments, and not 
by wounding, but by taking them 135 
Polſeſſion long confirms a private Right, but 
is of no force againſt — Nations 
though ſometimes pleaded, 97. immemorial 
and unnterrupted transfers Dominion by 
the Law of —— 100 
The Right of Poſſeſſing thing moveable may by 
Law be anticipated 89 
Polleſſion unjuſtly gained, and a ſentence un 
1tly paſt, have ſome effetts of a juſt Right, 
41 5.after three hundredTears reſtored by the 


Fuperonr Honorius to the Ancient Occu 


P 492 
Thinss long out of Poſſeſſion to require, _ 
9 
Poſicſlionlons much favoured in Empires : and 
why 99, 1CO 
The Preſent Pofſeſſers Right is beſt if in 
doubt 82, 414 
Of things twice hi title is beſt that firſt got 
Poſſeſſion 161 


The Poſterity of Slaves are Slaves 481 
Poſtlimiay what, its original, 487. by it ſome 
things return and ſome recerved, 488. if 
they eſcape to Friends or Aſſociates, ibid, 
in force as well in Peace as War, ibid. in 
Peace it belongs to ſuch as are unfortunately 
ſoumd among Enemies, ibid. by it Fretmen 
are ſaid to return, but Horſes, Mules, Ships, 
to be received, 489. by it a Freeman re- 
turns free, when, ibid. ſo may 4 People or 
Nation, 490. but not they that ſurrender 
themſelves, 489. by it, how Servants are 
received and how Fugitrves 491 
Of Poſtliminy, moveable Goods, what not ca 
pable, 492. Lands whether capable ibid. 
Poſtliminy in force not amongſt Enemies on- 
ly but Strangers, ibid. how this may now 
take place, ibid, by it who may return in 
Peace and who not 488 
Power what, 3. the Civil wherein it conſiſts, 
36. the ſupreme what, 37. the Subjett in 
whom it , ibid not always in the People, 


ibid. Supreme, ſome but temporary, 39, 40. 
Qvil, called by Peter an humane, and by 


Paul a Divine Ordinance, in what ſenſe 60 
The Power of Fathers over their Sons wuth 
the Romans 104 
Power ſupreme may be obliged by the facts 
of their inſeriour Officers, and how, 563, 
564, 565. muſt have ſome Prerogatryes, 


. 101 
All Power is given to the Lord over his 
Slave ; and why 482. 


| Power over bis own life no man hath 380 


The Power that common praflice hath over 
us to commend or diſcommend any thing to 
humane ſenſe 111 

The Practice of the Saints the beſt Interpre- 
ters of Chriſts Precept. 25 

The fix. Precept“ written to Adam and Noah 

110 

Precepts of Chriſt for non-reſiſt ance, in what 
ſenſe 33 

Precepts of the Goſpel, whether contained in 
the Law of Nature 16 

Precepts of the ſecond T able their Order 379 

Predictions Divine, whether they confer 4 


Ruobt 411 
Prayers and Ter; the beſt remedy againſt th: 


Tyranny of Kings 4 
Prey, the cuſtomes of the Greeks, Romans, 
French, concerning them, 473, 474. ſome- 
times given to the Souldiers : and why, 475. 
ſometimes to ſeveral uſes, 477. when this 
cuſtome amongſt the Romans began, 479. 
it may be diſpoſed of by the (vil Law, 478 
ſometimes to Subjects and Aſſociates, ibid 
the tenth conſecrated to God, 468. aro- 
ved of by God 468, 46g 
To Prey wpon. Strangers anciently lawful 


' 182 

Aſter Prey to hunt, before the Viftory be af- 
. ſured, dangerous 479 
Preient Government to obey, the Duty of a good 
Subjelt 99 
Preparations extraordinary for War a juſt 
Cauſe of War 383 
Price of things, whence 204 


By Preſcription Titles to Empire may be got 
or loſt, 100, 101. yet not without ſome pre- 
ion of dereliction 101 
Preſcription enforced by open boſtility, not 
_—_ - 


492 

By Preſcription may be loſt what is ſeparable 
from Sovereignty, 101, woether Kings are 
bound it ibid. 
preſumptions ſometimes Authoritative 442 
Prieſts not to be embroiled in War, 29. exen:- 
pted by the Heathens, 431. to be ſpared in 
War, 305. not to marry 4 Woman dwvorced, 

a Widow, or a Where 105 
Princes to abſtain from War for the ſafety of 
their Subjects, 418. to regard their hono: r 
more than their power or profit, ibid. their 
lives to be favourab'y cenſured, 56. not to 
be obeyed in things contrary to the Laws cf 


God and Natwe, 427. their vices to be 
1111 born 
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born with patience, alunate the 
Peoples or the A yet ſa- 
tif attion muſt be 179, 180. better to 
forego ſomewhat of their Right, than har 
raſs their Country with inteſtine War 99 
One Prince may bold of another in Fee, and 
yet remain free and have Supreme Power 
66 

The Princes Eleftors conſent includes all the | 
States in Germany in any alienation 119 
Ihe Princes of 1 free — re 

ſtrained 

A Prince newiy made retains the ſame — 
which the prope formerly d 143 
P. 1acipics — ſome by themſelves m 
niſeſt, ot deduihion 385 
Priſoncis — — for the Debt of a Se- 
ciety, 447. releaſed upon their promije to re. 
turn, whether they may be compelled to do ſo 
567, 568 


Priſoners they are when carried into the Cnc. 
mies Gariſon, 470. taken by _— no 
Slaves 


A Priſoner releaſed to releaſe another, he — 
dead, is bound to pay his own ranſome, = 
not to return 8 

A Private man elf to an Farm, 
whether he do it — the — 
566, $67. ſbo 
11 the peoples 

Of Private men killing their Enemies _ 

167, 168, &. 
1Vhether for Private Chriſtians to kill Malefa 
Hors be lawful 373 

A Private man how far what be takes he may 


Ale bis own 434, 435 
Private Agreements with Enemies, when vnd 


not attempt to judge what 


and when oblicwre $66,567 
A Private Caſe i War may be joined with 
Prin d naturally publck, 
rivate men not engaged naturally for 
Debts farther t 1015 446 
Private profit ſhould give place to publick, Pret. 
viii 
Private men muſt be careful of themſelves, but 
Princes of others 
RD interpreted, 207, 208, 2. 
to be largely interpreted $60 
Prizes, ſee Reprizals 
Procreation begets a community in things pro- 
created 138, 139 


Prodigal grft may be received, 154. but when 
tiven by Princes to the detriment of the G 
monwealth, they may be revoked 180 

n to ſpend ſomewhat 
of bus, no r 442 

Polit, common the ground of the Civil Law, 
6 7 


Prohibition doth not alway: null the t 
done that is — win |, 
Promiſes, all do not Sovereign 
Power, 45. tobe muſt be acce- 
pred, 155. Frome the accept ance Pans 
nadie cocke Prentfir 


Debts, 154. made 


ibid. when ſuch a Promiſe may 


1 
A Promiſe made, whether revocable Ty 


accepted, or the Perſon to whom dying before 
accepted ibid. 
A —_ in it ſelf invalid, bow it may bc 
made good, whether it may be revoked, be. 
58 accepted, ow for the fact 
Th how fo 2 ibid. not to 
admit of this reſtriction, things remainin 
as they are, unleſ; in one Caſe, 197. — 
Oath binds not in two ( aſes, 173. ſome 
avourable, odiousr, ſome mixt 193. 
Promiſes that more dammfie the Promuſer than 
benefit the Promiſed, not to be performed 
when true 198 
In Promiſes ſome Caſes excuſe the non perfor- 
mance 199 
Promiſes to be underſtood a5 the words then ſig- 
nifie, if no other conjettures hinder 191 
The Promiſe of a King made to 4 third Per- 
fon in behalf of his Subjects binding 540 
Promiſes natur ally may transfer a Right, 150. 
made through errour or lief, not binding, 
566, — far naturally 152 
A Promiſe made not 5 or go to ſuch a 
place, - -q take Armes, not to make an 


* 


eſcape 567 
Promiſes — by the Oaths of the of 
Body of the people wrowlable $39. 
The force of a Promiſe 150 


To a Promiſe the uſe of reaſon is required iu 
the Promuſer 152 
A bare Promiſe will bear no Aftion ibid. 
A Promiſe called by the Hebrews a Bond, and 

why, ibid. if raſbly made, binds net, ibid 
ſeldome made bit to loſs ibid. 
Promiſes transferring a Right require — 
outward fron 
Strat bard fro defer cant 


obliging, 154. binds not to things _—_ 


To a Promiſe when a charge may be — 
156 
A Promiſe made for ſome Cauſe vicious, 45 
hgeth, 154. charged with ſomewhat benefi- 
cial to another, bow eff ettual 156 
Promiſes naturally good, ſometimes null'd by 
the Gul Law 154 
A Promiſe made ro att: of mercy, — 
c. oblige to our ſelves, but cannot be ex 
alted by Law 151 
— — can be under - 
of Prophecy, 40g. that 
peace ; of Chriſt"; 
under ſtood 20 
, Cantions te Fre,, 


J. the pretence of alfillung them no canſe, 
— 1 
properly — . between Fuſtice 

390 

Propriety, its —— and growth, 78, 80 


it cam in, 1, By partition, 2. By Occ 
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pancy, 80. it may be held by Infarts, Ideors 
and aden 8g 
prolpetous ſucceſſes in War, whaker by force 
or fraud juſtifcable 437, 438 
Protector ſhip i the minority or diſability of 
Kings, to whom 44 
Protection takgs not away Civil Liberty, 49. 
it doth not always argue ſubjettion, 50. 
du: tothe oppreſſed, but not to wilfſul eMa- 
leſ ittors 
pie cation to fin, whence, 379. cauſes of re 
i ibid. 
pru. mverſant about things indifferent 
called . Tree of Knowledge of good and 
evil, 79. + Vertue proper to Princes, Fuſtice 
to men 25 men 418, 419, 430 
Prudential Rules guiding us in the choice of 
things good 430 
Pupils not bound to pay Debts, unleſs they gain 
by what they borrow 147 
Publick Good preferred before prevate 56 
Publick Remonſtrances forbidding the impor- 
tation of Goods before they can be made Pri- 


1 


der 436, 437 
Publick profit preferred before honeſty, - 
te! Pref. x 


e 
Publick ſafety conſiſts i well commanding and 
well obeying 57 
Publick rhings diſtingniſlit from things common 
89 
Puniſhment of Kms, what 41 
Puniſhmcut what, 362. the Cure of wickedneſs, 
ibid. proportionable to the Crime, ibid. ſome- 
tut publick, when the ſin is ſecret, ibid. how 
.d to be due 363 
7e Paniſh all fs equally, unjuſt 362 
Puniſhment, ro what end ordained, 363, 365 
all refer to the time to come, 364. Not as 
ſweet to the Pumſher,but profit able to the Pu 
hed, ibid. God puniſheth ſometimes to (hew 
bir power, and merely for revenge, ibid. 
To Paniſh the incorrigible with death, better, 


than to ſuffer them to live 366 
Ts Paniſh, man hath a right naturally 
that 15 bimſel innoc ent 367 
By Puniſhment what benefits accrew 368 
Of Puniſhments exemplary ibid. 


All Puniſhment mor remurted to the Penitent, 
Objettions anſwered, firſt, from Gods Mercy 
372 

Puniſhments mot all Capital, 376. not neceſ 
ſoy, when the end may be attained without 
it, ibid. way be remitted, both before and 
after the penal Law be pait 376, 377 
Of Puniſhments ſome may be remitted, ſome ſe 
verely exatted, ſome may be ether 376 

F * Puniſhment ſome Cauſes exempt Offen- 
ders 377 
Puniſhments ſhould be proportioned to merit, 
3 ny do not a'ways argue civil Juriſdiction, 
385. vary according to the capacity of the 
Ofnder, to judge between good and evil 380, 


381 
Beaſt 1 properly not puniſhable 401 
Puniſhment by bareCounter-paſſion rcjeſtedʒ 8 


In Punilhing regard to be bad to the quality of 


the perſon puniſled, ibid. no accept ation of 
perſons ibid. 
The Puniſument of Cattle ſtolen out of the Field, 
or out of the Houſe * ibid. 
Puniſhments o»ght to be milder than the Laws, 
382. exem upon (uch only as are mcor- 
r1gible * N ibid. 
Of Puniſhments 4 mar may partake by recep 
tion of Malefattors, 395. and how ot her- 
wiſe 393 
Puniſhment of individual is death, of Cities 
Deſolation, 399. commun icated between: Ho- 
dies politick and its Muc, how tar ibid. 
How a man may be involved in the Puniſhment 
that 15 not part. abęr of the Crime, with ſome 
Caution: 400 
For what the major part decrees, the minor diſ 
ſenting are not Puniſhable 399 
None Puniſhed properly for the ſin of another 
401 

Puniſhment for publick, injuries may be exa't- 
ed at any time during the Offenders life, 400. 
may be remuted or mitigated for ſome preceed- 
mg Merits 417 
Puniſhment better remitted than exatted by 
War, eſpecrally by injured Kings 416,417 
hen puniſhments are tacitely remitted 570 
I: Puniſhments the meaſure whence collected 


379 
In Puniſhments ret roſpell ion tu be had to our 


former lives ibid. 
Puniſhment once duc may at ary time be ex- 
atted 399 


All Puniſhments if great have ſomewhat of Fu- 
ſtice in them, but jomewhat a!ſo that ig repug- 


nant to (havity 376 
The Purpole and intention only ſometimes pu- 


mſhed 383 
Q 


Ualihcations natural tramiſer no rig li 

368 

A Queſtion par, if in the whole it cannot be 
aſſented unto, it muſt be diſcuſt in parts 
114 

The Quarrel is began by him that provoks: 
11 493 


R. 


— perfidrouſly dealt with by Mari- 
us 65 
Ranſome agreed binds though the Prince 
be of better quality than was ſuppoſed 562 
The Ranſome of Priſoners vary $23 
Redemption of Captives much favoured a- 
{t Chriſtians, 561. whether it may be 
Lawflly forbidden 563 


Ranſome whether chargeable upon the = 
ibid. 

A Rape committed in the Feild aud in the 
Cuy, the difference 75 
Raviddment, whether in War lawful, 463. 
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the moſt crvilized Nations reſtrain it, 464. 
againſt it no Law extant before Mo- 


7 110 
Reaſon adequate what it operates, 408. the 


foundation of Law, 6. natures beſt guude 
11 


The Reaſon of the Law direfts ws to the 
meaning of it, 192. none ſo readily obey as he 
that knows the reaſon of the Law ibid. 

The Reaſon of the Law not always the ſame 
with the meammng of the Law ibid. 

When the ſelf ſame Reaſon juſtifier an ex 
rended ſięmſic atiom of the words of a pro- 

e 196, 197 

The Reception of Maleſattors tolerated, un- 

leſs they are ſuch as diſturb the Peace 398, 
399, $52, 55? 

The Reception of Cv, Fugitives, and ſuch 

as come to inhabit, no breach of Peace 550 
35! 

Redemption of Captives much favoured ibid. 
The Redecmed, how ſar bound ro the Redeem 


er 499 
For the Redemption of Captives the conſec ra- 


ted Veſſels ſold $61 
Reformadoes, what they may do by interna 
juſtice, either in rejpett of themſelves or 
their Prince, 535. what (hriſtian Charny 
requires of them ibid. 
Refuge Cities of what uſe 397 
Regal Power exerciſed by the Roman Duet 


tors, though not under the title of Kmngs 


41 
Relief ſent to a T own cloſely beſteged, to what 
t «th 435 
Religion, mens chance not choice , every Na 
tron thinks bus own beſt, 389. un what ſenſe 
i belongs unto he Law of Nations, 387. 
it reſtrains both Prince and People, 386. bow 
neceſſary for bumane ſociety, ibid. «: fou 
dation 15 to know God bis Providence, 
388, 382. 1 depended among the Jew! 
on no other humane — chas apenls 
King and Sanhedrim, 59. m defence of our 
Religion and Liberty War lawful 416 
Religion freely left to the Conquered, no pre. 
judice to the ( onquerour 
Religious places 


War, 465. they ought to be ſpared Fig 
To Remit puniſhments ſometimes better than 


— exatt them _ 376 
encgadoes pumſbable, 396 
Rents not to be abated for a barren Tear 

162 


Renunciation of 4 Kingdom, whether it pre 
judiceth the Children born or unborn 124, 
125, 131 


i damage: done primarily and 
. be that enconrageth or 
a Malefattor is bound ibid. 

Reparation 


R 

To ion how ſar an Homicide it bound, 
202. fo for Mutilation, leſs of liberty, Adul- 
tery, Raviſhment, Robbery, 
the Kings cuſtome g 

The Principals and Acceſſaries how ſar bound 


27 
obnox10us to the 2 Reſtitut 


to Repair damage? 201 
To Reparation they are not bonum that omit 
What in charity 1s die ibid. 
Reparation for damages done to Friends, by 
Letters of ur que granted againſt Enenuer, 
whether duc from the Grantors 203 
| ng p——g mY admitted by the He- 
ews, 124. when in doubt to be allowed 
of, ibid. but lately admutted amony the Ger- 
mans ibid. 
Reprizals what, 448. the Sea- Laws concernug 
them, 435, 436. their Right reacheth not to 
the Laves of ſuch as are innocent, 448. they 
be taken when no War is denounced 447 
When the Right of Reprizals paſſeth to them 
That take them 449 
Concerning Reprizal their difference of the 
Ou Law and the Law of Nations, and 
what perſons and Goods are exempted 450 
Thangs taken without the Terrgories of ether 
Party, whether lawful Prize 480 
Res rapere, Res reddere, what 456 
Requelt of a Saperiour in a League equivalent 
1 to — — e Fl 
s Require 7 5, What it frgmaſies 453 
Required what u, before Wo be "Ml... 
452 
Reſiſtance of the ſupreme Power, whather ©: 
extreme neceſſity lawful, 54, 55. dſallowe4 
by the Pranatove Chriſtians, even to perſecu- 
ting Emperonrs, 57, 58. unlawful by the Co- 
el, 55. the opumon of Barklay concermng 
11, 63. in what Caſe: lawful, 39, 60, juſtr- 
fiable by inc vit able neceſſury by the example of 
D and the Maccabeer, 60. naturally 
lawful, civilly not, 53. and why 4 
Obſtinate — * not the tang 
men intern ally 5⁰ 
Reſiſtance in ſome Caſes may be reſerved in 
the tranſlation of Kingdoms 60 
To Reſtitution who are obliged either by doing 
or not doing 201 
Reſtitution ariſeth ſrom Dominion 146 
No Reſtitution of things which are anothers, 
if un Caſe they periſh, if un Caſe we uſe then 
thunkzng them our own, 148. yet are we bound 
reſtore the profits if any be ibid. 
itution be made of the things and 
profits, 147. neceſſary to repentance, 495 
i muſt be made to the right Owner, 147. 
net due in ſome Caſes 149 
Reſtitution intended juſtifies not Kapine, une j 
in 4 Caſe of abſolute neceſſuy 149 
Things bought or depoſited, may be reſtored to 
their Right Owner 149 
Reſtitution of things taken wn an wnjuſt War, 
28. what may be dedutted, 529. it muſt 
to the full 496 
N Reſtitution of — perſons freely ſur- 
rendred, ume jo expre#? 546 
Of Reſtoring things after War, ſome Canton: 
$47 
No Reſtitution is a juſt War ſometimes by 
reaſon of the cvil intention in «1 proſecution 


1 
Reſtitution 


Dor nn — ao 


Mi. M$. had 


. - « © - — —— — — - 


Ihe TABLE. 


— — 


Reſt. tut ion where the *- + of Wa dt 
ful, haw to be moderate 530 
Reſtitution of thing ten from the Engi. 
who heli them #11 u/t ly 451. 452 
To Reititution who are w 2olly, 4114 Whe 1)! Pot i 
6 4 20. 
Retaliation nt te extend νν tue per ſon 9; 
fending, 46 2 F3I9- 4Jre cable v the Li o/ 
Nati 5 367. tolerated in ler th Liw ts 
avord greater miſch ef, 371. not to be c 
tea by Chriſtians, ibid. 1 wht ſen ſe requi- 
red by the Hebrews, «ts uſe both amonoſt He 


brews und Romans ibid 
Retreat ſound, to kill an Enemy it homicide 
$34 


Return ts the Enemy who may be ſad 551 
Revenge by r(taltation naturally lawful, 366 
367 

Revenge, whether agreculle to the Law of 
Nature, 364. wether by the L of Nu. 
ture and Nations lawful, 300 whether per 
nutted to Cr it ris, bow roll raed, 369, 
370 it dffors ret from murics, but un or 
der 0 iy, 304. en with 4 lobe E MM 100 «1 
370. ½ thu it mtr; ates grtef, whence 2 
procee ts 364 
To Revenge bur own Cnr cery wan bath 
4 * It nat ir wy, 60. wy row committed ts 
e114 "tr at „ 770 D. beyond the 
perfor; th ot ware (is 400 
Reward for Libour, hem cue eſed or dimanſis 
4 162. to whom due, ef wo Qt once ful 
o the Condit 10% 196 
Reward pr ome, 4 to Ihm dit by the 
Law of N ature, et by the Civil Law 


1 54 

ARewaid demurided by a Souldrer for hello 
bus own ret her i the bean of bus Enennes 

4 Ty 458 
Right emen, 2 ot theu for 4 mor I que 4 
hifreation of & proſon drnded, ih, for apts 
tude or firneſs, 3. taken for 4 Rile or Law, 

4 divided mito natural vid coluntary thid, 
Right reaſon 4 Rule wifallible ibid. 

Right by the Law of Nations diſt inguiſli from 
that which hath ſome felt of Right, Pref 


xV 

Right of Government Ain un from the ill 

manatement of Crod Aff arrs 41 

Right diſtingmſhe from Fut, 54 Riche ex 
treme, ſometimes extreme Wrons thi 


What Right of Kinr5 i t/ tht Samuel deſcribes 


4 
What Right + Lord bath over bis Slaves, 1 - 
whether it extend to death, 116. over the 
Children of Ins Slave born in bis beuſe 
ibid 

A Right 4 m4; may have to that taken from 
another 122 
Right acquired by Law, 121. By the Cu 
Law none can rithe himſelf 122 
Right of 4 Father over bis Children diſtin 
falle into I atural and Croh, 104. of an 
Huband over his Wife, 104, 105. of Socie. 
tie over ther Members 114 


y the Rigitt of Nations may this tlamed 
that ave not thereby due I 34 

he K13d of Stra "es :8t ful 64 to the ji 
peremiitnd 614107: cf a Ki" » BY 8 wor of 
4 Sit withuu Cutie thick. 

RENT better loft than contoided for ſometimes, 
46. 417. nt tc be exteicied te the full, 
434. when ſudte ve dericd, 448. co Acre 


arc tly and dertel h 434 
A Right novecar owe tht bulk move, 528. 
mncorporeal gawed by Wy 456 
[he Rigut ef War m.thes 7.0 diſt cir 19.7 of 1 Lee 
or Sex 43% 
The Right of the Sword is ortet [cred 
and propamre, what 17 
Right 4% nut from its exerciſe C2 


The Right Juperemment of King! and States, 
whether of C47 fre: them fi ann tht treat 7 


F.uth *rven to then S its 532 
Right exterma! wit, 395. how dfereaced 
from i 4/ 45? 
The Right of Net and St Hes when ty Pexce 
lard fo 66 vs urtted $47 

| E K by 6/ AN if rants Coney, ** Ile quality 
ou Corlratts 164 
Ky tc UBINETS, it ! "me ft 4:4 Wercy, bow /: 
n 7 ww, 


Rivers, ben keld is Freren $0. the whole 
ſom time 01048) 1s e TT y, Gene 
to mat he! 95. 4s N 2 x 22s {tr me corme!!, 
82. but as the profit , bus that ewes the 
Banks, ibid. changing their courſe, whether 
they change the Bownds of the Territory 94 

A River iz what ferſe ſ.u1 to be always the 
fame, 141, Cc. 

Rome ee the (mw en City, 55 re 450 A'S 
of Captives or Priſouer e, a» 4 why _— 

The Romans fevere 34 tha Viltories, 502. 
they ant iently ,] from fraud tu the 


Wars 444, Cc 
The Roman Empire i Wien ew, 143 
fene im the Peop'e of Rome 144 
[le Romans c/ irmed that to thenſchet which 
thee Fiiem: es took, from orber s 47! 
All the Roman [ribes deſfr richined for 
eratuude 20 
Roman Duette! al ſolut e, th 04 Is ten por ty 
+3 

The Romans chuſe ther Empers + when re ? 
ding at Conſt antmople. 144 
The Roman Empire vet wnirverial, üben 
ſometime: fo c 40” 


The Romans Kicbt over their Children, 04 
their enjtom concerning Lands taten war, 
72. conrermn? the ſpoil, 474, 475. Cas 
prives rede d. 491. theſe that return by 

P oft lum111y, ibid. concer nit thinss taken, 
$18, 31 corcernng ther ( uptrve King: 
303 

Rules gg us in Political Conſult ations 419 
Of Rule or Dominion the deſrre, with the 
conſent of the People to be ruled, n» cauſe 
of War 407 


K R&R Saba- 
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Abacon converted caput al puniſhments into 
8 ſervile works 372, 
Sabbath the ſymbol of the Creation, 387. 

its Law more indiſpenſable than any other, 
ibid. / breach why pumſbed by Death, ibid. 
driven away by the danger of life, 5g. made 

for the refre of Servants 21 
Sacred things in what ſenſe publick,, 465. whe- 

ther ſubjett to the licence fl ur, ibid. & 466. 

rendered by their Cuy, ceaſe to be ſacred, 


ibid. prophane by the conſent of the 
People, ibid. in war to be ſpared, 5135 
Sacriledge in War wot prniſhable 465 


It is Sacriledge to violate I emples and Alt ar: 
515 

Sacreligious perſons to be caſt out unbiuryed 
219 

Safety of the Conquerour how provided for 
525, 526 

Safety of the whole conſiſts in the preſervati 
on of -- wy and ſo on the comrary 57 
Safc- conduct ro ſuch a place how underitood, 
568. how far it extends to perſons Goods 


or Attendants, 544. what it implies 560 
The Sagunrines caſe diſcuſt 193 
Sampſons Death 219 
Sanedrin called Gods 47 
Satisfaction to be demanded before War be de 

nounced, 367. to be tendred 5 him that bath 

offended, 77. rf reſuſed. juſtiſies a War ibid. 


Saul, whether be dyed impenitent 219 
ScarCity of money and proviſion ſhertens a War 
11 

Schoolmen, their ſingular mode ty, Pref. xix. 
their opinion concerning Lying and Equrveca- 
tion, 444. the generality follow St. Augu- 
ine ibid. 
Scriptures, what they barely recite and re 
prove not, we ought not to condemn, 449. to 
underſtand, two main belps 25 
Sea, taken either univerſally or in its parts, 
whether occnpyable, 80. it cannot be poſſeſt 
becauſe not bounded, ibid. may be held in 
propriety, and how, 8g. near the ſhore oc- 
cupyable by the Law of Nature, go. filled 
up and let in to the Land by the Romans 
90, 91. ſerves for three uſes, Water, Fiſh- 
me, and Navigation 80 
The Seas Empire over its parts how loſt 92, 
93 

Sets, all bold ſomewhat thats true, none in- 
fallble Pref. xvi. 
Selt-murder not valour but madneſs 218, 
219 

we a Right, 


ometimes con. 


The Sentence doth not pro 
14h, 449. Ke Looked, 
joyned I13 
Sepultus and Humatus the difference 214 
Sepulchres ſubjett to theConquerour by the 
Law of Nature 467 
Sergius Paulus a Magiſtrate after his con 
verſion 20 


Servus quaſi ſervatus 482 
— what is umjuſt and yet be 
juſt, 429. not puniſhable for what they do 
ne commanded, ibid. not Judge: of their 
Maſters commands but Executioners, ibid. 
not examined by the Romans without tor- 
ture, 28. pr ed by the Canon to forſaks 
their Maſters, how underſtood, 116, 117, 
483. whether they may reſiſt their Maſter, 
ibid. or take reward for their labour, ibid. if 
good, to be uſed as Brethren $20 
Servitude by way of pamſbment, 117. «ts de 
greets, ibid. net repugnant to Nature, 115, 
116, per ſelt and imper fel? 115 
The Severity of the Roman Laws toward: the 


Conquered 503 
See Slaves 
Severity then ſeaſonable when delinquent i are 
few : 3 
Severity extreme tee near 4 bbour to 


Ga 456. of Lords juitifies t 3 
Sex -— wy in Succeſſion to Kingdoms be — 
e 12 
Signs refiſyin the conſent of the will 98 
Significations though rmproper ſometimes ad- 
mitt 193 
Ships, when ſud to be taken, 470. of War 
with the Tackle and Ordnance taken, the 
Kings, 480. if they bart any, whether the 
Matter ſtand: obliged, 204. where are m- 
ny Innocents, whether to be battered with 
Ordnance 434 
Shores, how common and how held in propriety, 
90. forſaken by the River, whoſe, 138. are 
the Occupants, Sheds for ſhelter may be built 
thereon 85. 
Silence, when taken for conſent, 98, 99 
not free, works nothing ibid. 
Simulation ar laudable to decerve an E- 
_ nemy 137, 138, 139 
Simplicity of our firſt Parents, wherein, 79 
Single (ombats from whence, 368. in what 
caſes lawful 76 
Sins re-alted aggravates the puniſhment, 379 
the moſt _ the more ſevere, 382. 
differ with mens age and complexion, 380. 
of humane infirmty not puniſhable by bu- 
mane Laws, 374. ſome unavoidable to ſome 
complexiont, 375. viſited upon Parents and 
A Children; Fes 402. againſt the ſe- 
cond Table, their degrees 379 
To Sin, he that urgeth another, fins himſeif 
445, 446 
Siſters two, ro marry Ancient'y lawful 111 
A Slave what, 115, 116. not to reſiſt bus 
Lord, 483. too ſeverely uſed, may fly, 116, 
117. taken in an unjuſt War, and — 
an eſcape whether he c thin 
ary 483. what pa. Hep” 4 — bs 
is unpuniſbable, ibid. hath nothing of hus 
own 483, 484 
Of Slaves, a multitude cannot conſtitute 4 
City, 4.86. ſome permitted to make their Will, 
$23. in caſes: of Famine or Cruelty they 
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appeal to the Magiſtrate ibid. 
ve merit from bis Lord ana 
raiſe himſelf a ſtock,, 522. not to be Kelle 
nor too rigorouſiy puniſhed nor oppre/jed wit! 
over hard » $20, 521, 522. „te; 
hard ſervice rewarded with freedom, 
not to go away empty banded, 523. 
to be uſed as an bureling, $21. the He- 
brews and Romans very merciſn' to them 


$20 
Where Slavery ti not in uſe, exchange of 
Priſoner; and r anſome ſucceeds 523 


A Society and a City how they der 50 


9 

Society mor te be kept by the Hebrews, . 
wbom 184 
Societies of enſurance againſt dangers 164 
Socictics where work 17 fer 49 Atoney 
ibid 

In Socicties, the major part obligeth the whole 
113, what Right they bave over their mem 
ber, 114 
Societies with prophane, what, and how fr 
dangerons,and bow they m.ry be avoid: 4,186 
Where drvers SOCieti's [ve wequal ſhares, 
how the votes are to br reckoned 114 
Socictics bold not where amy one part have 


no hope of can 163, 164 
Societies Naval 164 
Social W.r, «ns diviſion 183 
See Allociates 
Sojourners w tes of Feace, may in War be 

made Captives 472 
To Solicite Subjetts to betr ay their own Prince 

wilawfſul 445 
Soil Hang waſte may be grven to Strange 

8 
Sold twice, whoſe they ave * 


Solemn War cannot be but between Sove 


Specification 88, 139 
oprech proper to man Pret. iv 
»pies to ſend, allowed by the Law of Nations, 
463. yea and to kyll them being diſcovered 
ibid. 
Spotl taken from an Exemy, whoſe, 47 1. di- 
Jpoſed of by the General, 474. fold by the 
Lneſtor, and the Money brought into the 
Treaſury without diminution , 474, 475: 
Jometrmes divided amonnit the Souldurs, 
475. ſometimes parte4 by Plunder, 476. 
whereof the General nugbt talę what he plea 
ſed, 475. ſometimes to them that had coi 
tributed extraordmnarily to the uten 
of the War, 477. ſometimes between th: 
Souldiers and the State, 478, 479. fore 
times to the maimed, avid to Widows and 
Orphans , 479. ſometimes mp wied to cir 
Aﬀectates in War, 478. aid to Reforma: 
doe, 479. may by an antecedriit 1 aw be 
decreed to publicł uſes, 07S hct (.. 
bez: and the Commonwealth i ovbed, ibid. 
tent by pablick Atts, the Commoi:wealth , 
but by private, their that tabg them, ibid 
of a Town if ſtormed, the Se: ldier: ; if ſur- 
rendred, the Commanders 470 
Sponſions what, 187. how far a Gencwral 
bound if the King refuſe, 188. at Candy 
and Numantia, oblized the Army rot the 
People of Rome, ibid. made by Generals, 
League R 179 
Spouſots in War, bow far beund, 1 80. their 
Eſtates may be ſold, their Perſons enſla- 


ved, but therr Prince not obige 188 
So Stca! away the heart what it means 
an * 
Stipulation is the ſign of a deliberate minid 
102 


The Stock of a Slide may be taken from lum, 
in what caſes, 522. bow far bis Lordi and 
bow far his $21 


ran Princes, 252. it hath its gec uliar | The Stoicks diſpute much about words, 376, 


Rig ht. 455, 480 


A Son when he may accuſe bis own Father 
of Treaſon 
The Son born before the Father was King, pre- 
ferred before hum that was born after 131 
Sons Adopted, whether cap.tb'e of Succeſſion 
127, 128 

Sovereignty not loft by a promiſe of any thing 


that 15 not of natural or Divine Right, 45. 


nor by miſyovernment loſt 73 
Souldiers to chuſe their General, dmg ereus, 
143, 144. ſffraggling from the Army and 
mg, may be lulled, 374. —of For- 

tune fight for Plunder and Pay, 426. —lrves 
moſt miſer able, ibid. —common worſe than 
Hangmen, ibid. moſt backward to fight, 
moſt forward to plunder, 476. bound by 
Oath not to embt cel the ſpowl, 478. how they 
march inoſfenſively in a Country at peace, 
$31. their Swords ſealed in their Scabbards 


ibid. 
Souldiers ftrargling and plundering, to be aſ- 
ed as I bnever » 374 


— 


— 


377. they accom it wiſdom to knew when 
and where to he 440 


209 | To Strangers to deny marriage t:lawſul, 56 


their Goods not ſjubjeiF to the ſuperenarc it 
power of Rings, 178. they miſt obſerve the 
Laws and Cujt oms of thoſe they lwe with, 8 
to rob them ancently an honourable Trade, 
182. how they ſhould judze of things taker 
in War, 480. how a Right may ariſe by the 
Cianl Law, I41 their Goods m.iy be det ain. 
ed for our, or our Subjetts Debrs 448 
Subjection mutual between King and People 
refuted, 41. pub ick what, 117. ſometimes 
requires protection 422 
Subjects ſometimes called Servant | 42. when 
they may ſafely engage in a juſt War, 43. 
thee 42 be ſeized for the Debts of 
their ſociety, 448. how their Right may 
lawſully be taken — them, 178. but not 
without juft cauſe, 179. may juſtly make 
War, 427. what they may do if the 
cauſe be unjuſt, ibid. or if = doubt not 
to execute the wicked commands of thei 
Prince 


1 
* 
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Prince, 428. not puniſhable for their Prin. 
ces fin properly, 411. of an Enemy may e- 
— — be my , unleſs — ed 
another Prince 458 
A SubjcCt not to be ſollicited to kill bis Prince, 
nor 4 Souldier bis General, 462. bound by 
the ſentence of a Judge, but ſo are not Stran- 
gers, 448, being invaded the Peace is broke, 
549. nt if Pirates, ibid. fight under an 
Enemy, whether it breaks the peace, ibid. 
— they may be compelled to be Hoſt ages, 
555. and hom, tbid. of another Prince whe: 
ther they may be defended 425 
Subjects not to reſiſt the ſupreme Power, proved 
by the nature of humane Society and Goſpel, 
54, 55- their liberty liable to the fact of 
their Frince, 447. as to them a War may be 
on both ſides juſt, 429, 430. taken in an un- 
juſt War to be delivered to their Prince, 529. 
may make War againſt their Magiſtrates be 
ing authorized by the Supreme Power 53 
Subjection by way of pumſhment, 117, Cod, 
485. Deſpotic al, ibid. t, 486. perſett 
and imper ſeci 116, 117 
Succcſs goed of bad deſigns, no encouragement 
Pref, xii 
Succeſſion i the continuation of an old Tutle in 
the ſame Family, 42 makrs men and King- 
doms Immortal, 117. Males preferred be- 
fore Females, and the Eldejt before the Toun- 
veſt, 128. te Kingdoms not to laſt beyond 
the time of the firſt King, ibid. the Laws 
are divers concerning it, 126. to an Inteſtate, 
123. what if childeſs, 127. to an Eſtate 
newly gamed, 126. in Kingdoms Patrimo- 
mal how cuaded, 127. Repreſent ative what, 
124, mot known to the Germans till lately, 
126, Lineal, eAqnatical, 130. Cognatical, 
29 that always reſpelli the proximuy to the 
firſt King, 130, in Kingdoms indiviſible, to the 
Eldeſt, 127. wherem the elder Brothers Son 
in preferred before the younger Brother, 132. 
the Siſters Son before the Kings own Son, 
130. who ſhall be Fudge of ut if in doubt, 
131. of the Nephew before the Uncle is but 
of late 132, 
Succeſſion ro Kingdoms the ſame as to other E 
ſtates when that Kingdom was firſt eſtabliſh 
ed, 12g. wherein the Antenate in preferred 
before the Poltnate, if the Kingdom be indi 
vnſoble, 131, why deſcendent rather than a- 
ſcendent 123, 124 
The Succeſſor bound by the Contraits of a 
King, 178. and how far 179 
Suffer a mar by occaſion of another: ſin, 
and yet not for it 400, 401 
Suffrages bow to be reckoned where diveri Socic- 
res claim by nc qual ſhares 114 
Saperiours they may lye to their Subjetts, 
443. what they may do about the Oaths of 
their Infertours, 173, 174. compel their 
Inferrours not only to that which is juſtly due 
by Tauttice, but by any other Vertue 423 
Suppliants Gable ro the licence of War, 461. 
their Right to whom due, 396, 397. to be 


protected until the equity of their Cauſe be 
known, 399. to be ſpared, 508. unleß guilty 
of ſome crimes deſerving death ibid. 
Supplies ſent to an Enemy by Neuters 435 
See Relief 
Supreme Power what and in whom, 37. not in 
the People, 37, 38. it may be divided mto 
Parts ſubjective and potential, 46. not leſ- 
ſened by conſenting that their alls ſhall be 
confirmed by the Authority of the Senate 
ibid, 
A Surety ſuffers not for the Debt, but for his 
Engagement, 400, 401. not to be troubled 


unleſs the Principal be inſolvent 518 

To Surrender unleſs ſuccours come, how to be 

under ſt ood $31 

Swallows feed their Toung by turns 123 
T. 


T= not to extend beyond the perſon 508 


See Retaliation 


Talio bought off by the Jews 371 
Taxes that maintained the War reſtored by Fa- 
hrit ius 477 


The Temple at Jeruſalem entred into by Pom- 
pey, and burnt by Titus, 466, 467. its reli- 
grous ſunctity 466 

The Temples of the Gentiles burnt by the Jews 

ibid. 

Temples in War to be ſpared, 514. to violate 
them Sacriledge 515 

Temptation vehement excuſeth in part 378 

Terminus would have no bloud ſhed in hi: Sa- 
crifices 526 

Territory, whence, 470. with what is fixt 
therein, being taken in War, 1: the Kings 

472 

Terrour alone gives no internal Right to kill 

08 

Teſtament wanting ſome formality, what ett 
it may have, 482,483. to make is due by the 
Law of Nature, 120. they may be made by 
Strangers by the Right of Nature ibid. 

By Teſtaments, Kingdoms Patrimonial may be 
bequeathed, but others not, but by the Peo- 


ples conſent 43, 44 
To binder a man from making his Teſtament 


obligeth to ſatisf action 201 
Thebzan Legion 62, 93, 428 
Theſeus the Scourge of Wickedneſs 384 


Theft prohibited by the Law of Nature, 5. in 
extreme neceſſity lam ſul, with ſome Condit 
ons, 81, 82. notturnal and diurnal, the dif- 
ferent puniſhments, and why, 74, 75. 4 
gainſt it, ſevere Laws ſometimes mitigated 
through Charity 75, 76 

It is Theft to require more or give leſs in mea- 
ſure, weight or number, than was contratted 

or 160 

Theft not pumſhable by death by the Moſaical 
Law, 76. nor by the Civil Law is approved, 
though tolerated ibid. 

A Thief notturnal may be killed in what Caſe, 
32, 75. to kill whether the (wil Laws do only 

tolerate 
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tolerate or juſtiſie 76 
Thieves live not without Laws, Pref. ix. and 
Pirates have no Right of Embaſſavges 206 
No Theft to ſpend ſomewhat of anothers to 
procure him a greater profit 442 
Things thus ſtanding how and when under- 
ſtood, 15 1. ſtolen loſe not their property, g7. 
that have no Owner, the Germans give their 
Prince, 135 given as loft, ceaſe to be ours, 
98. taken from an Enemy are theirs that 
take them, though firſt taken from friends, 
470, 471. taken in a juſt War, bow far 
ours by the Law of Nature, 468. movin 
and moveable taken by private atts in a 11 
War, are lam ſul prix e, 472,47 3-uſeleſs Var 
may be ſpared, 3 14. ſacred and religious re 
ceived by Poſt lominy, 492. not the Enennes 
not gained by War, 470, Cc. to defend ju- 
ſiifies wnterfebtion naturally, 74. how far 
mul by the Goſpel, 75. twice ſold, whoſe 
Right 1s beſt . 161 
Things to reſtore, taken for any ſatisfattion, 
as things to take away, underſtood for any 
injury, 456. loſe not their Domimon till 
wit lun the Enenues Garriſons, 492. of &. 
nemies to ſpoil, how far lawful 417 
Time out of mind what, 99 long out of poſ- 
ſeſſion , of what force to prove dereliction 
98 

Time and place of Battel alway proclaimed 


44 
Titles, none to be ſet on foot after four : 
ges, go, 100. to Empires ſhould be fixt, go. 
originally naught, cannot by any Poſtatt be 
made good, how underſtood 100, 101 
Tolls for importation of Goods in what caſes 
lawful, 84, 85. for paſſing Rivers and 
Bridges, ibid. by Sea, may be lawfully ta- 
ken 93 
To Traffick, 4 Right common to all, 86, it 
wntes Countries remote, ibid. to hinder it 


with ſuch Nations unjuſt 84 
Iu Traffick by Companies, how the gain is 
divided 164 


Traytors have no Right of Embaſſies, 206. 
againſt ſuch and publick Enemies every man 
is 4 Souldier, 65, 374. to hill, not puniſh- 
able by the Law of Nature 462, 463 

Of Treaſon againſt our Country, the danger 
not paſt, a Son may accuſe his own Father 


209 


To Treaſon, the next degree, in to harbour Tras 
tors 3 
Travellers may for a while reſide in any place 

8 


Treaſures found whoſe it is, 136. the L. 
lick, not toucht by Mark, Antony without 
the conſent of the Senate 59 

Treachery againſt Robbers and Pyrates, when 
and why. not puniſhable, 463. in a ſolemn 
War lawful, unlsſs by Poyſor or private Aſ- 
Jaſmatunn 462 

Tree of Life, what it ſignified, and of know 
ledge of good and evil 79 

Tribunals wanting, the Law of Nature takes 


| 


* 


place 122 
Tribuncs, how made inviolable 539 
Tributes and Taxes due to K,, 3. to main 

tain Souldier s 20 
Tributary Aſocates 57 
Trifles not worth cont ending for, 21, 22, 23 
Truce, what, a Time of Peace or War 557. 

when it begin to oblige, and when it ends, 

558, 559, broken on one ſie, or enamg 

needs no indittion of War, 558, 560. con- 

tinuing, no place to be ſurpried, nor recei 

ved that would revolt, 559. wht - M- 

ſully be done within that time 559, 500 it 

may be made by inferiour Commanders, 565, 

being ended, whether they that were force- 

ably detained, during it, have 4 Right to 

return 559 
Truths, ſome eaſily aſſented unto, others not 

but by three or four conſequences 385 
Truth the ſame ſpoken or ſworn 175 
T. uth only to be ſpoken in Markets 441 
Tyrants worſe than Hangmen, 426. their 

ſcourge, Hercules, 384, with them Fauth to 

be kept, if given as to ſuch 537, 538 


V. 


9 anſwer to his Army 4c 
Valor cannot prevail av ainſt Nature, 
nor dwell with Famine 119 
The Valerian Law in Rome diſt inguiſht from 
Solons in Athens 65 
The Value of things, — whence 161 
The Vanquiſhed ro be treated gently, 527. 
which may be done ether, I. by maxang them 
with the (onqueronri. 525. 2. by taking 
nothing from them but what diſturbs Peace, 
524. 3. byleaving them their own Empire, 
525. excepting ſome ſtrong Garriſons, 526. 
4. permitting their own Laws Magiſtrates 
Religion, with caution for the true Religion 
527. 5. by umpoſing ſome tribute on them, 
526. or ſome part of t heir Government 525 
Varicty of manners occaſioncd by the var ion! 


mixture of che Elements 375 
Venome to uſe unlawful in War, 461, 462. 
See Poyſon 


Veracity 4 Guide to all Vertnes 44 
Vertues, ſome require moderation of affecl ion, 
others not, Pref. xvii. what the Law en- 
joins, the Goſpel requires in a larger mea. 
ure 10 
Vices, what not tobe puniſhed, 374. of things 
contratted for to be made known, and why 


159 
Victor who, 552. bis duty towards them that 


yeeld 554 
Victory diſdained unleſs got by Manhood, 445 
ſometimes the gift of fortune, and not al- 
ways the reward of Valour, 504 being aſ- 
ſured, to waſte things ii madneſs, 513 gun 
ed by fraud more honourable than that gain. 
ed by force 437, 438 
Virgins Mileſian 218 
Virgins, not to chuſe themſelves Husbands 107 
I. 111 Viſible 
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Viſible what i not, bath no certain Right 100 
That Univerſals have 4 power to oblige ſin 
galars, 113. ther Debts bow far they bind 


their Member: 545 
Unborn, the Right defended by Law loſt by 
ejcription * 187 


Uninhabited places are the Firſt Occupants 55 
Unjuſt chat 1, which 15 repugnant to humane 
Society 2 
Unjuſtly what is denyed, may juſtly by War 
be taken 86 
Unjuſt if the War be, what ever is done in 


1 11 witernaily unjuſt 495 
Uujuſt Wars are no better than great Robberies 


70 

To do Unjuſt things, and to do Unjuſtiy, 
bow 4 g- 428, 429 
Unlawfui chings none to be urged unto 446 
Untruth whereby a By ſtander is deceived, no 


Lye 441 
Unwillingly what it done, deſerves pardon 500 
Votes un a ſociety, where divers claim unequal 

ſhares, how to be reckoned 114 
Uſurpation what, 97. of no force between 


Kings of divers Nations ibid, 
Uſe common, ut: Authority in exponnding Laws 
-5 

The Uſe of things Natural * 78, 79 


The Uſe of a thing conſiſting in abuſe, 1 to 
be eſteemed beyond the thing, 162, 163 
To Uſe 4 mans help being offered is lawful, 
though to lum that offers it, it be unlawful 
446 

Uſurper, who 405 
An Uſurper not to be billed but obliged by pri- 
vate men: by whom he may, 64, 65, 66. 
his att binds not a lawful Ring, 180. but in 
ſome Caſes, his Snbjetts 64, 65 
Uſura cꝰ Fams how diſtingmſit by the Roma 
Laws 163 
Uſury by what Law forbidden, 162. under it, 
what gain falls, ibid. concernine it, what 
the Croil Law hath determined, 164. what 
the Law of Holland ibid. 


W. 


AR and Arms diſtinewſlu, Pref. vi. 
when juſtly made, Pre i. xi. to be juſtly 
managed ibid. 
War defined, 2. proved lawſul by the firſt 
principles of Nature, II. by the Law of 
Nature, 11, 12. by right reaſon and by the 
nature of human Society, 12. by ſacred ſtory, 
13, by the conſent of the wiſeft in all Nats 
ons, 14. not repugnant to the Law of Nat: 
ons, not to the Drome Law, ibid. avoided 
by the Prinurrve Chriſtians, to prevent ſome 
Att; which their on allowed not 26 
War, ſome lawful proved out of the Fathers, 
26. publick,, provate, and muxt, 3 l. provate 
permutted by e Moſes, 32. after tribunal: 
erelted, ſometimes lawful, 31, 32. private, 
in our OWN defence, lawful, 33, 34. folewn 
and leſs ſolemn, ibid. ſometimes made by in 


ferioxr Officers, and whether ſuch a War be 
ſolemn or public, 35. whether made by in- 
feriour Commanders by gueſſing at the Will of 
their Prince ibid. 
War to make, without Commiſſion from the 
Prance, Treaſon, ibid. ſolemn cannot be 
but berween Soveraign Princes, 35, 36, 452. 
The War of Manhus againſt the Galate, C as- 
us Caſar in Germany, Ot avins and Decimus 
Caſſurs, whether juſt 35, 36 


War againſt Superiours unlawful, 54. without 
Cauſe unjuſt, 70. Guil worſe than Tyranny 


6 
War ſbould be juſt if we would have it ca. 
70. it hath three efficient C auſes, Proncipal, 
Auxiliary, Inſtrument al, 66. it begin where 
Tuſtice ends, 69. us pretences always juſt, 
though its (cauſes ſometimes unju#t 70 
War canſed ſor wrongs done, or in our own 
defence, juſt, 70. made for others naturally 
lawful, 66. to veparr damages, or to ea 
, prneſhment lawful, 383. for pumſhment only 
ſeldome juſt, 385, 386. made to leſſen the 
power of a Newhbour Prince only, unlawful, 
76, 77. for ſins againſt God, whether lam 
ful, 386. without cauſe ſuſpected to be pre- 
datory, 405 the moſt natural is that agamſt 
wild Beaſts, next is that agamſt men as bru- 
tiſh as Beaſts 384, 383 
By War ſome things gained are the Kings 43, 


44 

War between Chriſtians not to be made for the 
Scriptures miſunderſtood, 391. then profita- 
able when our Enemies will not otherwiſe do 
us Fuſtice, 412. when unlawful, though the 
Cauſe be good, 40g. whether it may be on 
both ſides juſt, 414, 415. undertaken for 
Religion or Liberty, whether lawful 416 
War made for a ſingle Subject not always con- 
vement for the whole, 42 2. for the defence of 
Subjeits lawful, ibid. for puniſhment jeldom 
made by Princes of equal power 420 
The Condition of War muſerable 421 
In War many changes and chances happen 
which cannot be foreſeen 418 
War may prudently be undert aken where there 
is great Cauſe aud great advantage, 420, 
21, maybe in reſpett of Subjects on both 
ſides juſt, 415. denounced againſt Princes, 
and againſt all that are under bus Govern- 
ment, 447. whether it may be made as ſoon 
as denounced, and in what Caſes, 455. made 
_ or Subjects have no felt of a ſo- 

| War ibid. 
That War « juſt that in made for the recovery 
of things taken away, that is, publickly de- 
creed, and ſolemnly denounced 452 
In War the cet, are lawful, i. e. not pu- 
mſhable, 457. #ts licence extends to all that 
are —— among Enemies, even Strangers, 
458. the Innocent and Npcent fare alibę, ibid. 
ts rage, 459. not to be waged but with ſome 
clemency, 497, 498. eſpecially among ſt Chri- 
ian, 495. made againſt Walls, Fillars, 
Howſer, malice 512 
I: 
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In an wjuſt Var, as things ſo a People taken 
ſhoul4 be riſtored to Liberty, 530. what 1s 
talen [houl4 be reſtored 496 

A War may be mixt, in part publick, in — 
private, 435. may be made by Son diers, 
though wicked, 431. may be made againſt 
ſuch as ſin agu the Law of Nature, 384. 
made to compel to Chriſtianity, unlawful 389 

War to ve ſometimes avoided by Princes for 
their Su ets ſake, 418. made to eſtabliſh 
Peace, 5:4, 571. for revenge not to exceed 
1 juſt me thus e 497 498 

Unto an u War none to be compelled 187 

War may {.:w/ .liy be made ſe Friends and Af- 
ſociates, 424. Cc. for the Subjects of ano- 
ther Prince 425. for any men 424 

War ther juſt when neceſſary , at (hou'd be 
our laſt remedy 4J2 

Wedlock, how it differs from Matrimony 112 

Of Weight or meaſure to exatt more or leſs 
than ts con'ralted for, 1s Theft 160 

A Wile ny rocover from ber Husband what 
ſhe lent him, if thereby he be enriched, 147. 
ſhe may claim the Eſtate if bought with her 
money,ibtd. ſbe hath power over her Husbands 
Body by the Goſpel Law 109 

Wives many to have at once lawful of old, 
ibid. whether it be lawful to forſakg them, 
ibid. n favour to them Divorce permitted 
to the Hebrews ibid. 

Wild Beaſts, how poſſeſt, 135. by the Ser- 

mans given to their Prince, as all other things 

that bad no owner, ibid. in private Woods 
incloſed are poſſeſt ibid. whether the Do- 
minon be loſt with the poſſeſſion, ibid. aud 
Fiſh, whoſe they are, 8 1. that they ſhould 
be the Kings in not againſt the Law of 
Nature 135 

Wil, what hath no known Cauſe we refer to 
Gods will 397 

The Will an ſome caſe pumſhable, 374. natu 
rah mutable, 379, 380. of the Dead 4 
Lm 122 

The more of the Will the greater —_ 

101d. 

The Will is moved by things really or ima 
nably good 379 

To have underſtood the Will of the Deceaſ- 
ed creates a Right 122 

The Will expreſt by ſome outward fin, cre 
ates a git, and makes us lyable to pu- 
mſhbment 38 

The Will ro ſhew her own freedom, aits ſome 
times without any other reaſon 419, 420 


Wiſe men make War by conſtraint, Fools for 
delig h 421 
Wiſdoms chiefeſt part is to direct our ſelves 
in doubtful caſes, the next is to be diretted 
by others of greateſt learning and experi- 
ence 411, 412 
Wolves Peace with Shecp upon the delivery of 
the Dogs 423 
Women Cuptrves bow favoured by the He- 
brew Laws, 464. they have no guard for 
their Chaſtity, 482. their Children Slaves 
born ibid. 
Women ſucceed m Ning domcs that are Pa- 
trimonial, 127. how they are obnoxzous to 
the licence of War, 504. their Empire un- 
known to the Romans 144 
Women and Children to be ſpared in War 504 
Words ſignify by conſent, but things and atts not 
ſo, 438. in Leagues taken as vulgarily un- 
deritood 190, 191 
Wrecks, that they ſhou!d be the Kings or Peo- 
ples, wut I21 
Writings are but laſting monuments of the 
contratts, but no part of the ſubſtance 199 
In a Writing, f two clauſes claſh and 
cannot be reconciled, to which we ſhould in- 
cline, ibid. of its parts cannot be recona- 
led, the latter derogates from the former 
191 

Wrongs on the one fide, make War on the o- 


ther fide juſt 70 
X. 
Fnophon's inſtitution of Cyr: 4 
Xerxes his conteſt with eArtabazanes 
for th eKingdom 132 
Zuppayiz, What 183 
3 
Y E A, Yea; Nay, Nay : what it ſigmfies 
: 174 
Z 
F Teal, the judgment 369 


Iz Zealand, the Vaſſali pay Tribute for 
their common fields to the State, whereunto 
every man contributes lu proportion 138 

Zeleucus hi, Law concerning ſuch as drank, 
Wine contrary to the preſcription of their 


Phyſicians © 4 
Zopyrus (another Smon) betrayed Babylon 
to Darius perfidiouſly 569 


The End of the TABLE. 
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